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Chief  Justice, 

.    .    .    D.  Newlin  Fell. 

Justice, 

...      J.  Hay  Brown. 

Justice, 

.    .    .    S.  Leslib  Mestbbzat. 

Justice, 

.    .    .      William  P.  Potter. 

Justice, 

.    .    .    John  P.  Elkin. 

Justice, 
Justice, 

.    .    .      John  Stewart. 
.    .        Robert  Moschzisker. 

ATTORNEY  GBNERATj, 
Mb.  John  0.  Bwuu 
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Judge,  .    .    . 

Thomas  A.  Morrison, 

Judge,    .    .    . 

George  B.  Orlady. 

Judge,  .    .    . 

John  B.  Head. 

Judge,    .     .    . 
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Judge,  .    .    . 
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DIST. 

let — ^Philadelphia  County. 

Courts  of  Common  Pleas. 

No.  1 :  F.  Amedee  Bregy,  P.  J. ;  Edward  W.  Maqill  and  John 

L.  Ejnset,  JJ. 
No.  2:  Mater  Sulzberger,  P.  J.;  Wiluam  W.  Wiltbank  and 

NoRRis  S.  Barratt,  JJ. 
No.  3:  Charles  B.  McMiohael,  P.  J.;  Wiluah  0.  Feegusov 

and  Howard  A.  Davis,  JJ. 
Na  4:  Bobert  N.  Willson,  P.  J.;  Charles  Y.  Audekrod)  and 

Wiluam  Wilkins  Carr,  JJ. 
No.  5 :  J.  Willis  Martin,  P.  J. ;  Bobert  Balston  and  Williaic 

H.  Staake,  JJ. 

Orphans'  Court, 
Morris  Dallett^  P.  J.;  Joseph  J.  Lamorbllb^  Edward  A. 

Anderson,  Charles  Francis  Qummet  and  John  M.  Gist, 

JJ. 
2d — ^Lancaster  County. 

Court  of  Common  Pleas, 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  HASflTiiB,  J, 

Orphans'  Court, 

Eugene  Q.  Smith,  P.  J. 
3d — ^Northampton  County — 

Henry  W.  Scott,  P.  J. ;  Bussell  C.  Stewart,  J. 
4th — Tioga  County — 

David  Cameron,  P.  J. 
6th — Allegheny  County. 

Court  of  Common  Pleas, 
Bobert  S.  Frazer,  P.  J.;  John  D.  Shafer,  John  A.  Etakb, 
Marshall  Brown,  James  B.  Macfarlane,  Thomas  J.  Tovd, 
Joseph  M.  Swearingen,  Thomas  D.  Carnahan,  Josiah 
Cohen,  John  C.  Haymaker,  Livingston  L.  Davm  and  Am- 
brose B.  Beid,  JJ. 

(▼) 


Digitized  by 


Google 


vi       JUDGES  OP  THE  COURTS  BELOW. 


Orphans'  Court. 
William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Over  and  J.  J. 
Miller,  JJ. 
6th — ^Erie  County. 

Emory  A.  Walling,  P.  J. ;  Paul  A.  Benison,  J. 
7th — ^Bucks  County. 

Wiluam  C.  Ryan,  P.  J.;  Mahlon  H.  Stout. 
8th — Northumberland  County. 

Herbert  W.  Cummings,  P.  J.;  Fred  D.  Mober,  J. 
9th — Cumberland  County. 

Wilbur  F.  Sadler,  P.  J. 
10th — ^Westmoreland  County. 

LuciEN  W.  Doty,  P.  J. ;  Alex.  D.  McConnell,  J. 

Orphans'  Court. 
Charles  D.  Copeland,  P.  J. 

11th — ^Luzerne  County. 

Court  of  Common  Pleas. 
Henry  A.  Fuller,  P.  J.;  John  M.  Garman,  S.  J.  Strauss  and 
P.  A.  CBoyle,  JJ. 

Orphans'  Court. 
Andrew  M.  Freas,  P.  J. 

12th — ^Dauphin  County. 

George  Kunkel,  P.  J.;  Samuel  J.  M.  McCarrell,  J. 
13th — Greene  County. 

James  Ingram,  P.  J. 
14th— Fayette  County. 

Robert  E.  Umbel,  P.  J. ;  John  Q.  Van  Swearingen,  J. 

Orphans'  Court. 
James  C.  Work,  P.  J. 

16th — Chester  County. 

Joseph  L.  Hemphill,  P.  J.;  Wiluam  Butler,  Jr.,  J. 
16th — Somerset  County. 

Wiluam  H.  Ruppel,  P.  J. 
17th — Union  County  and  Snyder  County. 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

WiLLUM  A.  HiNDMAN,  P.  J. 

19th— York  County. 

Nevin  M.  Wanner,  P.  J.;  N.  Sargent  Ross,  J. 
20th— Huntingdon  County,  Mifflin  County  and  Bedford  County. 

Joseph  M.  Woods,  P.  J. 
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2l8t— Schuylkill  County. 

Court  of  Common  Pleas. 
Harry  O.  Bechtel,  P.  J.;  Charles  N.  Bruich  and  Biohabd 
H.  EocH,  JJ. 

Orphans'  Court. 
MacHenry  Wilhelm,  P.  J. 
22d— Wayne  County. 

Alonzo  T.  Searle,  p.  J. 
23d— Berks  County. 

Court  of  Common  Pleas. 
GusTAV  A.  Enduch,  p.  J.;  Geo.  W.  Wagner,  J. 

Orphans'  Court. 
H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Thomas  J.  Baldridge,  P.  J. 
26th — Clinton  County,  Cameron  County  and  Elk  County. 

Harry  Alvin  Hall,  P.  J. 
26th — Columbia  County  and  Montour  Coimty. 

Charles  C.  Evans,  P.  J. 
27th — ^Washington  County. 

John  Add.  McIlvaine,  P.  J.;  Jakes  F.  TAYUm,  J. 
28th — ^Venango  Coimty. 

George  S.  Criswell,  P.  J. 
29th — ^I^ycoming  County. 

Harvey  W.  Whitehead,  P.  J. 
30th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
3l8t — ^Lehigh  Coimty. 

Frank  M.  Trexler,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J.;  Wiluam  B.  Broomall,  J. 
33d — ^Armstrong  County. 

Willis  D.  Patton,  P.  J. 
34th — Susquehanna  County. 
Ralph  B.  Little,  P.  J. 
36th — ^Mercer  County. 

Alfred  W.  Williams,  P.  J. 
36th— Beaver  County. 

Richard  S.  Holt,  P.  J. 
37th— Warren  County  and  Forest  Coimty. 

Watson  D.  Hinckley,  P.  J. 
Sfith— Montgomery  County. 

Court  of  Common  Pleas. 
Aaron  S.  Swartz,  P.  J.;  Henry  K  Wband,  J, 
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Orphans'  Court, 

William  F.  Solly,  P.  J* 
39th— Franklin  Oountj. 

W.  Rush  Oillan,  P.  J. 
40th — ^Indiana  County. 

S.  J.  Telford,  P.  J. 
4l8t — Juniata  County  and  Perry  County. 

WiLLUM  N.  Seibert,  p.  J. 
42d— Bradford  County. 

William  Maxwell,  P.  J. 
43d — ^Pike  County  and  Moi.roe  County. 

Charles  B.  Staples,  P.  J. 
44th — ^Wyoming  County  and  Sullivan  County. 

Charles  E.  Terry,  P.  J. 
45th — ^Lackawanna  County. 

Court  of  Common  Pleas, 

Henry  M.  Edwards,  P.  J.;  Edward  C.  Newoomr  and  Jamss 
J.  O'Neh-l,  JJ. 

Orphans*  Court. 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Allison  O.  Smith,  P.  J. 
47th — Camhria  County. 

Marlin  Binqham  Stephens^  P.  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

Ellis  L.  Orvis,  P.  J. 
60th— Butler  County. 

James  M.  Galbreath,  P.  J. 
Slst — Adams  County  and  Fulton  County, 

Samuel  McC.  Swope,  P.  J. 
52d — Lebanon  County. 

Charles  V.  Henry,  P.  J. 
53d — ^Lawrence  County. 

Willum  E.  Porter,  P.  J. 
64th — Jefferson  County. 

John  W.  Reed,  P.  J. 
66ih — ^Potter  County. 

John  Ormerod,  P.  J. 
56th — Carbon  County. 

Horace  Hbydt,  P.  J. 
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Jones'  Estate. 

WUh — Prolate — Issue  devisavit  vel  non — Undue  influence. 

An  issue  deyisavit  vel  non  will  be  refused  where  the  eyidence 
shows  that  the  testatrix  was  of  perfectly  sound  mind»  that  her  will 
was  written  by  a  scrivener  from  her  own  personal  instructions, 
that  the  contestant,  a  daughter,  had  angered  her  mother  by  her 
marriage,  and  by  placing  her  stock  in  a  corporation  which  the 
family  controlled,  in  her  husband's  name,  and  that  the  benefi- 
ciaries under  the  will  had  in  no  way  influenced  their  mother 
against  the  contestant. 

Argued  Jan.  11,  1912.  Appeal,  No.  105,  Jan.  T., 
1911,  by  Bertha  W.  Neal,  from  decree  of  O.  C.  Phila. 
Co.,  April  T.,  1910,  No.  320,  dismissing  appeal  from 
Register  of  Wills  in  Estate  of  Elizabeth  D.  Jones,  de- 
ceased. Before  Pell,  C.  J.,  Brown,  Mbstbbzat, 
Stewart  and  Mosghziskeb,  JJ.    AfDrmed. 

Appeal  from  Register  of  Wills. 
Anderson,  J.,  filed  the  following  opinion: 
A  careful  consideration  of  this  api)eal  does  not  con- 
vince the  Judge  sitting  at  preliminary  hearing  that 
Vol.  ccxxxv— 1  (1) 
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2  JONES' ESTATE. 

Opinion  of  Court  below.  [286  Pa. 

there  has  been  presented  evidence  sufficient  to  warrant 
the  granting  of  an  issue.  The  issue  was  prayed  for 
on  two  grounds:  First,  lack  of  testamentary  capacity; 
and,  secondly,  undue  influence. 

As  to  the  first  ground  there  is  absolutely  no  evi- 
dence upon  which  an  issue  could  be  granted.  The  evi- 
dence disclosed  the  testatrix  to  have  been  a  woman  of 
clear  mind;  and  the  testimony  of  the  physician  who 
attended  her,  the  lawyer  who  drafted  the  will,  the  nurse 
who  was  called  in  after  the  drafting  of  the  will,  and 
every  one  who  came  in  contact  with  the  testatrix,  in- 
cluding the  daughters  whose  shares  were  put  in  trust, 
fails  to  show  the  slightest  impairment  of  mind  if  there 
was  any  impairment  at  all  until  long  after  the  making 
of  the  will. 

As  to  the  other  ground,  there  is  no  testimony  to 
show  that  any  influence  had  been  exerted  upon  the 
mind  of  the  testatrix  to  procure  the  making  of  the 
will.  The  scrivener,  a  reputable  member  of  the  bar, 
testified  that  he  was  asked  to  call  upon  the  testatrix 
by  one  of  her  daughters  to  see  about  drafting  her  will, 
the  first  suggestion  of  which  was  the  announcement  to 
the  testatrix  in  the  presence  of  some  of  her  daughters 
by  her  attending  physician,  that  she  had  better  have 
her  affairs  fixed  up.  The  scrivener  called  at  the  house, 
and  after  examining  the  testatrix  as  to  her  affairs,  she 
told  him  how  she  wanted  her  will  made,  and  he  drew  it 
as  she  had  dictated  it,  she  making  but  one  change,  in 
that  she,  at  his  solicitation,  increased  the  legacy  to  the 
daughter  who  is  now  complaining  from  five  doUare  to 
one  hundred  dollars.  She  gave  the  residue  of  her  es- 
tate after  a  gift  of  ten  thousand  dollars  to  the  single 
daughters,  to  be  equally  divided  among  her  children 
excepting  the  daughter  who  now  contests,  the  shares 
of  two  of  them  to  be  held  in  trust  with  the  remainder 
to  their  children,  and  in  default  of  children  remainder 
to  the  other  daughters,  excepting  the  contestant 

Under  the  circumstances  of  the  family  as  described 
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JONES'  ESTATE.  3 

1912.]  Opinion  of  Court  below, 

by  the  evidence  the  will  was  a  natural  one.  The  daugh- 
ter who  was  cut  oflf,  it  was  shown  by  the  evidence  had 
angered  the  mother,  first,  by  a  marriage  to  which  she 
was,  justly  or  unjustly,  opposed,  being  prejudiced 
against  her  husband.  And,  as  said  in  Cauffman  y. 
Long,  82  Pa.  72,  and  reiterated  in  Morgan's  Estate, 
219  Pa.  355,  one  has  a  right  to  his  prejudices.  She  was 
still  further  estranged  from  her  daughter  by  the  act  of 
the  latter,  who  had  placed  her  stock  in  the  Home  Made 
Bread  Company,  a  corporation  owned  by  the  mother 
and  her  daughters  and  conducted  by  them,  in  her  hus- 
band's name.  That  the  daughter  realized  that  her 
mother  was  incensed  by  these  acts  is  shown  by  her 
letter  to  her  mother  a  letter  most  creditable  to  the 
daughter,  in  which  she  seeks  reconciliation  with  her. 
The  gift  also  of  a  special  legacy  by  testatrix  to  her 
single  daughter  is  the  natural  desire  of  a  mother  to 
add  to  the  share  of  one,  who  had  not,  as  her  married 
daughters  had,  some  one  to  protect  and  earn  a  living 
for  her;  and  the  gifts  in  trust  were  fully  explained  by 
the  fact  that  one  daughter  had  already  jeopardized  her 
interest  in  her  father's  estate  which  the  mother  was 
compelled  to  save,  and  that  the  other  daughter's  hus- 
band was  distasteful  to  the  mother  and  had  estranged 
the  family  by  letters  written  to  them  by  his  attorney. 
But,  be  that  as  it  may,  it  was  the  will  of  the  de- 
cedent, dictated  by  her,  and  as  shown  by  the  evidence, 
without  a  single  suggestion  on  the  part  of  those  bene- 
fited by  it.  The  mere  fact  that  they  were  daughters  of 
the  testatrix,  attended  to  the  business  and  lived  in  the 
house  with  her,  raises  no  presumption  against  them; 
Herster  v.  Herster,  122  Pa.  239.  As  was  said  by  Mr. 
Justice  Clark  in  that  case:  "Undue  influence,  of  that 
kind  which  will  aflfect  the  provisions  of  a  testament, 
must  be  such  as  subjugates  the  mind  of  the  testator  to 
the  will  of  the  person  operating  upon  it;  and  in  order 
to  establish  this,  proof  must  be  made  of  some  fraud 
practiced,  some  threats  or  misrepresentations  made. 
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4  JONES'  ESTATE. 

Opinion  of  Court  below — Opinion  of  the  Court.  [235  Pa. 
some  undue  flattery,  or  some  physical  or  moral  coer- 
cion employed,  so  as  to  destroy  free  agency  in  the  tes- 
tator; and  these  inferences  must  be  proved  to  have 
operated  as  a  present  constraint  at  the  very  time  of  mak- 
ing the  will" 

Judging  the  present  case  by  that  standard,  there  is 
absolutely  no  testimony  to  show  any  undue  influence. 
It  is  a  case  which  if  a  jury  should  find  against  the  will, 
the  trial  Judge  would  be  constrained  to  set  aside  the 
verdict,  and  for  that  reason  no  issue  can  be  granted. 

The  appeal  is  dismissed. 

Error  assigned  was  decree  dismissing  the  appeal. 

F.  CHlpin  Robinson,  with  him  John  G.  Kaufman  and 
Oeorge  Henderson,  for  appellant. 

Hampton  L.  Carson,  for  appellees. 

Per  Curiam,  February  5,  1912 : 
The  order  appealed  from  is  affirmed  on  the  opinion 
of  Judge  Anderson  refusing  an  issue. 
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LIBRARY  CO.,  Appellant  v.  FIDELITY  TRUST  CO.    5 
1912.]  Syllabus— Statement  of  Facts. 


Mercantile  Library  Company  of  Philadelphia,  Ap- 
pellant V.  Fidelity  Trust  Company,  Trustee. 

Deed — Construction — Intention — Surrounding  circumstances — 
Passagewau — Pavement 

1.  The  words  of  a  grant  are  to  receive  a  reasonable  construc- 
tion and  one  that  will  accord  with  the  intention  of  the  parties; 
but,  in  order  to  ascertain  their  intention  courts  will  look  into  the 
circumstances  under  which  the  g:rant  was  made. 

2.  Where  a  market  company  owning  a  passageway  along  its 
property  sixteen  feet  wide  with  a  pavement  five  feet  wide  elevated 
above  the  cartway,  enters  into  an  agreement  with  an  adjoining 
owner  by  which  the  latter  opens  a  strip  of  his  land  ten  feet  wide 
'Yor  the  purpose  of  widening  the  said  passageway  (that  is  the  six- 
teen-foot passageway)  at  that  part  to  the  width  of  twenty-six  feet 
for  the  common  use  and  privilege  as  a  street  or  passageway"  for 
both  parties,  their  successors  and  assigns,  and  thereafter  for  forty 
years  twenty-one  feet  of  the  passageway  remained  as  a  cartway 
for  the  use  of  wagons,  a  successor  in  title  to  the  ten-foot  strip 
will  not  be  permitted  to  construct  a  pavement  with  a  curb  ele- 
vated several  inches  above  the  cartway  and  covering  the  entire  ten 
feet  upon  which  the  easement  was  originally  imposed;  and  this 
is  the  case  although  during  later  years  a  pavement  had  been  con- 
structed upon  the  ten-foot  strip,  but  on  a  level  with  the  cartway. 

8.  In  such  a  case  the  owner  of  the  ten-foot  strip  will  not  be 
required  to  remove  grating,  doors,  etc.  if  they  do  not  obstruct  the 
right  of  passage. 

4.  In  Pennsylvania  the  owner  of  land  who  grants  a  right  of 
way  over  it  conveys  nothing  but  the  right  of  passage  and  reserves 
all  incidents  of  ownership  not  granted. 

Argued  Jan.  3,  1912.  Appeal,  No.  149,  Jan.  T.,  1912, 
by  plaintiff  from  decree  of  C.  P.  No.  5,  Phila.  Co., 
March  T.,  1909,  No.. 2096,  on  bill  in  equity  in  case  of 
Mercantile  Library  Company  of  Philadelphia  v.  Fi- 
delity Trust  Company,  Trustee  for  the  Methodist  Epis- 
copal Orphanage  under  the  will  of  Joseph  M.  Bennett, 
deceased.  Before  Pbll,  C.  J.,  Bbown,  Mbstbbzat, 
PoTTBB,  Elkin,  Stbwabt  and  Mosohziskeb,  JJ.  De- 
cree modified. 
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6     LIBRARY  CO.,  AppeUant  v.  FIDELITY  TRUST  CO. 

Opinion  of  Court  below.  [385  Pa. 

Bill  in  equity  for  an  injunction. 

Ralston,  J.,  filed  an  opinion  which  was  in  part  aa 
follows : 

First.  [The  fire-escape  projects  about  four  and  one- 
half  feet  from  the  building  and  overhangs  the  alley. 
The  permanent  structure  extends  down  to  the  second 
floor,  and  is  connected  with  the  ground  by  a  movable 
ladder  which  is  ordinarily  kept  hoisted  up  to  the  sec- 
ond floor,  but  may  be  lowered  to  the  ground  in  case  of 
necessity.  This  structure  in  no  way  interferes  with  the 
use  of  the  alley  as  a  street  or  passageway.]  (25)  It  is 
built  entirely  over  the  ten  feet  addition  to  the  alley  and 
is,  therefore,  over  land  owned  by  the  defendant,  but 
subject  to  the  easement  of  passage.  In  Schmoele  v. 
Betz,  212  Pa.  32,  the  owner  of  the  building  upon  which 
the  fire-escape  was  fastened  was  not  the  owner  of  the 
ground  of  the  alley  over  which  it  projected  and  had,  as 
such  owner,  no  right  of  passage  in  the  alley.  It  was, 
therefore,  held  that  he  was  a  trespasser  and  had  no 
right  to  maintain  the  fire-escape,  even  although  the  use 
of  the  easement  was  not  materially  impaired.  In  Mer- 
shon  V.  Walker,  215  Pa.  41,  the  defendant  had  no  title 
to  the  soil  of  the  court  over  which  the  fire-escape  pro- 
jected. The  Court  said  that  it  was  impossible  to  dis- 
tinguish the  case  from  Schmoele  v-  Betz,  supra,  and 
on  the  authority  of  that  decision,  ordered  the  structure 
to  be  taken  down.  In  that  case  the  defendant  had  no 
rights  at  all  in  the  alley  and  could  not  use  the  fire- 
escape  without  using  the  alley ;  therefore,  the  structure 
was  ordered  to  be  removed  without  regard  to  whether 
or  not  it  obstructed  the  alley.  In  Mershon  v.  Walker, 
the  Court  said  that  while  the  plaintiffs  ^ave  standing 
to  complain  of  any  obstruction  to  or  interference  with 
the  free  and  full  exercise  of  the  privileges  they  have  in 
the  surface  of  the  court,  they  cannot  have  any  with  re- 
spect to  any  invasion  by  others  above  or  beneath  the 
surface,  not  affecting  them."  These  cases  might  be 
distinguished  on  this  ground  if  the  Supreme  Court  had 
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not  said  they  were  indistinguishable.  In  Patterson  y. 
Railroad  Co.,  8  Pa.  C.  C.  R.  186,  Thayer,  P.  J.,  said: 
''So  long  as  he  does  not  materially  impair  the  use  of 
the  easement  such  as  it  was  granted,  the  owner  of  the 
soil  may  erect  such  8tructui*es  in  or  over  or  beneath 
the  way  as  he  chooses."  See  also  Stevenson  v.  Stewart, 
7  Phila.  293.  In  Schmoele  v.  Betz,  referring  to  these 
tw#  cases,  the  Supreme  Court  said :  "In  both  cases  the 
owner  of  the  fee  had  granted  a  right  of  way  over  the 
premises,  retaining  the  ownership  of  the  soil,  and  it 
was  held  that  the  grantee  could  not  enjoin  him  from 
building  over  the  alley  if  it  did  not  interfere  with  the 
use  of  the  way.  But  those  are  not  the  facts  in  this 
case."  In  the  present  case,  the  owner  of  the  soil  has 
built  over  its  own  land ;  it  has  a  right  to  use  the  alley, 
so  that  the  use  of  the  fire-escape  throws  no  unlawful 
burden  upon  the  way;  [the  fire  escape  is  not  an  ob- 
struction of  the  use  of  the  alley  and  in  no  way  inter- 
feres with  the  plaintiff's  right  of  passage-]  (26) 
Therefore,  the  Court  will  not  order  it  to  be  removed. 

Second.  When  the  fence  at  the  rear  of  the  Chestnut 
street  lot  was  moved  ten  feet  to  the  south,  it  is  not 
quite  clear  from  the  testimony  what  was  done  with  the 
space.  It  seems  to  have  been  paved  in  some  way,  but 
the  weight  of  the  testimony  is,  and  it  is  so  found  as  a 
fact,  that  no  sidewalk  elevated  above  the  level  of  the 
cartway  was  built  until  1903.  The  building  at  1019 
Chestnut  street  was  erected  in  1882,  and  there  was  a 
paved  way  for  ten  feet  back  of  it,  but  it  does  not  ap- 
pear from  the  testimony  that  it  was  a  sidewalk  as  dis- 
tinguished from  the  cartway.  The  building  which 
covers  the  lot  Nos.  1015  and  1017  Chestnut  street  was 
erected  in  1903,  and  at  that  time  the  present  sidewalk 
was  built  It  extends  over  the  entire  space  of  ten  feet 
north  of  the  buildings  1015,  1017  and  1019  Chestnut 
street,  has  a  curb  and  is  elevated  above  the  level  of  the 
cartway  from  two  and  a  half  to  five  and  a  half  Inches. 
Whether  or  not  this  is  an  obstruction  of  the  plaintiflPs 
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right  of  way  will  depend  upon  the  construction  of  the 
grant.  The  defendant's  predecessor  in  title  threw  out 
and  opened  the  northernmost  ten  feet  of  his  lot  in 
order  to  connect  it  with  the  existing  sixteen  feet  wide 
street  or  passageway  for  the  purpose  of  widening  it 
to  twenty-six  feet.  A  street  is  a  public  thoroughfare, 
and  consists  of  a  cartway  for  animals  and  vehicles,  and 
sidewalks  for  the  use  of  pedestrians.  The  sidewalk  is 
included  in  the  general  term  street:  Bouvier's  Law 
Die,  titles  "Street,"  "Sidewalk."  [In  the  present  case 
the  "street"  is  not  a  public  thoroughfare,  but  a  private 
way;  nevertheless,  as  the  parties  used  the  word,  it  is 
not  unreasonable  to  conclude  that  they  intended  the 
way  to  have  all  the  attributes  of  a  "street,"  except  that 
it  should  not  be  open  to  the  public.  This  construction 
is  strengthened  by  the  fact  that  the  plaintiff  or  its 
predecessors  in  title  constructed  a  sidewalk  of  the 
width  of  five  feet  upon  their  side  of  the  alley,  showing 
that  they  understood  that  the  "street"  was  to  consist 
of  the  usual  cartway  and  sidewalks.  It  is  proper, 
therefore,  that  the  defendant  should  be  permitted  to 
build  a  sidewalk  upon  its  side  of  the  way.]  (27)  It 
seems  unreasonable,  however,  that  it  should  occupy 
the  entire  space  of  ten  feet  which  was  granted  for  the 
purpose  of  widening  the  street.  [The  defendant's  side- 
walk should  be  cut  down  to  the  same  wddth  as  the 
plaintiffs,  namely,  five  feet,  but  as  that  cannot  be  done 
without  interfering  with  the  dooi-s  and  openings  which 
the  defendant  has  built  to  facilitate  entrance  to  and 
exit  from  its  cellar,  the  Court  will  order  the  sidewalk 
to  be  reduced  to  a  width  of  six  feet,  which  will  suffi- 
ciently widen  the  cartway  without  subjecting  the  de- 
fendant to  an  unreasonable  loss,  which  ought  not  to  l>e 
imposed  upon  it  as  the  plaintiff  permitted  it  to  build 
these  structures  without  objection.]  (28) 

Third.  In  the  rear  of  each  of  the  lots  the  defendant 
has  made  excavations  which  extend  north  under  the 
ten  feet  strip  about  three  and  a  half  feet,  and  east  and 
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west  almost  the  entire  breadth  of  the  lots.  These  are 
covered  with  iron  gratings  flush  with  the  pavement  of 
the  sidewalk,  and  were  put  in  at  the  time  when  the 
buildings  were  erected;  that  is,  the  one  in  the  rear  of 
1019  was  built  in  1882,  and  those  in  the  rear  of  1015 
and  1017  in  1903.  Besides  these  gratings,  there  are  in 
the  rear  of  1015  and  1017  Chestnut  street  excavations 
under  the  sidewalk  which  are  reached  by  iron  doors. 
These  doors  open  upward  and  when  closed  are  level 
with  the  sidewalk.  Under  them  are  lifts  which  are 
used  for  raising  and  lowering  freight  out  of  and  into 
the  cellars.  In  Mershon  v.  Fidelity  Ins.,  Trust  &  Safe 
Deposit  Co.,  208  Pa.  292,  similar  gratings  were  ordered 
by  the  Court  to  be  removed.  In  that  case,  both  the 
plaintiff  and  defendant  had  an  easement  of  passage  in 
a  court  "with  or  without  horses,  cattle,  carts  and  car- 
riages;" either  had  title  to  the  soil  of  the  court.  The 
defendant  had  no  right  to  excavate  under  the  court  and 
change  its  condition  from  what  it  had  been  before.  In 
the  present  case  the  defendant  is  the  owner  of  the 
ground  and  has  a  right  to  excavate  under  the  street  so 
long  as  it  does  not  obstruct  the  plaintiff's  right  of 
passage.  [As  the  alley  in  question  is  a  "street"  with 
sidewalks,  the  ordinary  structures  common  in  the  side- 
walks of  the  city,  such  as  area-ways  and  cellar  doors, 
are  not  necessarily  and  per  se  unlawful  obstructions.] 
(29)  Similar  openings,  with  gratings  and  doors,  exist 
in  the  plaintiff's  sidewalk,  and  no  objection  was  made 
to  the  defendant's  structures  until  six  years  after  they 
were  built.  This  would  seem  to  show  that  the  parties 
intended  to  use  the  sidewalks  in  the  ordinary  way  that 
other  sidewalks  in  the  City  are  used.]  (30)  Neither 
the  gratings  nor  the  cellar  doors  when  closed  interfere 
in  any  way  with  the  passage  of  pedestrians  over  the 
sidewalk.  The  cellar  doors  when  open  would,  of 
tourse,  obstruct  the  sidewalk,  but  it  has  not  been  shown 
that  they  are  kept  open  for  unreasonable  periods  of 
time;  they,  therefore,  constitute  only  such  an  obstruc-^ 
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tion  as  is  incidental  and  reasonably  necessary  to  the  use 
of  the  sidewalk  for  business  purposes. 

[Being  of  opinion  that  the  fire-escape,  the  gratings 
and  the  cellar  doors  do  not  interfere  with,  nor  obstruct 
the  plaintiflTs  rights  in  the  street,  the  Court  will  not 
order  them  to  be  removed,]  (31)  but  will  order  the  de- 
fendant's sidewalk  to  be  reduced  to  the  width  of  six 
feet. 

Error  assigned  was  the  decree  entered  in  accordance 
with  the  opinion. 

George  Henderson  and  Alex.  Simpson,  Jr.,  for  ap- 
pellant.— The  gratings  and  iron  doors  invade  the  ease- 
ment and  should  be  enjoined  even  though  the  raised 
sidewalk  is  declared  to  be  within  the  appellee's  rights : 
Mershon  v.  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.,  208 
Pa.  292. 

The  overhanging  fire  escape  invades  the  easement 
and  should  be  enjoined:  Ellis  v.  Academy  of  Music, 
120  Pa.  608;  Reimer's  App.,  100  Pa.  182;  Com.  v.  Mc- 
Naugher,  131  Pa.  55. 

A.  U.  Bannardy  with  him  John  McConaghy,  Jr.,  for 
appellee. — Duross  v.  Singer,  224  Pa.  573;  Patterson  v. 
P.  &  R.  R.  R.  Co.,  26  W.  N.  C.  327;  Stevenson  v.  Stew- 
art, 7  Phila.  293;  Carter  v.  Lebzelter,  45  Pa.  Superior 
Ct.  478;  Connery  v.  Brooke,  73  Pa.  80;  Greenmount 
Cemetery  Co.'s  Appeals,  4  Atl.  Repr-  528;  Kohler  v. 
Smith,  3  Pa.  Superior  Ct.  176. 

Opinion  by  Mr.  Justice  Elkin,  February  12,  1912: 
This  bill  was  filed  to  compel  the  removal  of  certain 
alleged  obstructions  to  the  free  and  uninterrupted  use 
of  a  passageway  created  by  an  agreement  in  writing 
between  private  parties.  The  assignments  of  error  are 
numerous,  but  the  legal  questions  involved  with  which 
we  are  primarily  concerned  are  few  and  not  difficult 
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of  solution.  Our  first  inquiry  must  necessarily  relate 
to  the  construction  of  the  agreement  of  1864.  What 
rights  and  privileges  were  granted  by  this  agreement, 
and  what  kind  of  use  in  the  passageway  did  the  par- 
ties intend  to  be  enjoyed?  The  words  of  a  grant  are  to 
receive  a  reasonable  construction  and  one  that  will  ac- 
cord with  the  intention  of  the  parties ;  but,  in  order  to 
ascertain  their  intention,  courts  will  look  into  the 
circumstances  under  which  the  grant  was  made :  Con- 
nery  v.  Brooke,  73  Pa.  80.  Love,  the  predecessor  in 
title  of  appellee,  covenanted  with  the  predecessor  in 
title  of  appellant  to  "forthwith  throw  out  and  open  the 
northernmost  ten  feet"  of  a  certain  lot  of  ground  to  be 
connected  with  a  sixteen-foot  wide  passageway  belong- 
ing to  the  adjoining  owner  with  whom  he  covenanted 
"for  the  purpose  of  widening  the  said  passageway 
(that  is  the  sixteen-foot  passageway)  at  that  part  to 
the  width  of  twenty-six  feet  for  the  common  use,  and 
privilege  as  a  street  or  passageway  of  him,  the  said 
Thomas  C.  Love,  his  heirs  and  assigns,  and  of  The 
Franklin  Market  Company  aforesaid,  their  successors 
and  assigns,  and  his  and  their  respective  tenants  and 
occupants."  There  can  be  no  doubt  that  the  parties  in- 
tended by  their  agreement  to  make  a  passageway  for 
their  common  use  twenty-six  feet  in  width,  nor  is  this 
construction  questioned  by  either  side  of  the  present 
controversy.  Indeed,  each  side  accepts  this  view  as  the 
proper  interpretation  of  the  agreement,  but  insists 
that  when  the  covenant  is  so  understood  it  sustains 
their  respective  contentions  although  widely  at  vari- 
ance. The  differences  between  the  parties  grow  out  of 
the  kind  of  use  authorized  to  be  made  of  the  passageway. 
Appellee,  the  successor  of  Love  in  title,  has  construed 
the  covenant  to  give  it  the  right  to  construct  a  pave- 
ment with  a  curb  elevated  several  inches  above  the 
cartway  and  covering  the  entire  ten  feet  upon  which 
the  easement  was  originally  imposed.  If  this  interpre- 
tation be  sustained  it  means  the  denial  of  the  right  of 
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appellant  to  use  any  part  of  the  ten  feet  for  cartway 
purposes.  Taking  into  consideration  the  circumstances 
under  which  the  agreement  was  made^  such  a  construc- 
tion would  in  our  opinion  do  violence  to  the  intention 
of  the  parties.  The  Market  Company,  one  of  the  orig- 
inal parties  to  the  agreement,  dedicated  sixteen  feet 
to  the  common  passageway,  while  the  other  party  only 
dedicated  ten  feet.  If  it  should  now  be  determined  that 
the  party  who  dedicated  the  ten  feet  to  the  passageway 
has  the  right  to  construct  a  curb  and  pavement  elevated 
several  inches  above  the  cartway  so  as  to  occupy  the  en- 
tire strip  of  ground  thus  dedicated,  no  practical  advan- 
tage would  result  to  the  Market  Company  or  those  suc- 
ceeding to  its  title.  It  seems  perfectly  clear  that  the 
purpose  of  the  Market  Company  in  entering  into  the 
agreement  was  to  secure  a  wider  passageway  for  the  use 
of  its  patrons  and  to  afford  more  convenient  access  to  its 
place  of  business.  It  is  scarcely  conceivable  that  the 
Market  Company  gave  Love  the  right  to  make  use  of 
its  sixteen  feet  of  ground  as  a  passageway  for  the  bene- 
fit of  himself  and  tenants,  and  that  in  return  it  was  to 
receive  no  substantial  benefit  in  the  use  of  the  ten  feet 
of  ground  dedicated  by  Love  to  the  common  use  of  both 
parties.  Again,  if  the  intention  of  Love  was  simply  to 
construct  an  elevated  pavement  upon  his  ten  feet  of 
ground,  there  was  no  necessity  for  him  entering  into  an 
agreement  with  the  adjoining  owner  to  effectuate  this 
purpose.  He  had  the  right  to  do  this  without  consulting 
the  wishes  of  any  one.  It  is  evident  that  both  parties 
entered  into  the  agreement  for  purposes  mutually  bene- 
ficial and  this  could  only  mean  that  the  common  pas- 
sageway should  be  widened  by  the  additional  ten  feet. 
Nor  is  it  open  to  doubt  that  the  passageway  thus  widen- 
ed was  for  a  long  period  of  years  used  as  a  cartway  for 
horses  and  wagons  as  well  as  a  means  of  access  for  per- 
sons. The  parties  themselves  in  effect  placed  this  con- 
struction upon  their  own  agreement  by  the  use  made  of 
the  passageway.    It  is  true  that  in  later  years  a  pave- 
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ment  was  constructed  upon  the  ten-foot  strip  of  ground 
but  this  pavement  was  level  with  the  cartway  and  an- 
swered both  purposes  until  it  was  elevated  at  the  time 
about  which  complaint  is  here  made.  Under  these  cir- 
cumstances we  are  constrained  to  hold  that  the  parties 
intended  the  passageway  mentioned  in  their  agreement 
to  be  used  as  a  means  of  access  for  horses^  wagons,  ve- 
hicles and  persons,  and  that  this  right  is  interfered  with 
by  the  elevated  pavement  about  which  complaint  is 
made.  The  pavement  should  be  lowered  to  the  level  of 
the  cartway  in  order  to  carry  out  the  intention  of  the 
parties.  We  think  this  was  the  agreement  of  the  parties 
and  that  it  is  controlling  here.  In  this  view  of  the  case 
it  is  not  necessary  to  discuss  what  constitutes  a  street 
or  what  rights  and  privileges  abutting  property  owners 
have  generally  in  public  thoroughfares. 

Appellee  contends  that  it  should  have  the  right  to 
maintain  a  pavement  with  curb  elevated  above  the  cart- 
way on  the  ten-foot  strip  of  ground  because  appellant, 
or  its  predecessors  in  title,  constructed  a  five-foot  wide 
pavement  at  the  other  side  of  the  passageway.  If 
the  facts  warranted  it,  this  argument  would  have 
strong  equitable  grounds  to  rest  upon.  But  under 
the  facts  as  found,  and  the  evidence  is  all  to  this 
effect,  there  existed  at  the  time  the  agreement  of 
1864  was  entered  into  on  the  side  of  the  Market 
Company  property  a  raised  curbed  sidewalk  five 
feet  widis.  This  sidewalk  was  a  part  of  the  sixteen 
feet  dedicated  to  the  common  use  of  both  parties 
by  the  agreement  in  question.  The  covenant  must  be 
understood  to  apply  to  the  physical  conditions  then  ex- 
isting on  the  ground.  The  Market  Company  gave  six- 
teen feet,  or  eleven  feet  of  cartway,  while  Love  only 
gave  ten  feet  which  was  a  less  number  of  feet  than  the 
Market  Company  set  apart  for  cartway  purposes-  The 
parties  were  familiar  with  the  conditions  on  the  ground 
and  if  Love  intended  to  reserve  the  right  to  construct 
a  raised  pavement  on  the  ten-foot  strip  of  ground,  he 
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should  have  done  so  in  his  agreement.  He  did  not  do  so, 
and  for  a  period  of  forty  years,  and  perhaps  more,  no  at- 
tempt was  made  to  construct  a  pavement  raised  above 
the  cartway  on  his  side  of  the  passageway.  We  think 
this  clearly  shows  that  the  parties  either  intended  that 
the  easement  should  be  superimposed  upon  the  physical 
conditions  then  existing  on  the  ground,  or  that  these 
conditions  in  view  of  the  subsequent  acts  of  the  parties 
should  be  considered  in  determining  the  intention  of  the 
parties  under  the  agreement.  In  either  view  the  con- 
clusion is  the  same,  and  the  ten-foot  strip  of  ground  must 
be  regarded  as  an  addition  to  the  passageway,  which  we 
have  said  means  a  passageway  for  every  purpose  con- 
templated by  the  agreement.  Certainly,  a  raised  pave- 
ment with  a  curb  narrows  the  passageway  and  seriously 
interferes  with  some  of  the  uses  intended  to  be  enjoyed. 

There  is  nothing  in  the  agreement  which  defines  what 
kind  of  a  passageway  shall  be  maintained,  and  we  can 
see  no  good  reason  why  the  api)ellee  may  not,  if  it  choos- 
es, construct  a  pavement  as  part  of  the  passageway  and 
on  a  level  with  it,  so  that  it  may  serve  as  a  convenience 
to  pedestrians  as  well  as  for  cartway  purposes.  The 
parties  themselves  made  such  use  of  the  passageway  for 
many  years,  and  there  is  nothing  in  the  agreement  to 
deny  them  this  right. 

The  other  legal  question  involved  is  of  a  different 
character.  Appellant  contends,  not  only  that  the  pave- 
ment should  be  lowered  to  the  level  of  the  cartway  but 
that  the  gratings,  doors,  fire  escape  and  other  alleged 
obstructions  should  be  removed.  The  learned  court  be- 
low refused  to  so  decree  and  we  have  concluded,  after 
full  consideration,  upon  the  facts  as  found,  that  the 
proper  conclusion  was  reached.  We  do  not  agree  that 
the  case  at  bar  in  this  respect  is  ruled  by  Schmoele  v. 
Betz,  212  Pa.  32;  Mershon  v.  Walker,  215  Pa.  41,  and 
other  cases  relied  on  by  appellant.  In  each  of  the  cases 
cited  to  sustain  this  contention,  the  party  against  whom 
complaint  was  made,  was  not  the  owner  of  the  fee  upon 
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which  the  easement  was  imposed.  This  is  a  material  fact 
and  one  whieh  must  be  taken  into  consideration  in  prop- 
erly determining  the  rights  of  the  parties  in  such  cases. 
In  this  commonwealth  the  rule  always  has  been  that  the 
owner  of  land  who  grants  a  right  of  way  over  it  con- 
veys nothing  but  the  right  of  passage  and  reserves  all 
incidents  of  ownership  not  granted.  In  a  very  recent 
case,  Duress  v.  Singer,  224  Pa.  573,  this  court  reiterated 
the  rule  by  making  use  of  the  following  language :  ^^The 
grant  of  a  fee  subject  to  an  easement  carries  with  it  the 
right  to  make  any  use  of  the  servient  soil  that  does  not 
interfere  with  the  easement,  and  this  right  cannot  be 
abridged  by  words  used  in  the  granting  clause  unless 
the  intention  to  limit  the  estate  is  clearly  expressed,  or 
is  a  necessary  implication  from  the  words  used.''  In 
1864,  when  the  agreement  in  question  was  entered  into 
Love  was  the  owner  of  the  fee  in  the  ten-foot  strip  of 
ground  and  he  only  granted  the  right  of  passage  over  it. 
He  retained  all  other  incidents  of  ownership  and  his 
successors  in  title  have  the  undoubted  right  to  the  en- 
joyment of  the  fee  in  every  way  that  does  not  materially 
impair  the  use  of  the  easement.  If  there  had  been,  or 
if  there  shall  hereafter  be,  any  substantial  interference 
with  the  use  of  the  passageway,  it  would  be  the  duty  of 
courts  to  give  relief.  But  in  the  case  at  bar  the  learned 
court  below  sitting  as  a  chancellor  has  found  as  a  fact 
that  there  has  been  no  substantial  interference  with  the 
use  of  the  passageway  either  by  the  gratings  in  the 
pavement,  or  by  the  doors,  or  by  the  fire  escape,  or  by 
the  excavations  under  the  pavement.  All  of  the  obstruc- 
tions complained  of  are  upon  the  property  of  appellee 
and  have  been  constructed  as  an  incident  of  ownership 
in  the  fee.  The  owner  of  the  servient  soil  has  the  right 
to  make  use  of  his  property  as  he  chooses,  if  by  so  doing, 
he  does  not  substantially  interfere  with  the  easement. 
The  learned  court  below  has  found  as  a  fact  that  there 
was  no  substantial  interference  with  the  use  of  the  pas- 
sageway and  we  must  accept  this  finding  as  binding 
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upon  us.  In  this  connection  counsel  have  submitted 
since  the  argument  of  the  case  a  photograph  intended 
to  show  recent  conditions  of  a  fire  escape,  for  the  pur- 
pose no  doubt  of  indicating  a  substantial  interference 
with  the  use  of  the  easement,  but  we  must  take  the  rec- 
ord as  it  comes  to  us  from  the  court  below,  and  cannot 
undertake  to  decide  this  appeal  upon  facts  not  consid- 
ered by  the  chancellor. 

We  have  concluded  that  the  decree  should  be  modified 
by  requiring  appellee  to  lower  the  curb  and  pavement  to 
the  level  of  the  cartway,  but  in  all  other  respects  the  de- 
cree to  stand  as  entered  so  long  as  conditions  remain  the 
same. 

Decree  modified  as  above  indicated,  and  as  modified, 
it  is  affirmed.  Ck>8t8  to  be  divided  equally  between  the 
parties. 
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Metzger  v.  Cramp,  Appellant. 

Negligence — Master  and  servant — Contractor  and  euh'Contraetor 
— Safe  place  to  work, 

1.  It  is  the  duty  of  a  general  contractor  to  provide  a  reasonably 
safe  place  to  work,  not  only  for  his  own  employees,  but  for  the 
employees  of  a  sub-contractor  who  are  engaged  in  the  general 
prosecution  of  the  work. 

2.  In  an  action  against  a  general  contractor  to  recover  dam- 
ages for  the  death  of  an  employee  of  a  sub-contractor,  the  case  is 
for  the  jury,  where  it  appears  that  the  deceased  was  killed  by  fall- 
ing over  the  edge  of  a  dangerous  passageway  which  was  unfamiliar 
to  him,  and  which  had  been  left  unguarded  by  the  removal  of  a 
guard  Tail,  at  the  instance  of  the  general  contractor,  without  no- 
tice to  persons  whose  duties  required  them  to  work  at  the  place 
where  the  accident  hapi>ened. 

Argued  Jan.  5, 1912.  Appeal,  No.  205,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1907,  No.  3743,  on  verdict  for  plaintiff  in  case 
of  Barbara  A.  Metzger  v.  Cramp  &  Company.  Before 
Fbll,  C.  J.,  Brown,  Mbstbbzat,  Pottbb,  Elein,  Stew- 
art and  MosGHZiSKBR^  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiffs 
husband.    Before  Wiltbank^  J. 

At  the  trial  it  appeared  that  the  defendants  were  the 
general  contractors  for  the  erection  of  a  school  build- 
ing, and  that  Waldman  &  Co.  were  the  sub-contractors 
for  the  painting  of  the  building,  and  that  they  employed 
John  M.  Metzger,  plaintiff's  husband.  The  accident 
happened  on  February  26,  1907,  the  deceased  fell  while 
attempting  to  proceed  along  a  passageway  which  had 
been  previously  protected  by  a  guard-rail,  but  which 
had  been  left  unprotected  at  the  time  of  the  accident  by 
the  removal  of  the  rail  at  the  instance  of  the  general 
contractor,  without  notice  to  the  deceased  or  other  work- 
men employed  in  the  locality. 
Vol.  ccxxxv— 2 


Digitized  by 


Google 


18  METZGER  v.  CRAMP,  Appellant. 

Charge  of  Court.  [2S5  Pa. 

The  court  charged  in  part  as  follows : 
Gentlemen  of  the  Jury:  On  the  afternoon  of  Feb- 
ruary 26,  1907,  Mr.  Metzger,  the  husband  of  the  lady 
who  is  here  as  plaintiff,  met  with  a  fatal  accident  He 
fell  through  a  hole,  to  describe  it  colloquially,  which 
was  in  a  flooring  on  what  api)ears  to  have  been  the  top 
story  of  the  Manual  Training  School,  at  Broad  and  Jack- 
son streets,  in  this  city.  Above  that  flooring  was  a  ceil- 
ing, as  I  remember,  the  roof,  but  he  was  up  there  on  that 
story  at  work.  He  had  been  sent  up  by  some  one  who 
was  authorized  to  give  him  the  order,  and  according  to 
the  testimony  (which,  however,  is  entirely  for  you  to 
believe  or  not  to  believe  under  your  oaths),  he  had  not 
been  up  there  before.  Judging  from  what  Mr.  Clark 
has  said,  it  was  the  first  time  that  he  had  been  up  there. 
It  is  for  you  to  determine  that.  It  is  an  important  point, 
however,  and  therefore  I  leave  it  to  you  for  careful  con- 
sideration. 

That  floor-  was  peculiarly  constructed.  It  was  not 
meant,  according  to  the  evidence,  as  a  floor  all  over  the 
space.  It  was  meant  largely  as  the  support  of  glass 
which  was  to  throw  light  below,  and  it  was  not  intended 
that  so  much  of  it  as  was  covered  with  the  glass  should 
be  used  as  a  floor.  According  to  the  testimony  of  Mr. 
Newkirk  (and,  of  course,  it  is  for  you  to  say  whether  or 
not  you  believe  that),  the  glass  was  not  meant  to  hold 
a  person.  It  was  not  meant  that  the  space  of  that  floor, 
as  I  have  called  it,  should  be  used  as  a  floor.  It  was 
meant  to  let  the  light  through  from  above  down  to  the 
room  below. 

There  was,  however,  constructed  across  that  space  a 
running  way,  as  they  call  it,  which  was  to  be  used  by 
persons  who  wanted  to  move  across  the  floor.  That  was 
two  feet  six  inches  wide,  and  it  ran  from  the  north  wall 
or  side  of  that  building  down  to  the  south  wall  or  side, 
and  it  was  that  which  was  put  there  for  the  use  of  per- 
sons who  were  going  to  that  part  of  the  structure  and 
who  were  obliged  to  move  about  up  there. 
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It  appears  that  on  the  afternoon  in  question  Mr. 
Metzger  was  lawfully  going  up  there  to  do  some  paint* 
ing,  and  when  he  emerged  from  the  stairway  which 
carried  him  from  below  up  to  that  place,  he  emerged 
through  a  door  apparently  fronting  directly  upon  that 
running  way,  so  that  desiring,  as  he  did,  to  go  across 
that  space  to  get  to  the  other  side  of  the  building,  the 
other  wall,  there  was  the  running  way  for  him  to  use. 
Had  he  been  accustomed  to  the  place,  had  he  worked 
there  before,  and  if  you  find  such  to  be  the  fact  now, 
there  was  indicated  to  him  the  way  he  was  to  go  to  get 
across  to  the  other  side  and  do  his  work,  but  if  he  was 
unfamiliar  with  the  place,  and  if  that  was  the  first  time 
he  had  been  there,  it  may  be  that  you  would  find  that 
the  fact  that  the  boardwalk  was  there  was  not  sufficient 
notice  to  him  that  he  must  not  go  across  the  other  way 
over  these  spaces.  These  spaces  were  none  of  them 
glazed  as  we  understand  now.  The  plan  offered  in  evi- 
dence indicates  that  all  but  two  of  them  shown  on  the 
plan  were  glazed,  but  it  turns  out  that  none  of  them 
were  glazed,  and  they  were  covered  with  cheese  cloth  in 
a  business  precaution  to  protect  the  lower  part  of  the 
building  in  a  certain  way,  in  order  that  certain  varnish- 
ing or  painting  might  be  done  there  in  an  atmosphere 
that  was  proper  for  such  work. 

The  Messrs.  Cramp  put  up  that  building  and  they 
constructed  that  flooring  and  passageway  that  I  have 
described  to  you.  Now  the  question  for  you  to  deter- 
mine is  whether  they  furnished  in  this  manner  a  safe 
place,  a  reasonably  safe  place,  for  Mr.  Metzger  to  work 
in,  and  in  order  to  answer  that  question  you  will  bear 
certain  points  in  mind.  It  is  conceded  that  they  put 
the  running  way  there  thirty  inches  wide,  and  that  had 
he  used  that  running  way  the  accident  would  not  have 
happened.  It  is  conceded  that  the  spaces  for  light  that 
I  have  described  to  you  were  then  empty  and  covered 
with  cheese  cloth,  and  were  not  safe  for  use  in  walking. 
It  is  also  conceded  that  they  were  none  of  them  glazed 
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but  that  they  were  all  covered,  as  I  have  already  said  to 
you,  and  it  would  be  your  right  to  infer  (but  I  leave  it 
to  you)  that  cheese  cloth  is  a  slim  fabric,  almost  unsub- 
stantial, and  not  capable  of  holding  the  weight  of  a 
human  being.  It  is  conceded,  too,  that  Cramps  had 
put  a  guard-rail  along  the  running  way  on  either  side, 
so  as  to  protect  a  {lerson  using  that  running  way  from 
going  inadvertently  over  to  either  side  falling  over  on 
the  glass  or  into  the  holes. 

Now  you  have  that  condition  of  things.  This  guard 
you  find  was  at  the  time  of  the  accident  down.  It  had 
been  removed,  and  one  of  the  witnesses  has  testified  to 
you  where  he  saw  it  lying  after  the  accident.  If  you 
find  these  to  be  the  facts,  then  you  may  find  evidence 
of  negligence  in  the  defendants  for  which  they  should 
answer  to  the  plaintiff  in  this  case,  unless  in  addition 
to  these  facts  you  find  that  Mr.  Metzger  was  careless  as 
he  entered  upon  that  work.  He  appears  to  have  reached 
that  floor  way,  to  have  entered  upon  this  space  imme- 
diately in  front  of  the  running  way.  If  he  had  taken 
that  running  way  and  gone  across  on  it  the  accident 
would  not  have  happened.  Was  it  his  duty  under  those 
circumstances  to  select  that  running  way  and  not  to 
step  into  this  open  space  through  the  cheese  cloth  that 
was  there?  It  has  been  said  to  you  by  one  of  the  wit- 
nesses that  that  cheese  cloth  was  sagging,  was  not 
drawn  taut,  and  that  there  was  an  indication  around 
the  edge  of  it  of  the  framework  there  which  it  covered. 
Was  it  the  duty  of  Mr.  Metzger  to  look  about  him  and 
to  determine  that  it  was  not  caution  to  avoid  the  run- 
ning way  and  do  as  he  did?  If  you  find  that  to  be  so 
then  you  will  find  that  there  was  provided  by  these  de- 
fendants a  reasonably  safe  passageway  to  go  across, 
and  that  by  reason  of  Mr.  Metzger's  inadvertence  or 
want  of  attention  he  hastily  stepped  on  the  wrong 
place,  avoiding  that  passageway  and  so  incurring  the 
damage.    That  would  be  what  in  law  is  called  contribu- 
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tory  negligence,  and  it  would  preclude  your  finding  a 
verdict  against  the  defendants. 

Verdict  and  judgment  for  plaintiff  for  13,500.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

W.  W.  Smithers,  for  appellant. — ^The  defendant  had 
discharged  all  the  duty  he  owed  to  the  decedent :  Johns- 
ton V.  Ott,  155  Pa.  17;  Newingham  v.  Blair  Co.,  232  Pa. 
511;  Staebler  v.  Warren-Ehret  Co.,  223  Pa.  129;  Schley 
V.  R.  R.  Co.,  227  Pa.  494;  Schneider  v.  Quartz  Co.,  220 
Pa.  548;  Coleman  v.  Keenan,  223  Pa.  29. 

Michael  Francis  Doyle,  for  appellee. — The  liability 
of  the  employer  himself  when  a  subcontractor,  for  in- 
juries sustained  by  his  employees,  has  been  held  in  this 
State  to  depend  upon  whether  or  not  the  place  at  which 
the  work  was  being  done  and  the  injury  sustained  was 
under  the  control  of  the  subcontractor  or  of  some  third 
person  at  the  time  of  the  accident,  the  determining  fac 
tor  in  fixing  the  liability  being  the  control  of  the 
premises :  Anderson  v.  Oliver,  138  Pa.  156 ;  Connelly  v. 
Faith,  190  Pa.  553;  Sharpley  v.  Wright,  205  Pa.  253; 
Moore  v.  B.  P.  Sturtevant  Co.,  228  Pa.  399;  Johnston 
V.  Ott,  155  Pa.  17;  Newingham  v.  Blair  Co.,  232  Pa. 
511;  Foster  v.  Steel  Co.  216  Pa.  279;  Hoffner  v.  Pretty- 
man,  6  Pa.  Super.  Ct.  20 ;  Clegg  v.  Steel  Casting  Co.,  34 
Pa-  Super.  Ct.  63;  Husvar  v.  R.  R.  Co.,  232  Pa.  278; 
Alexander  v.  Steel  Co.,  189  Pa.  582. 

Opinion  by  Mb.  Justice  Elkin,  February  12,  1912 : 
This  suit  was  brought  to  recover  damages  for  in- 
juries resulting  in  the  death  of  the  husband  of  appellee 
by  reason  of  the  alleged  negligence  of  appellant.    At 
the  trial  all  questions  of  fact  upon  which  the  right  to 
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recover  depended  were  submitted  to  the  jury  and  there 
is  no  assignment  of  error  as  to  the  maimer  of  the  sub- 
mission. Binding  instructions  in  favor  of  the  defend- 
ant were  asked  and  refused,  and  subsequently  a  motion 
for  judgment  non  obstante  veredicto  upon  the  whole 
record  was  filed  and  overruled.  Appellant  contends 
that  he  had  discharged  every  duty  owed  decedent  and 
that  the  evidence  did  not  warrant  a  submission  of  tiie 
case  to  the  jury.  The  two  assignments  of  error  raise 
this  single  question.  If  the  undisputed  facts  were  as 
stated  in  the  argument  of  counsel  for  appellant  it  would 
have  been  error  to  submit  the  case  to  the  jury,  but  we 
do  not  so  read  or  understand  the  testimony.  The  ma- 
terial facts  were  in  dispute  and  this  raised  an  issue 
which  it  was  the  province  of  the  jury  to  determine.  It  is 
argued  for  appellant  that  reasonable  care  was  all  that 
was  required  of  him  and  we  agree  that  this  was  ttie 
proper  measure  of  his  duty,  but  whether  he  exercised 
reasonable  care  under  the  circumstances  was  a  ques- 
tion of  fact  for  the  jury.  The  place  was  dangerous  and 
must  have  been  so  regarded  by  the  general  contractor 
l)ecause  he  had  undertaken  to  provide  a  measure  of 
safety  by  the  erection  of  a  guard  rail  at  the  place  where 
the  accident  occurred.  At  the  time  of  the  accident  the 
guard  rail  was  missing;  it  had  been  removed,  and  as  a 
result  of  this  removal,  decedent  no  doubt  was  misled  as 
to  the  real  conditions.  It  is  contended  that  it  was  not 
the  duty  of  the  contractor  to  follow  the  employees  of  a 
^subcontractor  around  in  the  prosecution  of  their  work 
and  give  notice  of  every  transitory  peril.  As  a  general 
proposition  of  law  this  is  true,  but  we  are  not  prepared 
to  say  that  the  negligence  complained  of  comes  within 
the  rule  of  our  cases  relating  to  transitory  dangers.  It 
was  the  duty  of  the  contractor  to  provide  a  reasonable 
safe  place  to  work,  not  only  for  Ms  own  employees,  but 
for  the  employees  of  a  subcontractor,  who  were  engaged 
in  the  general  prosecution  of  the  work.  There  may  be, 
and  no  doubt  there  are,  cases  in  which  a  general  con- 
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tractor  is  not  required  to  exercise  the  same  degree  of 
care  for  the  protection  of  the  employees  ot  a  subcon- 
tractor as  for  his  own,  but  no  such  question  arises  in 
the  case  at  bar.  The  guard  rail  would  in  all  probability 
have  prevented  the  accident,  and  whether  appellant  was 
n^ligent  in  removing  it  without  notice  to  those  em- 
ployees whose  duties  required  them  to  work  at  that 
particular  place,  was  under  all  the  circumstances  a 
question  of  fact  for  the  jury.  The  unglazed  sash  frames 
covered  with  cheese-cloth  proved  to  be  a  veritable  death 
trap  and  we  cannot  e8cai>e  the  conviction  that  it  was 
the  duty  of  the  contractor  to  properly  guard  such  a 
dangerous  place  as  a  protection  to  workmen  necessarily 
engaged  in  the  performance  of  their  duties.  At  least 
this  was  a  question  for  the  jury  under  the  circum- 
stances. We  cannot  agree  that  tibe  decedent  assumed 
the  risk  as  an  incident  of  his  contract  of  employment, 
or  that  he  was  so  clearly  guilty  of  contributory  negli- 
gence as  to  require  that  the  court  should  so  declare  as 
a  matter  of  law.  The  negligence  of  the  defendant  as 
well  as  the  alleged  contributory  negligence  of  the  de- 
cedent were  questions  of  fact  for  the  jury.  We  find 
nothing  in  the  record  to  warrant  a  reversal. 
Judgment  affirmed. 
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Gibbons,  Appellant  v.  Gibbons. 

W%[U — Trusts  and  trustees — Active  trust — Children  and  grand- 
children. 

The  testator  devised  the  residue  of  his  estate  to  his  executors 
in  trust  to  pay  the  income  to  his  wife  for  life  and  at  her  death  in 
trust  to  pay  the  income  to  his  five  children,  share  and  share  alike, 
and  to  the  issue  of  any  deceased  child,  'provided,  however,  that 
upon  the  decease  of  either  of  my  said  children,  without  leaving 
lawful  issue  and  leaving  a  husband  or  wife  surviving,  then  my 
said  trustees  shall  pay  one-half  of  such  deceased  child's  share  of 
the  rents,  issues  and  profits  of  my  said  residuary  estate  unto  the 
surviving  husband  or  wife  for  and  during  all  the  term  of  his  or 
her  natural  life.  And  the  remaining  one-half  part  of  such  de- 
ceased child's  share  shall  go  to  and  be  divided  equally  among  my 
said  remaining  children  and  the  issue  of  my  deceased  child  or 
children  in  manner  aforesaid."  The  gift  of  income  to  husbands 
and  wives  was  revoked  by  codicil.  Held,  that  the  corpus  of  the 
estate  was  to  be  held  in  trust  imtil  the  death  of  the  last  surviving 
child,  and  that  the  grandchildren  had  no  standing  to  have  it 
divided  or  partitioned  until  such  event  happened. 

Argued  Jan.  5,  1912.  Appeal,  No.  210,  Jan.  T.,  1911, 
by  plaintiffs  from  decree  of  C.  P.  No.  1,  Phila.  Co., 
March  T.,  1910,  No.  1018,  dismissing  bill  in  equity  in 
case  of  Michael  J.  Gibbous  and  Olive  E.  Gibbons,  to  the 
use  of  Sebastian  A.  Rudolph  et  al.  v.  Charles  J.  Gibbons 
et  al.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Pottbb, 
Elkin,  Stewart  and  Moschziskbr,  JJ.    Affirmed. 

Bill  in  equity  for  partition.    Before  Kjnsby,  J. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court  and  in  Gibbons  v.  Connor,  220  Pa.  395.  • 

Error  assigned  was  decree  dismissing  the  bill. 

Clarence  E.  Kuemmerle,  with  him  William  D.  Neil- 
son,  for  appellant. — ^Upon  the  death  of  John  J.  Gib- 
bons, his  children  became  the  absolute  owners  in  fee 
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simple  of  an  andivided  fifth  interest  in  the  real  estate 
described  in  the  bill:  Drusadow  v.  Wilde,  63  Pa.  170; 
France's  Estate,  75  Pa.  220;  Cooper  v.  Pogue,  92  Pa. 
254;  Schuldt  v.  Herbine,  3  Pa.  Super.  Ct.,  65;  Engel's 
Estate,  180  Pa.  215;  Curry  v.  Patterson,  183  Pa.  238; 
Shower's  Estate,  211  Pa.  297. 

A  trust,  even  if  active,  which  has  no  lawful  purpose 
to  sustain  it,  must  fall  and  the  active  duties  of  the 
trustee  are  dispensed  with :  Tarnall's  App.,  70  Pa.  335 ; 
Ogden's  App.,  70  Pa.  501;  Bitter's  Estate,  190  Pa.  102; 
Stiles  V.  Easton  Nat.  Bank,  33  Pa.  Super.  Ct.  57;  Mar- 
shaU's  Est,  1  Pa.  D.  R.  313. 

The  testator  did  not  intend  that  his  residuary  estate 
should  be  held  in  trust  as  an  entirety  after  the  death  of 
any  of  his  children  leaving  issue:  Wilen's  App.,  105 
Pa.  121;  Aubert's  App.,  119  Pa.  48;  Du  Plaine's  Est., 
185  Pa.  332;  McCallum's  Est,  211  Pa.  205. 

Alfred  N.  Keim,  with  him  Carroll  R.  Williams,  for 
appellee. — The  question  attempted  to  be  raised  in  this 
case  is  res  adjudicata.  The  validity  of  the  trust  cre^ 
ated  by  the  will  of  Michael  Oibbons,  deceased,  was  af- 
firmatively established  by  the  decision  of  this  court 
in  Gibbons  v.  Connor,  220  Pa.  395. 

Opinion  by  Mb.  Justice  Elkin,  February  12,  1912 : 
In  Gibbons  v.  Connor,  220  Pa.  395,  this  court  held 
that  a  valid  active  trust  was  created  by  the  will  of 
Michael  Gibbons,  deceased,  and  that  the  intention  of 
the  testator  to  thus  protect  his  estate  for  the  benefit 
of  his  children  should  prevail.  The  opinion  in  that 
case  written  by  the  present  Chief  Justice  made  no  refer- 
ence to  grandchildren  for  the  very  good  reason  that  the 
rights  of  children  alone  were  involved  in  that  contro- 
versy. The  court  simply  passed  upon  the  question  then 
before  it  and  nothing  more.  It  is  now  earnestly  con- 
tended that  what  was  there  said  as  to  children  has  no 
application  as  to  grandchildren.     In  support  of  this 
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position  it  is  argued  that  the  ground  of  our  former  de- 
cision was  that  the  testator  intended  to  protect  the  es* 
tates  of  his  children  from  the  incid^its  of  curtesy  and 
dower,  which  would  have  resulted  from  a  vesting  of  the 
corpus  of  the  estate  in  his  children,  and  that  the  in- 
tention to  thus  guard  the  shares  of  grandchildren 
nowhere  appears.  The  answer  to  this  argum^it  is  that 
the  protection  of  the  estates  of  children  from  the  inci- 
dents of  curtesy  and  dower  was  not  the  only  reason  for 
declaring  the  trust  in  question  active  and  valid.  It  was 
a  potential  reason,  and  it  was  so  expressed,  but  it  was 
not  the  exclusive  ground  upon  which  the  decision 
rested.  The  corpus  of  the  estate  is  to  be  held  in  trust 
until  the  death  of  the  last  surviving  child  when  it  will 
be  distributed  to  the  persons  entitled  to  take  under  the 
will.  This  means  that  the  trust  estate  must  be  held  as 
an  entirety  to  the  end  of  the  trust  i>eriod  and  that  it 
cannot  be  divided  or  partitioned  at  the  instance  of  one 
or  more  ultimate  beneficiaries  before  the  trust  has 
terminated.  It  must  not  be  overlooked  that  we  are 
dealing  with  the  estate  of  the  testator,  who  had  tie 
right  to  choose  the  objects  of  his  bounty,  and  to  impose 
such  conditions  as  he  deemed  wise  or  expedient  to  pro- 
tect his  benefactions,  provided  always  that  the  condi- 
tions or  limitations  are  not  unlawful.  It  has  already 
been  determined  that  the  trust  created  by  the  will  of 
the  testator  in  the  present  case  was  a  valid  exercise  of 
testamentary  jmwer  not  only  as  a  protectwn  to  one 
child  but  to  each  of  the  five  children.  No  child  could 
do  what  is  now  undertaken  to  be  done  by  the  repre- 
sentative of  grandchildren.  It  is  difficult  to  see  how  a 
grandchild,  a  more  remote  object  of  the  testator's 
bounty,  should  have  higher  rights  than  his  children, 
who  are  the  immediate  beneficiaries.  In  all  such  cases 
the  intention  of  the  testator  must  necessarily  be  the 
guide  to  courts  in  the  interpretation  of  testamentary 
provisions,  and  this  intention  will  be  allowed  to  prevail 
so  long  as  the  purpose  to  be  served  is  a  lawful  one.    In 
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the  present  case  the  purpose  for  which  the  tmst  was 
created  is  lawful,  and  no  policy,  or  rule  qf  law,  has  been 
contravened  by  the  disposition  which  the  testator  made 
of  his  property.  The  trustee  has  active  duties  to  per- 
form and  the  time  has  not  yet  arrived  for  a  distribu- 
tion of  the  corpus  of  the  trust  estate.  The  beneficiaries 
are  entitled  to  receive,  and  will  receive,  their  respective 
portions  of  the  income  during  the  existence  of  the  trust, 
and  we  think  this  was  the  manifest  intention  of  the 
testator.  The  bill  for  partition  was  prematurely  filed 
and  was  properly  dismissed. 
Decree  affirmed  at  cost  of  appellant. 


Nixon's  Estate. 


Tnuts  and  trustees — Resignation  of  trustee — Accounting. 

1.  A  trustee  may  reliere  himself  ^m  the  liabilities  arising 
from  a  trust  relaticm  by  submitting  the  administration  of  the  trust 
to  the  jurisdiction  of  the  court 

2.  Where  an  elderly  trustee  has  acted  as  trustee  for  over  twenty 
yearSy  has  filed  an  account,  which  has  been  duly  audited,  and 
the  fund  awarded  to  his  two  co-trustees,  who  are  competent  per- 
sons, such  trustee  has  a  right  to  withdraw  from  the  trust,  and  his 
withdrawal  cannot  be  objected  to  by  certain  of  the  cestuis  que 
trustent  on  the  ground  that  the  withdrawing  trustee  is  the  presi- 
dent of  a  corporation  whose  stock  is  owned  largely  by  the  trust 
estate  and  by  the  trustee,  that  the  trustee  has  the  right  to  purchase 
the  stock  of  the  estate,  and  that  there  are  pending  for  the  consid- 
eration of  the  stockholders  propositions  eitiier  to  liquidate  the 
company  or  to  seQ  all  of  its  stock,  or  to  sell  most  of  its  property. 

Ai^ed  Jan.  15, 1912.  Appeal  No.  275,  Jan.  T.,  1911, 
by  William  H.  Nixon,  from  decree  of  O.  C.  Phila.  C5o., 
July  T.,  1889,  No.  127,  dismissing  petition  for  discharge 
of  tmstee  in  Estate  of  Martin  Nixon,  deceased.  Before 
Brown,  Mbstbbssat,  Pottbb,  Elkin  and  Mosohziskbb, 
J  J.   Beyersed. 
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Petition  for  discharge  as  trustee. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  the  decree  dismissing  the  peti- 
tion. 

Theodore  F.  Jenkins,  for  appellant. — Every  trustee 
may  relieve  himself  from  the  liabilities  of  the  office  by 
submitting  the  administration  of  the  trusts  to  the  juris- 
diction of  the  court:  Gardiner  v.  Downes,  22  Beav.  395; 
Farshaw  v.  Higginson,  20  Beav.  485;  Greble's  Estate, 
9  Pa.  D.  R.  89;  Malone's  Estate,  9  Pa.  D.  R.  115;  Mor- 
row's Estate,  15  W.  N.  C.  240;  Gartside  v.  Gartside, 
113  Mo.  348;  Nathan's  Estate,  191  Pa.  404. 

E.  B.  Martin,  of  McCully  d  Hawkes,  for  appellees, 
cited :  Union  Banking  Co.'s  Assigned  Estate,  12  Phila. 
214;  Longstreth's  Estate,  12  Phila.  86;  Myers  v.  Love- 
land,  10  Kulp  457;  Wimmer's  App.,  1  Whart.  (Pa.) 
96;  Jones  v.  Stockett,  2  Bland  (Md.)  409;  Han- 
son V.  Worthington,  12  Md.  418 ;  Tilden  v.  Fiske,  4  Dem. 
Surr  (N.  Y.)  357. 

Opinion  by  Mb.  Justice  Elkin,  February  12,  1912: 
By  his  will  executed  February  14,  A.  d.  1880,  Martin 
Nixon,  now  deceased,  appointed  William  H.  Nixon,  ap- 
pellant here,  one  of  his  three  executors.  The  testator 
died  in  1888  and  his  estate  was  duly  administered.  The 
account  of  the  executors  filed  in  1889  was  confirpaed  ab- 
solutely and  the  balance  shown  to  be  in  their  hands 
was  awarded  to  them  as  trustees  under  the  will.  From 
that  time  to  the  present  the  trust  estate  has  been  con- 
trolled and  managed  either  by  the  original  trustees  or 
by  their  successors  duly  appointed.  Appellant  has 
served  continuously  in  the  trust  relation  from  the  time 
the  estate  was  awarded  to  the  trustees  until  the  present 
In  1911  the  trustees  filed  their  account  with  notice  to 
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the  parties  in  interest  that  upon  its  confirmation  appel- 
lant would  apply  for  his  discharge  as  trustee.  The 
account  was  audited  and  the  balance  awarded  to  the 
two  co-trustees  of  appellant  to  hold  under  the  trusts  of 
the  will.  In  accordance  with  his  notice  of  withdrawal 
appellant  then  filed  his  petition  asking  for  a  discharge. 
The  co-trustees  and  all  of  the  parties  in  interest  except 
the  two  appellees^  by  consents  in  writing,  filed  of 
record,  agreed  to  the  discharge.  Appellees  object  to  the 
discharge  on  the  ground  that  the  business  of  the  tes- 
tator^s  paper  company  has  reached  a  critical  period  in 
that  there  are  three  propositions  pending  concerning  it; 
one  to  liquidate,  another  to  sell  most  of  the  property, 
still  another  to  sell  all  the  stock ;  and  that  appellant  is 
president  of  the  company,  executor  and  trustee  of  the 
estate,  private  owner  of  stock,  and  trustee  of  stock 
belonging  to  the  estate,  which  he  has  the  privilege  of 
voting  and  buying,  but  which  he  does  not  yet  own. 
For  these  reasons  it  is  earnestly  contended  he  should 
not  be  discharged.  The  learned  court  below  took  this 
view  of  the  situation  and  in  refusing  to  discharge  him, 
entered  the  following  decree:  "The  petition  is  dis- 
missed, with  leave  to  the  petitioner  to  renew  his  appli- 
cation when  the  present  negotiations  have  been  con- 
cluded, or,  if  they  fail,  within  a  reabonable  time."  The 
reason  given  for  refusing  to  discharge  the  trustee  was 
that  the  proper  time  had  not  arrived  for  him  to  retire. 
We  cannot  accept  this  view  of  the  situation.  Almost 
every  objection  made  to  his  discharge  is  a  reason  why 
he  should  be  discharged.  If  appellees  were  in  court 
asking  for  his  removal  upon  the  gi-ounds  now  insisted 
upon  as  reasons  for  preventing  his  discharge  they 
would  in  all  probability  prevail.  His  duties  as  a  trus- 
tee and  his  interests  as  an  individual  may  be  at  vari- 
ance, indeed  this  is  the  inference  to  be  drawn  from  the 
facts  averred  in  the  supplemental  answer,  and  if  so,  it 
would  seem  to  be  to  the  common  interest  of  all  parties 
to  have  the  trust  relation  terminated.    The  remaining 
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trustees  can  then  act  solely  and  alone  for  the  best  in- 
terests of  the  trust  estate  without  any  complication  in 
the  performance  of  their  duties  by  reason  of  being 
affiliated  in  its  management  with  one  having  an  ad- 
verse interest.  But  aside  from  all  such  considerations, 
appellant  is  clearly  within  his  legal  rights  in  asking 
for  a  discharge,  and  no  sufficient  reason  has  been  given 
to  warrant  a  refusal  of  his  request.  The  general  nile 
is  that  a  trustee  may  relieve  himself  from  the  liabili- 
ties arising  from  a  trust  relation  by  submitting  the 
administration  of  the  trust  to  the  jurisdiction  of  the 
court.  In  our  State  the  right  of  a  trustee  to  be  dis- 
charged is  recognized  by  statutes  which  provide  the 
method  of  procedure.  Appellant  has  complied  with 
the  statutory  requirements  and  has  done  everything 
that  the  law  requires  to  be  done  antecedently  to  the 
asking  of  a  discharge.  There  may  be,  and  no  doubt 
there  are,  cases  in  which  a  court  would  be  justified  in 
refusing  a  discharge,  as  where  there  has  not  been  an 
accounting,  or  where  the  trustee  on  account  of  benefits 
accruing  to  himself  had  undertaken  to  do  certain 
things,  or  for  other  sufficient  reasons,  the  time  had  not 
arrived  for  the  termination  of  the  trust  relation.  But 
we  see  nothing  of  this  character  in  the  present  case. 

There  is  nothing  in  this  record  to  indicate  that  the 
remaining  trustees  are  not  fully  competent  to  manage 
the  trust  estate,  or  that  they  are  unwilling  to  do  so. 
The  trust  estate  will  be  as  safe  in  their  hands  as  it  was 
in  the  hands  of  those  who  preceded  them  in  its  manage- 
ment. The  argument  that  the  cestuis  que  trustent  will 
lose  some  advantage  if  the  trustee  be  di8charge<l  is 
without  merit.  The  discharge  will  in  no  way  aflfect 
other  proceedings  said  to  be  i)ending  in  which  the  at- 
tempt is  being  made  to  inquire  into  former  adjudica- 
tions relating  to  the  trust  estate.  Whatever  legal 
rights  the  parties  have  in  those  proceedings  may  be 
asserted  without  reference  to  what  is  done  in  the  case 
at  bar.    Upon  the  record  here  presented  appellant  is 
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entitled  to  his  discharge  as  trustee  and  this  is  all  we 
decide* 

Decree  reversed,  petition  reinstated,  and  record  re- 
mitted for  the  purpose  of  having  a  decree  entered  in 
accordance  with  the  views  herein  expressed.  Ckwts  of 
this  appeal  to  be  paid  by  appellees. 


Henessej,  Appellant  v.  Wabash  Mills  Company. 

Neglifftnce — Maaier  and  servant — Night  watchman — Unguard- 
ed hatchway — Safe  place  to  work. 

In  an  action  by  a  night  watchman  against  his  employer  to  re- 
cover damages  for  personal  injuries  resulting  from  falling  down  an 
imguarded  hatch¥ra7  at  night,  the  case  is  for  the  jury,  where  the 
evidence  shows  that  plaintiff  was  injured  on  the  second  night  of 
his  employment;  tliat  the  place  where  the  accident  occurred  was 
in  daikness,  except  for  the  light  from  a  lantern  on  plaintiffs  arm; 
that  the  view  of  the  open  hatchway  was  obstructed  by  bundles  of 
goods,  and  that  according  to  plaintifiTs  own  evidence,  although 
contradicted,  his  attention  had  not  been  called  to  the  hatchway  in 
question  when  he  had  been  taken  through  the  building  at  the  be- 
ginning of  his  employment. 

Argued  Jan.  15,  1912.  Appeal,  No.  182,  Jan.  T., 
1911,  by  plaintiflf  from  order  of  C.  P.  No.  3,  Phila.  Co., 
Dec.  T.,  1907,  No.  3713,  refusing  to  take  oflf  non-suit  in 
case  of  James  Hennessey  v.  Wabash  Mills  Company. 
Before  Brown,  Mbstbbzat,  Pottbb,  Elkin  and  Mosch- 
ziSKEB,  J  J.    Beversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Davis,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme 
Court 

Error  assigned  was  refusal  to  take  off  non-suit 
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G.  Von  Phul  Jones,  for  appellant. — A  master  is 
bound  to  use  ordinary  care  to  protect  his  servants  from 
dangers  which  may  be  reasonably  anticipated  from 
open  and  unguarded  hatchways  or  chutes:  Johnson  v. 
Bruner,  61  Pa.  58;  Perry  v.  Rapid  Transit  Co.,  232  Pa. 
403;  Gilbert  v.  Elk  Tanning  Co.,  221  Pa.  176;  Clegg  v. 
Seaboard  Steel  Casting  Co.,  34  Pa.  Super.  Ct.  63; 
Smith  V.  Oil  City  Tube  Co.,  183  Pa.  485. 

The  duty  of  maintaining  a  safe  place  for  plaintiff  to 
work  was  an  absolute  obligation  from  which  only  per- 
formance would  relieve  the  defendant,  and  the  fact  that 
the  accident  might  have  been  caused  by  the  negligence 
of  a  fellow  servant  is  no  defense :  Gilbert  v.  Elk  Tan- 
ning Co.,  221  Pa.  176;  Toward  v.  Meadow  Lands  Coal 
Co.,  229  Pa.  553. 

By  the  Factory  Act  of  May  2,  1905,  P.  L.  352,  a 
statutory  duty  was  imposed  on  defendant  to  keep  this 
opening  "enclosed,  secured  or  guarded:"  Wood  v. 
Philadelphia,  46  Pa.  Super.  Ct.  573 ;  Jones  v.  American 
Caramel  Co.,  225  Pa.  644;  Bollinger  v.  Crystal  Sand 
Co.,  232  Pa.  636. 

F.  B.  Bracken  of  Loughlin  d  Bracken,  for  appellee. — 
There  was  no  evidence  of  negligence:  Pawling  v.  Hos- 
kins,  132  Pa.  617;  Clough  v.  Hoffman,  132  Pa.  626; 
Kupp  V.  Rummel,  199  Pa.  90;  B.  &  O.  R.  R.  Co.  v. 
Brown,  146  Fed.  Repr.  24 ;  Hoffman  v.  Clough,  124  Pa. 
505. 

Opinion  by  Mb.  Justice  Elkin,  February  12,  1912 : 
This  is  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  the 
negligence  of  the  defendant  company.  The  negligence 
charged  is  that  defendant  maintained  dangerous  hatch- 
ways, used  for  the  purpose  of  raising  and  lowering 
merchandise,  and  had  permitted  one  of  these  hatch- 
ways on  an  upper  floor  to  be  left  unguarded,  unpro- 
tected and  uncovered,  as  a  result  of  which  failure  to 
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properly  guard,  appellant  in  discharge  of  his  duties 
as  a  night  watchman  and  without  notice  of  the  dan- 
gerous situation,  fell  through  the  open  hatchway  to 
the  floor  below  and  sustained  the  injuries  about  which 
complaint  is  here  made.  In  other  words,  appellant  con- 
tends that  he  was  not  provided  a  reasonably  safe  place 
to  work.  At  the  conclusion  of  the  testimony  produced 
by  the  plaintiff  tending  to  show  negligence,  defendant 
moved  for  a  non-suit,  which  was  granted  by  the  learned 
trial  judge  on  the  ground  that  the  evidence  was  not 
sufficient  to  charge  the  defendant  with  negligence  within 
the  meaning  of  the  law.  Prom  the  judgment  so  en- 
tered this  appeal  was  taken.  Appellee  relies  on  Pawl- 
ing V.  Hoskins,  132  Pa.  617;  Clough  v.  Hoflfman,  132 
Pa.  626;  Kupp  v.  Bummel,  199  Pa.  90,  and  other  cases 
and  principles  of  like  character  to  sustain  the  judg- 
ment of  non-suit.  Appellant  contends  that  it  was  the 
duty  of  the  appellee  company  to  use  ordinary  care  to 
protect  its  servants  from  dangers  which  should  have 
been  reasonably  anticipated  from  open  and  unguarded 
hatchways,  and  that  under  the  facts  of  the  present  case 
it  was  for  the  jury  to  say  whether  there  had  been  a 
failure  to  perform  this  duty.  To  sustain  this  conten- 
tion, Johnson  v.  Bruner,  61  Pa.  58;  Bennett  v.  Plate 
Glass  Co.,  158  Pa.  120;  Smith  v.  Oil  City  Tube  Co., 
183  Pa.  485;  Gilbert  v.  Elk  Tanning  Co.^  221  Pa.  176 
and  Ferry  v.  Eapid  Transit  Co.,  232  Pa.  403,  are  cited. 
The  principle  underlying  each  class  of  cases  is  sound 
but  its  application  depends  upon  the  facts.  If  appel- 
lant had  been  familiar  with  the  premises  and  had 
known  of  the  location  of  the  hatchway,  his  right  to  re- 
cover to  say  the  least  would  be  very  doubtful,  but  his 
own  testimony  is  positive  that  he  had  no  knowledge  of 
a  hatchway  in  the  floor  at  the  place  where  the  acci- 
dent occurred,  and  that  he  had  not  seen  it  during  the 
short  time  he  was  employed  as  night  watchman.  The 
accident  occurred  in  the  night  time  of  the  second  day 
of  his  employment  and  a  view  of  the  hatchway  was  to 
Vol.  CCXXXV--3 
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some  extent  obstructed  by  bundles  of  cotton  and  other 
materials  piled  near  it.  The  place  was  in  darkness,  the 
only  light  furnished  being  that  of  a  lantern  carried  on 
the  arm  of  appellant.  Under  such  circumstances 
nothing  could  have  been  more  dangerous  than  an  open 
unguarded  hatchway  in  the  floor  over  which  the  watch- 
man in  the  performance  of  his  duties  had  to  walk  sev- 
eral times  each  night  in  total  darkness  except  as  his 
footsteps  might  be  guided  by  the  light  of  his  lantern. 
It  is  argued  for  appellee  that  the  testimouy  of  the  wit- 
ness, Brooke  Carl,  shows  appellant  to  have  been  fa- 
miliar with  the  location  of  the  hatchway  in  question,  it 
having  been  pointed  out  to  him  the  day  before  when 
he  was  taken  through  the  building  for  the  purpose  of 
being  familiarized  with  his  duties.  Appellant  posi- 
tively denies  that  he  saw  the  hatchway  at  that  time,  or 
that  it  was  pointed  out  to  him  by  Carl,  and  the  testi- 
mony of  Carl  leaves  the  question  in  doubt.  But  even 
if  there  was  a  variance  in  the  testimony  of  these  two 
witnesses  as  to  the  fact  in  dispute,  it  would  still  be  a 
question  for  the  jury.  We  cannot  agree  that  this  is  a 
case  where  the  employer  is  relieved  from  liability  be- 
cause a  workman  employed  in  other  duties  during  the 
day  left  the  hatchway  open.  If  the  testimony  of  ap- 
pellant is  believed,  and  his  credibility  is  for  the  jury, 
he  did  not  know  that  there  was  a  hatchway  on  that 
floor,  and  had  no  notice  of  this  hidden  danger  to  put 
him  on  inquiry.  We  are  all  of  opinion  that  this  case 
was  for  the  jury. 

Judgment  reversed  and   a   venire  facias   de   novo 
awarded. 
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Criminal  law — Compounding  of  felony — Act  of  March  SI,  1860, 
P.  L.  SS^^Bond— Duress. 

1.  In  an  action  upon  a  bond  where  the  defense  is  that  the  bond 
was  signed  by  the  surety  to  prevent  her  son-in-law  from  being 
prosecuted  for  forgery,  the  burden  is  upon  the  defendant  to  show 
that  the  plaintiff  conunitted  the  offense  of  compounding  a  felony. 
In  such  a  case  the  essential  ingredients  of  the  crime  set  up  as  a 
defense  to  the  bond,  are  (1)  that  a  forgery  was  committed,  (2) 
that  the  obligee  in  the  bond  had  knowledge  of  the  actual  com- 
mission of  the  offense  at  the  time  he  took  the  bond,  and  (3)  that 
in  consideration  of  being  given  the  bond  to  secure  its  indebted- 
ness he  agreed  '^  compound  or  conceal  the  crime." 

2.  Under  the  Act  of  March  31,  1860,  P.  L.  382,  it  is  "a  knowl- 
edge of  the  actual  conmiission  of  any  forgery,"  and  not  a  knowl- 
edge of  the  party  who  committed  the  forgery,  that  is  the  essential 
element  of  the  offense. 

3.  Where  compounding  of  felony  is  set  up  as  a  defense  in  an 
action  on  a  bond,  it  is  only  necessary  for  the  defendant  to  estab- 
lish the  commission  of  the  offense  by  a  preponderance  of  testimony. 
In  such  a  case  a  threat  to  prosecute  the  principal  in  the  bond  is 
in  itself  evidence  for  the  jury  of  the  plaintiff's  knowledge  that  the 
principal  had  committed  the  forgery  charged. 

Contracts — Duress — Invalidity  of  contract. 

4.  A  contract  obtained  by  duress  or  acts  of  coercion  or  intimi- 
dation may  be  invalidated.  Under  such  circumstances  the  party 
coerced  is  not  exercising  his  free  will,  but  executing  the  will  of 
the  party  who  subjects  him  to  the  coercion,  and,  therefore,  the  in- 
strument bearing  his  signature  is  not  the  contract  of  the  party 
against  whom  it  is  sought  to  be  enforced.  The  test  is  not  so  much 
the  means  by  which  the  party  was  compelled  to  execute  the  con- 
tract as  it  is  the  state  of  mind  induced  by  the  means  employed, — 
the  fear  which  made  it  impossible  for  him  to  exercise  his  own  free 
win. 

5.  The  threat  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonable  and  adequate  cause  to 
control  the  will  of  the  threatened  person,  and  must  have  that  ef- 
feet,  and  the  act  sought  to  be  avoided  must  be  performed  by  such 
person  while  in  such  condition. 

6.  A  threat  of  lawful  imprisonment  is  not  duress,  unless  it  is 
made  for  an  unlawful  purpose,  such  for  instance,  as  compelling 
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the  satisfaction  of  a  debt  by  payment  in  money,  or  l^  the  execu- 
tion of  an  obligation  to  secure  it. 

7.  The  defense  of  duress  is  open  only  to  the  party  upon  whom  it 
is  imposed,  and  a  third  party  who  has  become  surety  for  the  pay- 
ment of  the  claim  cannot  avail  himself  of  the  plea  unless  he  signed 
the  obligation  without  knowledge  of  the  duress;  but  there  are 
certain  exceptions  to  the  rule,  among  which  is  the  case  of  a 
mother-in-law  becoming  surety  for  a  son-in-law,  where  the  latter 
is  living  amicably  with  his  wife,  and  the  two  families  are  on  the 
usual  terms  of  intimacy  and  friendship. 

8.  In  such  a  case  it  is  for  the  jury  to  determine  whe.ther  the 
bond  given  by  the  mother-in-law  was  her  voluntary  act,  or  was 
executed  under  threats  of  prosecution  of  her  son-in-law  which 
deprived  her  of  the  exercise  of  her  free  will. 

9.  If  the  threats  were  made,  although  not  in  her  presence^  but 
with  the  intention  that  they  should  be  communicated  by  others  to 
her,  for  the  purpose  of  coercing  her  in  signing  the  bonds,  it  is  com- 
petent to  show  the  threats,  that  they  were  commimicated  to  her, 
and  what,  if  any,  effect  they  had  in  inducing  her  to  sign  the  bond. 

Argued  March  23,  1911.  Appeal,  No.  61,  Jan.  T., 
1911,  by  defendant  from  judgment  of  C.  P.  No.  5,  Phila. 
Co.,  June  T.,  1906,  No.  5361,  on  verdict  for  plaintiflf  in 
case  of  Nathaniel  L.  Fountain  v.  Margaret  A.  Bigham. 
Before  Brown,  Mbstbbzat,  Rottbe,  Elkin  and 
Stewart,  JJ.    Reversed. 

Assumpsit  on  a  bond.    Before  Martin,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial,  plaintiff  was  asked  this  question: 

"Q.  Was  it  because  you  got  the  bond  for  security  for 
your  money  that  you  did  not  prosecute  him  for 
forgery?" 

Objected  to. 

Objection  sustained. 

Exception.  [1] 

"Q.  In  your  negotiations  with  A.  J.  Dunn  prior  to 
the  signing  of  this  bond  did  you  agree  with  him  that  if 
a  bond  were  given  as  security  for  the  payment  of  your 
money  that  you  would  drop  the  false  pretense  charge 
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you  tlien  had  against  him  and  would  not  bring  against 
him  a  charge  of  forgery  which  you  then  and  there  did?'' 

Objected  to. 

Objection  sustained. 

Exception.  [2] 

Defendant  made  this  offer: 

^^Mr.  Owens:  We  will  show  that  this  conversation 
was  communicated  with  Mrs.  Bigham.  I  offer  this 
testimony  for  the  purpose  of  showing  that  these  threats 
communicated  to  this  witness  were  part  of  a  system  of 
threats  and  coercion  brought  to  bear  upon  different 
members  of  the  families  of  both  defendants  for  the  pur- 
pose of  inducing  the  signing  of  this  bond.  These 
threats  were  all  communicated  to  the  parties  who  made 
the  bond. 

"The  Court:  Were  these  communications  made  by 
the  plaintiff? 

"Mr.  Owens:  Not  direct  but  the  parties  to  whom 
they  were  made  communicated  them  directly.'' 

Objected  to. 

Objection  sustained. 

Exception.  [3] 

"Mr.  Owens :  I  further  offer  to  prove  by  this  witness 
that  the  threats  made  against  A.  J.  Dunn  by  Fountain 
were  communicated  to  her  and  were  the  inducing  cause 
of  her  signing  this  bond,  and  was  the  only  considera- 
tion therefor. 

"Mr.  Laws :  I  object  for  the  reason  that  it  is  incom- 
petenty  irrelevant  and  not  evidence  in  this  case." 

Objection  sustained. 

Exception.  [4] 

The  Court  charged  in  part  as  follows : 

"Therefore  if  there  was  forgery  committed  by  Dubb, 
and  Mr.  Fountain  knew  that  forgery  had  been  com- 
mitted, and  had  evidence  to  prove  it,  but  in  considera- 
tion of  this  bond  being  given  refrained  from  prosecu- 
ting Dunn  for  forgery,  then  the  bond  is  void,  and  your 
verdict  should  be  for  defendant. 
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^'Does  the  evidence  satisfy  you  that  he  was  in  pos- 
session of  evidence  to  pi'ove  such  a  case?  Put  your- 
self in  his  position.  He  finds  a  check  drawn  to  his 
order^  endorsed  with  his  name  not  written  by  him; 
underneath  this  is  the  name  ^^A.  J.  Dunn"  and  the 
check  bears  evidence  of  having  passed  through  Dunn's 
bank  account.  In  the  Criminal  Court,  a  defendant 
cannot  be  comjielled  to  testify  against  himself,  and  if 
Dunn  was  called  to  the  stand  to  explain  how  Foun- 
tain's signature  was  placed  on  the  back  of  the  check 
he  could  decline  to  incriminate  himself.  How  could 
Fountain  establish  a  case  of  forgery?  His  name  ap- 
pears on  the  check ;  he  swore  he  did  not  sign  it.  Below 
is  the  name  of  Dunn  who  received  the  money.  If  that 
should  be  held  to  establish  a  prima  facie  case  sufficient 
to  call  upon  Dunn  to  defend,  if  he  denied  that  he 
signed  the  name  of  Fountain  on  the  check  that  would 
probably  end  further  inquiry  from  him,  and  if  ac- 
quitted suit  might  follow  claiming  damages  from  Foun- 
tain for  false  arrest.  It  is  not  enough  that  it  now,  for 
the  first  time,  has  been  learned  by  Fountain  that  Dunn 
caused  some  one  to  sign  the  name  of  Fountain,  and 
that  his  conduct  may  have  subjected  him  to  a  charge  of 
forgery.  If  you  are  satisfied  that  the  only  crime  of 
which  Mr.  Fountain  was  aware  when  the  bond  was 
executed  was  that  of  false  pretense,  he  had  a  right  to 
accept  the  bond  and  agree  to  the  settlement  of  the  case." 

"Mr.  Fountain  seems  to  have  left  the  matter  in  the 
hands  of  his  lawyer,  and  testified  that  he  was  willing 
to  do  anything  the  law  would  allow  him  to  do.  Mr. 
Dunn  swore  that  it  was  the  distinct  understanding 
that  all  the  charges  were  to  be  withdrawn.  Mr.  Bley, 
who  acted  for  Mr.  Fountain,  denied  all  knowledge  of 
such  a  stipulation,  and  testified  that  all  they  under- 
took to  do  if  the  bond  was  signed,  was  when  the  case 
came  up  for  trial  to  state  in  Court  that  Fountain  had 
received  the  bond  and  endeavor  if  possible  to  have 
Dunn  acquitted.    Does  the  subsequent  conduct  of  the 
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parties  support  the  evidence  of  Dunn,  that  the  crimi- 
nal proceedings  were  to  be  withdrawn?  Dunn  paid  in- 
terest on  this  bond  several  times.  The  case  was  on  the 
list  for  trial  several  times,  at  none  of  which  does  it  ap- 
pear that  demand  was  made  that  it  should  be  sub- 
mitted ;  and  finally  it  was  tried  and  resulted  in  the  ac- 
quittal of  Dunn.  You  have  heard  the  testimony  re- 
lating to  these  defenses;  that  there  were  threats  made 
to  Mrs.  Bigham  calculated  to  operate  upon  the  mind 
of  a  person  of  ordinary  firmness  and  inspire  her  with 
great  fear,  and  to  avoid  the  disgrace  she  was  induced 
to  do  that  which  she  would  not  otherwise  have  done — 
sign  the  bond;  that  the  bond  was  given  as  part  of  an 
agreement  to  suppress  the  crime  of  forgery;  and  that 
there  was  a  failure  of  the  consideration  for  the  bond  by 
reason  of  the  fact  that  the  criminal  prosecution  which 
had  been  commenced  was  not  withdrawn,  but  allowed 
to  proceed  to  trial." 
Plaintiff  presented  these  points : 
"1.  There  is  no  sufficient  evidence  in  this  case  to  set 
aside  the  judgment  as  to  Margaret  A.  Bigham  upon  the 
ground  that  she  was  induced  by  threats,  coercion  or 
intimidation  to  sign  the  bond  upon  which  the  judg- 
ment was  entered." 

Answer:  "So  much  of  the  point  is  affirmed.     The 
balance  is  refused."     [18] 

"2.  Margaret  A.  Bigham  cannot  set  aside  the  judg- 
ment entered  in  this  case  upon  the  ground  that  Al- 
phonsus  J.  Dunn  was  induced  to  sign  the  bond  by 
threats,  coercion  or  intimidation,  because  under  the 
evidence  ^he  had  knowledge  of  the  alleged  threats,  co- 
ercion or  intimidation  before  she  signed  the  bond." 
Answer:  "That  I  affirm."  [19] 

Verdict  and  judgment  for  plaintiff  for  f2,500.    De- 
fendant appealed. 

Errors  assigned  amongst  others  were  (1,  4)  rulings 
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on  evidence  quoting  the  bill  of  exceptions;  (16,  18,  19) 
above  instructions  quoting  them. 

Bernard  F.  Owens,  with  him  Joseph  Levy,  for  appel- 
lant.— The  courts  have  uniformly  held  that  all  bonds, 
contracts  and  agreements,  the  consideration  of  which 
is  the  stifling  of  a  charge  of  forgery,  are  void  and  unen- 
forceable in  law:  Natioaal  Bank  v.  Kirk,  90  Pa.  49; 
Bredin's  Appeal,  92  Pa.  241;  Riddle  v.  Hall,  99  Pa.  116; 
Filson  V.  Himes,  5  Pa.  452;  Pearce  v.  Wilson,  111  Pa. 
14;  Swope  v.  Ins.  Co.,  93  Pa.  251;  Conderman  v. 
Trenchard,  40  Howard  Prac.  (N.  Y.)  71. 

Fountain  used  a  criminal  prosecution  to  enforce  pay- 
ment of  a  civil  debt:  Fillman  v.  Ryon,  168  Pa.  484; 
Portner  v.  Kirschner,  169  Pa.  472 ;  Baker  v.  Morton,  79 
U.  S.  150. 

The  bond  was  executed  under  the  influence  of  threats 
and  coercion. 

F.  8.  Laws  of  Lewis,  Adler  d  Laws,  for  appellee. — 
The  evidence  as  to  threats  was  not  admissible :  Green- 
field's Estate,  14  Pa.  489 ;  East  Stroudsburg  Nat.  Bank 
V.  Seiple,  29  Pa.  C.  C.  R.  245;  Griffith  v.  Sitgreaves,  90 
Pa.  161;  Zebley  v.  Storey,  117  Pa.  478. 

Opinion  by  Mb.  Justice  Mbstrbzat,  February  19, 
1912: 

Nathaniel  L.  Fountain,  the  plaintiff,  and  A.  J.  Dunn, 
a  real  estate  broker,  were  jointly  interested  in  real 
estate  speculations  in  Philadelphia  in  1903  and  in  1904. 
To  raise  funds  to  carry  on  a  proposed  joint  enterprise, 
Fountain,  at  the  request  of  Dunn,  executed  a  mortgage 
on  his  real  estate,  dated  December  9,  1904,  with  the 
name  of  the  mortgagee  presumably  in  blank,  and  left 
it  with  Dunn  with  instructions  not  to  place  it  without 
notice  to  Fountain.  In  violation  of  these  instructions, 
Dunn,  without  Fountain's  knowledge  or  consent, 
placed  the  mortgage  and  received  a  check  for  the  pro- 
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ceeds,  amounting  to  11464.75,  drawn  to  Fountain's 
order.  The  check  was  endorsed  with  Fountain's  name, 
without  his  knowledge  or  consent.  Immediately  be- 
neath the  endorsement  of  his  name,  Dunn  wrote  his 
own  name  and  deposited  the  check  and  received  credit 
for  the  amount  in  his  bank  account.  Fountain  did  not 
know  that  the  mortgage  had  been  placed  until  notice 
in  the  foreclosure  proceedings  was  posted  on  his  prop- 
erty. Dunn  does  not  deny  that  he  still  owes  Fountain 
the  proceeds  of  the  check. 

About  May  1,  1906,  Dunn  was  arrested  on  two  in- 
formations made  by  Fountain  charging  him  with  ob- 
taining money  under  false  pretenses.  Dunn  was  held 
by  the  magistrate  for  trial  and  subsequently  the  grand 
jury  found  true  bills.  In  1909  the  cases  were  tried  and 
the  defendant  was  acquitted. 

Dunn,  being  indebted  to  Fountain  in  various  sums, 
including  the  amount  of  the  check,  gave  the  latter,  on 
September  10,  1906,  a  bond  with  warrant  of  attorney 
to  confess  judgment,  with  Mrs.  Mary  A.  Bigham,  his 
mother-in-law,  as  surety  conditioned  for  the  payment 
of  |2,500  in  one  day  after  date.  Judgment  was  entered 
on  the  bond  on  the  next  day.  After  two  instalments  of 
interest  had  been  paid  on  the  judgment  and  default  as 
to  the  third  instalment,  execution  was  issued.  Mrs. 
Bigham  presented  her  petition  to  the  court  below  and, 
for  the  reasons  therein  set  forth,  obtained  a  rule  to  stay 
the  writ,  open  the  judgment  and  let  her  into  a  defense. 
The  rule  was  made  absolute.  The  case  was  tried  on  the 
plea  of  non  assumpsit,  and  having  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  Mrs.  Bigham  took  this 
appeal.    Dunn  did  not  appeal. 

Mrs.  Bigham  alleges  that  the  bond  is  invalid  and 
not  enforceable  against  her  for  the  following  reasons: 
(a)  it  was  given  in  consideration  of  compounding  a 
forgery,  (b)  the  consideration  failed  because  part 
thereof  was  the  discontinuance  of  the  prosecutions  for 
false  pretenses  which  were  tried,  (c)  the  prosecutions 
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were  instituted  solely  for  the  collection  of  a  debt,  (d) 
the  bond  was  executed  under  the  influence  of  threats 
and  coercion,  (e)  and  part  of  the  consideration  was  an 
agreement  to  settle  the  prosecutions  for  false  pretenses 
without  leave  of  the  court. 

The  appellant  has  filed  nineteen  assignments  of  er- 
ror, but  as  said  by  Mr.  Justice  Strong  in  Fulton  v. 
Hood,  34  Pa.  365,  369,  "many  of  them  are  but  repeti- 
tions of  others,  clothed  in  a  dress  slightly  different,  but 
haying  the  same  body." 

If  the  consideration  of  the  bond  given  by  Dunn  and 
Mrs.  Bigham  was  the  compounding  of  a  forgery,  it  will 
be  conceded,  we  think,  that  there  can  be  no  recovery 
against  either  of  the  obligors.  The  tenth  section  of  the 
Act  of  March  31, 1860,  P.  L.  382,  1  Purd.  917,  provides, 
inter  alia,  as  follows :  "If  any  person  having  a  knowl- 
edge of  the  actual  commission  of  any  ♦  ♦  ♦  forgery  ♦  ♦  ♦ 
shall  take  money,  goods,  chattels,  lands  or  other  re- 
ward, or  promise  thereof,  to  compound  or  conceal,  or 
upon  agreement  to  compound  or  conceal,  the  crimes 
aforesaid,  every  person  so  offending  shall  be  guilty  of 
a  misdemeanor."  The  burden  of  showing  the  commis- 
sion of  the  o£fense  is,  in  the  present  case,  on  the  de- 
fendant who  sets  it  up  to  defeat  liability  on  the  bond. 
The  essential  ingredients  of  the  crime,  it  will  be  ob- 
served, are:  that  a  forgery  was  committed,  that  the 
obligee  in  the  bond  had  knowledge  of  the  actual  com- 
mission of  the  offense  at  the  time  he  took  the  bond,  and 
that  in  consideration  of  being  given  the  bond  to  secure 
his  indebtedness,  he  agreed  "to  compound  or  conceal 
the  crime."  The  forgery  alleged,  it  will  be  recalled, 
was  endorsing  Fountain's  name  on  the  check  made  pay- 
able to  him  for  the  proceeds  of  the  mortgage  which  he 
had  executed  and  left  with  Dunn  to  be  negotiated.  The 
forgery  was  clearly  proved  by  Fountain's  own  testi- 
mony and,  hence,  must  be  regarded  as  conclusively  es- 
tablished. It  is  likewise  settled,  if  the  evidence  is 
credible,  that  Fountain  knew  of  the  forgery  prior  to  the 
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execution  and  delivery  of  the  bond.  He  denies,  how- 
eyer,  that  he  knew  that  Dunn  had  committed  the  crime. 
But  the  act  of  assembly,  as  will  be  observed,  only  re- 
quires that  the  party  compounding  the  forgery  shall 
know  that  the  offense  has  been  actually  committed,  and 
that  the  obligation  was  taken  to  stifle  a  prosecution  of 
th^  guilty  party  whoever  he  may  be.  The  gist  of  the 
offense  is  the  agreement  not  to  prosecute  the  crime, 
known  by  the  injured  party  to  have  been  committed,  in 
consideration  of  his  receiving  the  obligation.  If,  for 
instance,  several  persons  had  been  suspected,  and  Foun- 
tain had  agreed  not  to  prosecute  the  real  culprit,  he 
would  have  been  guilty  of  the  statutory  offense.  It  is  "a 
knowledge  of  the  actual  commission  of  any  forgery," 
and  not  a  knowledge  of  the  party  who  committed  the 
forgery,  that  is  an  essential  element  of  the  offense.  This 
distinction  is  most  important  and  clearly  supported  by 
the  language  and  the  manifest  purpose  of  the  statute. 
If,  however,  it  be  conceded  that  the  burden  was  upon  the 
defendant  to  show  that  the  party  accepting  the  bond 
knew  that  Dunn  committed  the  forgery,  we  think  the 
burden  was  met  by  the  introduction  of  evidence  by  the 
defendant  which,  if  believed,  warranted  a  finding  that 
Fountain  knew  that  Dunn  was  the  guilty  party.  Cer- 
tainly no  higher  degree  of  proof  of  the  party  who  com- 
mitted the  forgery  should  be  required  than  the  degree 
of  proof  of  the  forgery  itself  where  it  is  denied,  and  we 
have  held  that  it  is  only  necessary  to  establish  the  com- 
mission of  the  offense  by  a  preponderance  of  testimony. 
In  Swope  V.  Jefferson  Fire  Insurance  Co.,  93  Pa.  251, 
where  guilt  of  the  felony  was  in  issue  we  said  (p.  254)  : 
"The  guilt  of  the  party  accused  and  an  agreement  not  to 
prosecute  are  essential  ingredients  in  the  compounding 
of  a  felony.  Though  the  proof  of  guilt  need  not  be  of 
that  conclusive  character  that  would  be  necessary  to 
convict,  there  should  be  at  least  such  preponderance  of 
evidence  as  will  justify  the  jury  in  finding  that  a  felony 
was  committed."    In  this  case,  the  uncontradicted  tes* 
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timony  shows  that  Fountain  knew  before  he  demanded 
the  bond  the  following  facts :  Fountain  and  Dunn  were 
jointly  interested  in  the  real  estate  speculations;  the 
former  left  with  Dunn  the  mortgage  to  be  negotiated 
when  the  money  was  needed  in  their  business;  without 
Fountain's  knowledge,  Dunn  negotiated  the  mortgage 
and  received  a  check  for  the  proceeds  made  payable  to 
Fountain's  order;  the  check  bore  Fountain's  forged  en- 
dorsement and  Dunn's  immediately  subsequent  endorse- 
ment which  was  genuine,  and  was  deposited  in  the  bank 
to  Dunn's  credit  These  facts  were  known  to  Fountain  at 
the  time  he  made  the  alleged  threat  that  if  a  bond  were 
not  given  as  security  for  the  payment  of  the  proceeds  of 
the  check  he  would  prosecute  Dunn  for  forgery.  The 
threat  to  prosecute  Dunn  was  in  itself  evidence  to  be 
submitted  to  the  jury  of  Fountain's  knowledge  that 
Dunn  had  committed  the  forgery.  The  court  should 
therefore  have  instructed  the  jury  that  the  defendant 
was  only  required  to  show  that  Dunn  committed  the 
forgery  by  such  preponderance  of  evidence  as  would 
warrant  the  jury  in  finding  the  fact. 

Swope  V.  Jefferson  Fire  Insurance  Co.,  93  Pa.  251, 
does  not,  as  contended,  sustain  the  plaintiff's  position. 
What  was  decided  in  the  case,  was,  as  correctly  appears 
by  the  syllabus,  that  to  avoid  a  contract  made  to  com- 
pound a  felony,  ^^it  must  be  shown  that  there  was  an 
agreement  not  to  prosecute,  and  it  must  appear  by  a 
preponderance  of  evidence  that  a  crime  was  actually 
committed."  In  the  case  at  bar,  it  is  conceded  by  all 
parties  that  a  forgery  was  committed  and,  hence,  must 
be  taken  as  established.  In  the  Swope  case,  that  was 
ai^  issue  and  this  court  held  that  the  commission  of  the 
otfense  had  not  been  proven,  saying  (p.  254) :  "If  all 
the  allegations  of  fact  embodied  in  the  offers  had  been 
proved,  they  were  not  sufficient  to  justify  the  jury  in 
finding  that  Albert  was  guilty  of  the  crime  laid  to  his 
charge/' 
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Tke  other  or  third  ingredient  of  the  crime  which  the 
defendant  must  prove  is  that  the  party  taking  the  obli- 
gation agreed  not  to  prosecute  the  person  guilty  of  the 
oflFense.  Each  party  introduced  evidence  which  would 
have  warranted  the  jury  in  sustaining  his  contention  on 
this  feature  of  the  case.  It  was  a  fact  to  be  determined, 
under  proper  instructions,  by  the  jury  from  the  evidence 
submitted. 

It  follows  from  what  has  been  said  that  we  must  sus- 
tain the  sixteenth  assignment  of  error. 

The  defendant  further  contends  that  there  was  a  fail- 
ure of  consideration  for  the  bond  because  as  part  of  the 
consideration  therefor  the  plaintiff  agreed  to  withdraw 
the  prosecutions  for  false  pretenses  then  pending  against 
Dunn  which  he  failed  to  do,  and  the  prosecutions  went 
to  trial.  The  plaintiff  denied  that  he  had  made  any 
such  agreement  and  the  court  submitted  the  question 
to  the  jury  with  the  result  that  the  finding  was  against 
the  defendant.  This  finding  also  concludes  the  de- 
fendant as  to  her  contention  that  there  was  an  agree- 
ment between  Fountain  and  Dunn  to  settle  the  false 
pretense  cases  without  leave  of  the  court. 

That  a  contract  obtained  by  duress  or  acts  of  coercion 
or  intimidation  may  be  invalidated  is  well  settled.  Un- 
der such  circumstances,  the  party  coerced  is  not  exercis- 
ing his  free  will  but  executing  the  will  of  the  party  who 
subjects  him  to  the  coercion,  and,  therefore,  the  instru- 
ment bearing  his  signature  is  not  the  contract  of  the 
party  against  whom  it  is  sought  to  be  enforced.  Such 
contracts  are  procured  by  duress  and  may  be  invali- 
dated. The  test  of  duress  is  not  so  much  the  means  by 
which  the  party  was  compelled  to  execute  the  contract 
as  it  is  the  state  of  mind  induced  by  the  means  em- 
ployed,— the  fear  which  made  it  impossible  for  him  to 
exercise  his  own  free  will :  Williamson-Halsell  Prazier 
Co.  V.  Ackerman  (Kan.)  20  L.  R.  A.  (N.  S.)  484.  The 
threat  must  be  of  such  a  nature  and  made  under  such 
eircnmstances  as  to  constitute  a  reasonable  and  ade- 
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quate  cause  to  control  the  will  of  the  threatened  person 
and  must  have  that  effect,  and  the  act  sought  to  be 
avoided  must  be  performed  by  such  person  while  in  such 
condition:  Wolff  v.  Bluhm,  (Wis.)  60  Am.  St.  Rep. 
115.  But  where  one  has  a  just  claim  against  another 
for  money  obtained  by  the  commission  of  a  crime,  it  is 
not  unlawful  for  the  creditor  to  threaten  to  prosecute 
if  the  claim  is  not  paid,  and  a  contract  cannot  be  avoid- 
ed which  the  debtor  enters  into  to  secure  payment  of  the 
claim,  unless  the  creditor  attempts  by  such  threat  to 
accomplish  an  unlawful  purpose.  In  other  words,  a 
threat  of  lawful  imprisonment  is  not  duress,  unless  it 
is  made  for  an  unlawful  purpose,  such  for  instance,  as 
compelling  the  satisfaction  of  a  debt  by  payment  in 
money  or  by  the  execution  of  an  obligation  to  secure  it. 
If  in  connection  with  the  threat  it  appears  that  the 
creditor  declared  he  would  prosecute  if  the  claim  was 
not  paid,  with  other  evidence  showing  that  his  intention 
was  to  use  the  criminal  process  to  collect  the  debt  or  to 
accomplish  any  unlawful  purpose,  a  jury  might  well  find 
that  such  was  the  purpose  of  the  creditor  in  making  the 
threat  and  that,  therefore,  it  was  duress.  In  delivering 
the  opinion  in  Baker  v.  Morton,  79  U.  S.  150,  Clifpobd, 
J.,  says  (p.  158) :  "Where  a  party  enters  into  a  con- 
tract for  fear  of  loss  of  life,  or  for  fear  of  loss  of  limb, 
or  fear  of  mayhem,  or  for  fear  of  imprisonment,  the  con- 
tract is  as  clearly  void  as  when  it  was  procured  by 
duress  of  impiisonment,  which  is  where  there  is  an  ar- 
rest for  an  improper  purpose  without  just  cause,  or 
where  there  is  an  arrest  for  a  just  cause  but  without 
lawful  authority,  or  for  a  just  cause  but  for  an  unlawful 
purpose,  and  the  rule  is  that  in  either  of  those  events 
the  party  arrested,  if  he  was  thereby  induced  to  enter 
into  a  contract,  may  avoid  it  as  one  procured  by  duress." 
This  doctrine  is  i*eiterated  in  Richardson  v.  Duncan,  3 
N.  H.  508.  It  is,  therefore,  immaterial  whether  Foun- 
tain, when  he  made  the  alleged  threat,  knew  or  did  not 
know  that  he  had  a  criminal  case  against  Dunn,  as  he 
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could  not  lawfully  compel  the  execution  of  the  bond  by 
threats  to  prosecute  made  for  such  a  purpose. 

In  this  case,  however,  Dunn  is  not  contesting  the 
validity  of  the  bond,  but  the  present  appeal  was  taken 
by  Mrs.  Bigham,  his  mother-in-law,  the  surety  on  the 
bond.  Can  she  avoid  the  obligation  on  the  ground  of 
duress  exercised  on  Dunn?  The  general  rule  undoubt- 
edly is  that  the  defense  of  duress  is  open  only  to  the 
I>arty  upon  whom  it  is  imposed,  and  that  a  third  party 
who  has  become  surety  for  the  payment  of  the  claim 
cannot  avail  himself  of  the  plea  unless  he  signed  the  ob- 
ligation without  knowledge  of  the  duress.  There  are 
certain  exceptions  to  the  rule  as  well  established  as  the 
rule  itself.  These  exceptions  include  husband  and  wife 
and  parent  and  child,  and  either  may  avoid  his  contract 
made  to  relieve  the  other  from  duress.  The  excep- 
tions have  been  extended  to  grandmother  and  grandson : 
Bradley  v.  Irish,  42  111.  App.  85;  aunt  and  nephew: 
Sharon  v.  Gager,  46  Conn.  189;  sister  and  brother: 
Schultz  V.  Catlin,  78  Wis.  611 ;  father-in-law  and  son-in- 
law  :  Snyder  v.  Willey,  33  Mich.  483 ;  Nebraska  Mutual 
Bond  Association  v.  Klee,  70  Neb.  383;  brother  and 
brother:  Davis  v.  Luster,  64  Mo.  43.  The  reason  for 
avoiding  a  contract  on  the  ground  of  duress,  as  appears 
above,  is  that  the  condition  of  mind  of  the  party  upon 
whom  the  duress  is  imposed  is  such  as  to  deprive  him 
of  the  exercise  of  his  free  will.  Whatever  influence  pro- 
duces such  a  condition  of  mind  will  invalidate  a  con- 
tract executed  while  the  influence  prevails.  The  rela- 
tions between  parent  and  child  and  husband  and  wife 
are  so  close  and  tender  that  the  law  recognizes  that 
threats  to  imprison  one  will  have  substantially  the  same 
effect  on  the  mind  of  the  other,  and  what  will  deprive 
the  one  of  the  free  exercise  of  his  will  or  judgment  will 
have  a  like  effect  on  the  other.  The  reason  of  the  rule 
will  extend  it  to  the  case  of  a  mother-in-law  and  son-in- 
law  where  the  latter  is  living  amicably  with  his  wife, 
and  the  two  families  are  on  the  usual  terms  of  intimacy 
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and  friendship.  In  holding  that  duress  to  a  child  will 
relieve  a  parent  from  his  obligation,  Mobton^  J.,  in 
Harris  y.  Carmodj,  (Mass.)  41  Am.  Bep.  188,  said  (p. 
190) :  ^^No  more  powerful  and  constraining  force  can 
be  brought  to  bear  upon  a  man,  to  overcome  his  will  and 
extort  from  him  an  obligation,  than  threats  of  great  in- 
jury to  his  child.  Both  upon  reason  and  upon  the 
weight  of  the  authorities  we  are  of  opinion  that  a  parent 
may  avoid  his  obligation  by  duress  to  his  child.^'  A 
mother's  affection  for  her  daughter  would  under  ordi- 
nary circumstances  compel  protection  against  grief  and 
sorrow  of  the  latter  by  affording  relief  to  the  son-in-law. 
The  daughter's  happiness  depends  upon  her  husband's 
happiness,  and  in  protecting  the  one  the  mother  assures 
the  other.  This  is  everyday  experience  and  the  law 
recognizes  the  fact.  In  Loud  v.  Hamilton,  (Tenn.)  45 
L.  R.  A.  400,  the  court  says  (p.  405) :  "We  are  inclined 
to  the  opinion  that  where  a  son-in-law  and  his  wife  are 
living  in  harmony,  and  there  is  nothing  to  show  any  es- 
trangement between  the  father-in-law  and  the  son-in- 
law,  the  latter  would  stand  in  the  same  relation,  so  far 
as  concerns  the  present  question  as  would  the  daughter 
herself.  It  is  without  doubt  true  that  the  danger  to 
the  son-in-law,  and  the  consequent  grief  and  terror  of 
the  daughter,  would  act  upon  the  father's  heart  with 
substantially  the  same  force  as  if  the  daughter  herself 
were  in  danger,  or,  at  least,  nearly  so." 

We  think  the  learned  court  below  should  have  sub- 
mitted to  the  jury  with  proper  instructions  whether, 
owing  to  the  relationship  of  the  parties  and  the  circum- 
stances disclosed  by  the  testimony,  the  bond  was  Mrs. 
Bigham's  voluntary  act,  or  was  executed  under  threats 
of  prosecution  of  her  son-in-law  which  deprived  her  of 
the  exercise  of  her  free  will.  The  eighteenth  and  nine- 
teenth assignments  are  sustained. 

The  testimony,  the  exclusion  of  which  is  the  subject 
of  the  third  and  fourth  assignments,  should  have  been 
admitted.    It  tended  to  show,  as  disclosed  by  the  offers, 
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that  the  threats  "were  part  of  a  system  of  threats  and 
coercion  brought  to  bear  upon  different  members  of  the 
families  of  both  defendants  for  the  purpose  of  inducing 
the  signing  of  the  bond"  and  "were  communicated  to  her 
(Mrs.  Bigham)  and  were  the  inducing  cause  of  her 
signing  this  bond,  and  was  the  only  consideration  there- 
for." If  threats  were  made  for  the  purpose  stated,  al- 
though not  in  her  presence  but  with  the  intention  that 
they  should  be  communicated  by  others  to  Mrs.  Bigham 
for  the  purpose  of  coercing  her  into  signing  the  bond,  it 
was  competent  to  show  the  threats,  that  they  were  com- 
municated to  her,  and  what,  if  any,  effect  they  had  in 
inducing  her  to  sign  the  bond:  Ditto  v.  Slaughter  (Ky.) 
92  S.  W.  Repr.  2;  Schultz  v.  Catlin,  78  Wis.  611;  Snyder 
V.  Waey,  33  Mich.  483.  Moyer  v.  Dodson,  212  Pa.  344, 
did  not  warrant  the  exclusion  of  the  above  offers  of 
evidence.  In  that  case,  a  scire  facias  on  a  mortgage, 
the  defendant  executed  the  mortgage  after  being  ex- 
amined separate  and  apart  from  her  husband  and  the 
officer  certified  that  she  signed  the  instrument  of  her 
own  free  will,  and  it  was  conceded  that  the  mortgagee 
made  no  threats  to  the  defendant,  did  not  authorize  them 
to  be  communicated  or  knew  that  they  would  be  com- 
municated to  her,  was  not  present  if  they  were  made 
to  her,  and  did  not  know  when  he  accepted  the  mort- 
gage that  they  had  been  communicated  to  her. 

The  question  included  in  the  first  assignment  was 
properly  excluded.  The  plaintiff  had  the  right  to  ac- 
cept the  bond  to  secure  the  indebtedness,  but  he  could 
not  accept  it  in  consideration  of  stifling  a  prosecution 
for  forgery.  The  question,  the  answer  to  which  was  ex- 
cluded in  the  second  assignment,  was  substantially  the 
same  as  was  subsequently  asked  and  permitted  to  be 
answered.  The  question  of  estoppel  is  not  in  the  case 
and  the  requests  for  instructions  relative  thereto  were 
properly  refused. 

The  judgment  is  reversed  with  a  venire  de  novo. 
Vol.  ccxxxv— 4 
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Partition — Husband  and  wife — Deed — Entireties, 
When  land  is  held  in  common  by  a  married  woman  and  others, 
and  th^  all  join  in  a  partition,  and  her  share  is  conveyed  to  her 
and  her  husband,  the  law  looks  at  the  character  of  the  transaction, 
rather  than  at  the  form  of  the  conveyance,  in  order  to  define  her 
interest,  and  considers  the  share  as  still  hers,  a  divided  share  being 
substituted  for  an  undivided  one. 

Argued  Oct.  27, 1911.  Appeals,  Nos.  180  and  84,  Oct. 
T.,  1911,  by  plaintiff  and  defendants,  from  judgment  of 
C.  P.  No.  2,  Allegheny  Co.,  Jan.  T.,  1907,  No.  1042,  on 
verdict  for  plaintiff  in  case  of  John  Stoffal  v.  Washing- 
ton Jarvis,  et  al.,  and  the  Whitehall  Driving  Association. 
Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Potter,  Elkin, 
Stevtabt  and  Moschzisker,  J  J.    Affirmed. 

Ejectment  for  twenty-five  acres  of  land  in  Baldwin 
Township.    Before  Prazbr,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plaintiff  for  two-thirds  of 
the  property  in  dispute.  Both  plaintiff  and  defendants 
appealed. 

Error  assigned  was  in  entering  judgment  on  the  ver- 
dict upon  the  question  of  law  reserved. 

J.  W.  Kraus,  with  him  R.  8.  Martin,  for  John  Stoffal. 

Frank  W.  Jarvis,  for  Washington  Jarvis,  et  al. 

Opinion  by  Mr.  Justice  Brown^  February  19,  1912: 
Though  the  facts  in  this  case  seem  to  be  somewhat  in- 
volved, there  can  readily  be  evolved  from  them  an  in- 
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telUgent  statement,  from  which  it  will  clearly  appear 
that  the  court  below  was  right  in  entering  judgment  for 
the  plaintiff  for  but  two-thirds  of  the  land  in  contro- 
versy. He  claimed  the  whole  of  it,  and  the  defendants 
two-thirds  of  it.  Both  have  appealed  from  the  judg- 
ment, but  they  respectively  got  just  what  belongs  to 
them. 

Samuel  Cowan  at  the  time  of  his  death  was  the  owner 
of  a  tract  of  land  in  Baldwin  township,  Allegheny 
County,  containing  eighty-four  acres  and  one  hundred 
and  forty-six  perches.  He  died  intestate  in  1849,  leav- 
ing to  survive  him  a  widow  and  three  daughters,  Jane, 
Margaret  and  Harriet  Jane  married  John  Stoffal; 
Margaret,  Daniel  B.  Bennett,  and  Harriet,  David  Jar- 
vis.  Their  mother  released  her  dower  interest  in  the 
estate  of  their  father,  and  the  three  daughters  held  the 
land  as  tenants  in  common  until  April  23,  1866,  when 
Mrs.  Stoffal  conveyed  her  undivided  third  to  Daniel  B. 
Bennett  and  David  Jarvis,  as  tenants  in  common.  On 
May  7,  of  the  same  year  Jarvis  and  his  wife,  for  the 
nominal  consideration  of  one  dollar,  executed  a  quit- 
claim deed  to  Bennett  and  his  wife,  for  all  their  interest 
in  fifty-one  acres  and  seventeen  perches  of  the  land  of 
which  Cowan  had  died  seized,  and,  on  the  same  day, 
Bennett  and  his  wife  executed  a  similar  deed  to  Jarvis 
and  his  wife  for  all  their  interest  in  the  remaining  thirty- 
three  acres  and  one  hundred  and  twenty-nine  perches. 
The  land  in  controversy  is  part  of  this  tract.  These  two 
deeds  were  acknowledged  on  the  same  day,  and  both 
were  recorded  on  October  29  following.  The  three 
daughters  of  Cowan  died  sometime  prior  to  the  institu- 
tion of  this  suit.  Mrs.  Stoffal  left  to  survive  her  four 
children;  Mrs.  Bennett,  a  husband  and  one  daughter, 
and  Mrs.  Jarvis  her  husband,  but  no  children.  The 
plaintiff  is  a  son  of  Mrs.  Stoffal  who,  since  the  death  of 
his  mother  and  aunts,  has  acquired  the  interests  of  his 
brothers  and  sisters  and  the  daughter  of  Mrs.  Bennett 
in  the  property  In  dispute. 
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At  the  time  of  the  interchange  of  the  quit-claim  deeds 
Jarvis  and  Bennett  each  owned  in  his  own  right  an  un- 
divided sixth  in  the  entire  tract,  having  acquired  the 
same  from  Mrs.  Stoffal.  The  quit-claim  deeds  simply 
transferred  the  interest  of  each  of  the  two  daughters  of 
Cowan  from  the  whole  farm  and  confined  it  to  a  i)or- 
tion  of  the  same,  that  of  Mrs.  Jarvis  being  confined  to 
the  thirty-three  acres  and  one  hundred  and  twenty-nine 
perches,  and  that  of  Mrs.  Bennett,  to  the  fifty-one  acres 
and  seventeen  perches.  There  was  sufficient  from  the 
fact  of  the  deeds  to  put  a  purchaser  upon  notice  that  they 
represented  an  amicable  partition  of  the  premises  by  the 
two  daughters,  and  the  court  below  correctly  so  held. 
The  recital  of  title  in  each  of  them  is  that  the  interest 
conveyed  had  descended  to  the  daughters  of  Samuel 
Cowan  under  the  intestate  laws,  and  the  uncontradicted 
testimony  of  Bennett  was  that  the  deeds  had  been  exe- 
cuted and  interchanged  for  the  purpose  of  making  a  di- 
vision of  the  farm  between  his  wife  and  Mrs.  Jarvis.  It 
is,  therefore,  quite  clear  that  Jarvis  and  his  wife  and 
Bennett  and  his  wife  did  not  hold  by  entireties,  as  is  con- 
tended by  the  defendants,  but  according  to  their  actual 
respective  interests  in  the  land.  What  was  said  in  Steh- 
man  v.  Huber,  21  Pa.  260,  fits  the  case:  ''When  land  is 
held  in  common  by  a  married  woman  and  others,  and 
they  all  join  in  a  partition,  and  her  share  is  conveyed 
to  her  and  her  husband,  the  law  looks  at  the  character 
of  the  transaction,  rather  than  at  the  form  of  the  con- 
veyance, in  order  to  define  her  interest,  and  considers 
the  share  as  still  hers,  a  divided  share  being  substituted 
for  an  undivided  one.** 

Upon  the  death  of  Jarvis  there  was  notice  on  the  rec- 
ord that  the  only  interest  he  had  in  the  real  estate  which 
is  the  subject  of  this  controversy  was  an  undivided 
third,  composed  of  one-sixth  which  had  been  deeded  to 
him  by  Mrs.  StoflPal,  and  the  one-sixth  deeded  to  Mm  by 
Mr.  and  Mrs.  Bennett,  and  that  his  wife  was  seized  of  an 
undivided  two-thirds,  one-third  having  come  to  her  di- 
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rectly  from  her  father  and  the  other  one-third  by  the 
deed  from  Bennett  and  wife.  This  was  the  situation  at 
the  time  the  interest  of  Jarvis  was  sold  under  an  order 
of  the  orphans'  court  for  the  payment  of  his  debts,  and 
the  purchaser  acquired  only  his  interest  in  the  land. 
Upon  his  death  his  tenancy  in  the  undivided  two-thirds 
ceased,  and  the  same  not  having  been  held  by  him  and 
his  wife  by  entireties,  the  right  of  possession  thereto 
vested  in  the  plaintiff. 

Both  appeals  are  dismissed  and  the  judgment  is  af- 
firmed. 


Berstein,  Appellant  v.  Philadelphia  Electric 
Company. 

Negligence — Electric  light  companies — Live  wire — Constructive 
notice — Evidence — Case  for  jury. 

In  an  action  against  an  electric  light  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  from  an  elec- 
tric shock  while  he  was  shoveling  coal  in  his  cellar,  the  case  is  for 
the  jury  on  the  question  of  defendant's  constructive  notice,  where 
there  is  evidence  that  an  electric  wire  had  broken  and  was  hang- 
ing from  the  fuse  box  with  the  broken  end  imbedded  in  a  pile  of 
coal  from  which  the  plaintiff  was  shoveling  at  the  time  he  was 
injured;  that  the  coal  had  been  stored  about  a  month  before  the 
accident  and  had  been  gradually  lessened  in  quantity  by  use;  that 
the  wire  emitted  sparks  through  the  coal,  and  was  in  a  rusty  con- 
dition, and  that  although  electricity  was  not  used  in  the  house  by 
the  plaintiff,  the  disconnection  had  not  been  made  outside  the 
cellar  which  could  have  easily  been  done. 

Ai^ued  Jan.  3, 1912.  Appeal,  No.  145,  Jan.  T.,  1911, 
by  plaintiflf  from  order  of  C.  P.  No.  5,  Phila-  Co.,  June 
T.,  1905,  No.  693,  refusing  to  take  off  non-stdt  in  case 
of  Louis  Berstdn  v.  Philadelphia  Electric  Company. 
Before  Pbll,  C.  J.,  Bbown,  Mbstrbzat,  Potter, 
EiiKiNy  Stbwabt  and  Mosohzisebb,  JJ.    Beversed. 
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Trespass  to  recover  damages  for  personal  injuries. 
Before  Balston,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court 

The  court  entered  a  compulsory  non-suit  which  it 
subsequently  refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  non-suit 

Thomas  D.  Finletter,  with  him  Joseph  W.  Shannon, 
for  appellant. — The  condition  of  the  wire  on  the  day  of 
the  accident  showed  it  had  been  without  insulation  for 
considerable  time.  The  defendant  had  wholly  neg- 
lected its  duty  to  inspect  its  wires.  All  of  the  cases 
require  an  inspection  of  the  strictest  sort,  commensu- 
rate with  the  dreadful  danger  of  the  commodity  in 
which  such  companies  deal :  Fitzgerald  v.  Edison  Elec. 
lU.  Co.,  200  Pa.  540;  Daltry  v.  Media  Elec.  Light,  Heat 
&  Power  Co.,  208  Pa.  403;  Morgan  v.  Electric  Co.,  213 
Pa.  151;  Smith  v.  East  End  Elec.  Light  Co.,  198  Pa.  19; 
Aument  v.  Tel.  Co.,  28  Super.  Ct  610 ;  Patterson  Coal 
&  Supply  Co.  V.  Bailways  Company,  37  Pa.  Super.  Ct 
212. 

We  distinctly  proved  in  the  case  at  bar  that  there 
had  been  no  inspection  for  two  years,  that  the  parts  of 
the  wire  which  were  bare  of  insulation  were  rusted: 
Daltry  v.  Media  Electric  Light,  Heat  &  Power  Com- 
pany, 208  Pa.  403. 

But  the  defendant  allowed  the  wires  to  remain  con- 
nected with  the  feed  wire  in  the  street,  and  charged 
with  electricity,  for  over  two  years  after  the  use  of 
electricity  in  the  house  had  been  discontinued :  South- 
em  Bell  Tel.  &  Telg.  Co.  v.  McTyer,  137  Ala.  601  (34 
So.  Eepr.  1020) ;  Daltry  v.  Media  Elec.  Light,  Heat  & 
Power  Co.,  200  Pa.  403. 

R.  Stuart  Smith,  with  him  Charles  E.  Morgan,  for 
appellee. — ^There  was  no  constructive  notice :  Turton  v. 
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Powelton  Electric  Co.,  185  Pa.  406;  Smith  v.  East  End 
Electric  Light  Co.,  198  Pa-  19;  Fitzgerald  v.  Edison 
Electric  111.  Co.,  200  Pa.  540. 

No  matter  how  high  the  degree  of  care  required  of 
electric  light  companies,  the  burden  of  proving  negli- 
gence is  still  upon  the  plaintiff;  either  express  notice 
of  a  defect  or  facts  equivalent  to  actual  knowledge 
must  be  shown:  Kepner  v.  Harrisburg  Traction  Co., 
183  Pa.  24;  Aument  v.  Telephone  Co.,  28  Pa.  Super.  Ct. 
610;  Morgan  v.  United  Gas  Improvement  Co.,  214  Pa. 
109;  Lanning  v.  Pittsburgh  Railways  Co.,  229  Pa.  575. 

Opinion  by  Mb.  Justigb  Stbvtabt,  February  19, 
1912: 

The  house  in  which  plaintiff  received  his  injury  was 
provided  with  the  usual  facilities  for  electric  lighting. 
When  the  plaintiff  succeeded  to  its  occupancy,  because 
he  did  not  desire  that  kind  of  lighting  the  electric  cur- 
rent was  cut  off  by  a  disconnection  in  the  fuse  box  on 
the  inside  cellar  wall,  about  five  feet  from  the  floor. 
The  wires  were  introduced  into  the  house  through  the 
front  cellar  wall  at  a  point  about  four  feet  from  the 
floor,  and,  as  originally  constructed,  passed  directly 
to  the  fuse  box.  So  long  as  this  continued,  with  wires 
properly  insulated,  there  was  absence  of  all  danger, 
but,  by  some  means  or  other,  the  actual  cause  being  un- 
disclosed, one  of  the  wires  leading  into  the  cellar  and 
thence  to  the  fuse  box,  had  been  broken  at  a  point 
about  four  inches  from  the  inner  wall,  and  so  much  of 
this  wire,  in  length  about  three  feet,  was  hanging  from 
the  fuse  box  with  the  broken  end  embedded  in  a  pile 
of  coal  upon  the  cellar  floor.  At  the  time  of  the  acci- 
dent this  pile  of  coal  was  some  eighteen  inches  from 
the  fuse  box,  and  since  the  loose  wire  was  three  feet  in 
length,  it  must  have  extended  a  considerable  distance 
into  the  coal.  The  coal  had  been  stored  In  that  par- 
ticular place  a  month  before  the  accident,  but  was  re- 
duced in  quantity  by  use.    The  night  of  the  accident. 
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plaintiff,  while  shovelling  coal  into  a  bucket  for  use 
above  stairs,  was  injured  by  a  shock  in  consequence  of 
his  shovel  coming  in  contact  with  the  broken  wire. 
The  negligence  complained  of  was  failure  on  part  of 
the  defendant  company  to  properly  protect  its  wires 
and  maintain  proper  and  safe  insulation  of  the  same. 
The  court  below  directed  a  non-suit,  which  it  after- 
wards refused  to  take  off,  on  the  ground  that  it  not 
appearing  in  the  evidence  when  the  break  in  the  wire 
occurred,  the  defendant  could  not  be  charged  with 
notice  of  the  defect,  and  that  therefore  there  was  no 
proof  of  negligence  on  its  part.  The  learned  trial  judge 
in  his  opinion  filed,  clearly  recognizes  the  duty  resting 
on  defendant  of  inspection  and  safe  maintenance  of 
wires  placed  as  was  this.  Among  other  things  he  says : 
"If  it  had  been  shown  that  the  wires  were  in  this  con- 
dition for  an  appreciable  length  of  time,  long  enough 
to  charge  the  company  with  constructive  notice,  then, 
it  being  their  duty  to  inspect  and  to  keep  their  wires 
in  order,  the  jury  might  find  that  they  had  neglected 
their  duty."  This  was  a  correct  statement  of  the  law. 
So  much  of  these  wires  within  the  house  as  led  from 
the  point  of  entrance  in  cellar  wall  to  the  fuse  box, 
where  the  disconnection  was  made,  was  as  much  part 
of  the  defendant's  system  as  any  other.  It  appears 
that  it  was  quite  as  practical  to  make  the  disconnec- 
tion outside  the  cellar  as  within.  The  company  having 
elected  to  maintin  live  wires  within  the  cellar,  it  was 
charged  with  the  same  duty  of  proper  maintenance 
with  respect  to  these  as  rested  upon  it  with  respect  to 
wires  outside.  If  regard  be  had  exclusively  to  the  testi- 
mony of  the  witness,  plaintiff's  wife,  who  alone  testi- 
fied to  the  appearance  of  the  broken  wire  the  day  after 
the  accident,  we  would  be  Inclined  to  the  same  view  of 
the  case  as  that  taken  by  the  learned  trial  judge.  That 
testimony  is  not  only  lacking  in  precision  of  statement, 
but  accepting  it  to  mean  all  that  appellant  contends 
that  it  clearly  implies,  it  furnishes  no  sufficient  data 
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from  which  anything  better  than  a  mere  conjecture 
could  be  derived  as  to  when  the  break  in  the  wire  oc- 
curred. The  wire  to  her  had  a  rusty  appearance.  This 
circuntistance  in  itself  certainly  could  not  warrant  the 
inference  that  it  had  broken  because  of  its  rusty  condi- 
tion,  much  less  would  it  warrant  an  inference  as  to  the 
time  when  the  break  occurred.  This  however  was  not 
all.  The  testimony  of  the  witness  is  to  be  considered 
in  connection  with  the  circumstances  shown.  The  coal 
pile  had  been  in  the  cellar  for  a  month,  gradually  di- 
minishing in  size  of  course  as  the  coal  was  used.  Re- 
duced as  it  was,  it  was  yet  necessary  in  order  to  reach 
the  end  of  the  wire  to  shovel  away  the  coal.  Through 
the  bed  of  the  coal  the  wire  was  seen  emitting  sparks 
in  a  way  that  gave  to  the  pile  the  appearance  of  burn- 
ing coaL  It  would  not  be  an  unreasonable  inference,  in 
the  absence  of  any  other  explanation,  that  the  wire  had 
been  broken  by  what  had  happened  in  connection  with 
the  storing  of  the  coal.  How  otherwise  could  the  loose 
wire  which  did  the  damage  have  been  so  embedded  in 
the  coal?  The  coal  had  been  stored,  as  we  have  said,  a 
month  before  the  accident.  Certainly  it  was  a  circum- 
stance tending  to  show  that  the  break  related  back  to 
that  time,  and  with  the  testimony  of  the  witness  as  to 
the  rusty  appearance  of  the  wire,  we  think  it  was  suffi- 
cient evidence  to  carry  the  cause  to  the  jury  on  the 
question  of  constructive  notice  to  the  defendant. 

The  judgment  is  reversed  and  a  venire  de  novo 
awarded. 
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Bender,  Appellant  v.  Penfield. 

Amendment — New  cause  of  action — Statute  of  limitations — New 
parties — Negligence. 

1.  A  new  cause  of  action  cannot  be  introduced,  nor  new  parties 
brought  in,  nor  a  new  subject  matter  presented,  nor  a  vital  and 
material  defect  in  the  pleadings  be  corrected,  after  the  statute  of 
limitations  has  become  a  bar. 

2.  Where  an  action  for  negligence  has  been  brought  against  an 
executor  of  a  decedent's  estate,  an  amendment  will  not  be  allowed 
after  the  caiise  of  action  has  been  barred  by  the  statute,  by  making 
the  person  previously  described  as  executor,  defendant  individ- 
ually, as  the  sole  devisee  under  the  will  of  decedent.  In  such  a 
case  the  fact  that  the  party  so  introduced  individually,  happened 
to  have  been  the  legal  representative  of  the  estate  originally  com- 
plained against,  is  a  matter  of  no  consequence. 

Argued  Jan.  4,  1912.  Appeal  No.  165,  Jan.  T.,  1911, 
by  plaintifls  from  order  of  C.  P.  No.  2,  Phila.  C5o.,  June 
T.y  1907,  No.  815,  refusing  to  take  off  non-suit  in  case 
of  Oscar  Bender,  by  his  next  friend  and  father,  Joseph 
Bender  and  Joseph  Bender,  Individually  v.  Anne  W. 
Penfield,  formerly  Anne  M.  Weightman  Walker,  Sole 
Devisee  under  the  last  Will  and  Testament  of  William 
Weightman,  deceased.  Before  Pbll,  C.  J.,  Brown, 
Mbstbezat,  Potter,  Elkin,  Stevtart  and  Mosch- 
ziSKER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wiltbank,  J. 

The  case  turned  upon  the  validity  of  an  amendment, 
as  appears  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  refusal  to  take  off  non-suit 

Bernard  Harris,  for  appellants. 

Frank  P.  Prichard,  with  him  James  Wilson  Bayard, 
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for  appellee. — The  amendment  was  improper:  Dearie 
V.  Martin,  78  Pa.  55;  Oarman  v.  Glass,  197  Pa.  101; 
Wildermnth  v.  Long,  196  Pa.  541;  Comrey  v.  East 
Union  Twp.,  202  Pa.  442;  La  Bar  v.  N.  Y.  Susq.  & 
West  R.  R.  Co.,  218  Pa.  261;  VanCott  v.  Prentice,  104 
N.  Y.  45  (10  N.  E.  Repr.  257) ;  Erskine  v.  Mcllrath,  62 
N.  W.  Repr.  1130. 

Opinion  by  Mb.  Justiob  Stbwabt,  February  19, 1912 : 
At  the  institution  of  this  action  process  by  summons 
went  out  against  the  estate  of  William  Weightman,  de- 
ceased. It  was  returned  served,  but  upon  whom  does 
not  appear.  The  circumstance  is  immaterial,  since  a 
general  appearance  for  the  estate  followed.  Two  years 
after  the  action  had  been  begun  an  amendment  was 
allowed  whereby  the  name  of  defendant  was  changed  so 
as  to  read  Anne  W.  Penfield,  formerly  Anne  M.  Weight- 
man  Walker,  surviving  executor  of  the  estate  of  Wil- 
liam Weightman,  deceased.  Later  on  a  rule  was  made 
absolute  changing  the  name  of  defendant  to  Anne  W. 
P^ifield,  formerly  Anne  M.  Weightman  Walker,  sole 
devisee  under  the  last  Will  and  testament  of  William 
Weightman,  deceased.  To  this  last  amendment  excep- 
tion was  taken.  The  case  was  proceeded  with,  result- 
ing in  a  judgment  of  non-suit  for  insufllciency  of  evi- 
dence, which  the  court  refused  to  take  off.  From  this 
later  order  we  have  this  appeal.  Were  we  to  concede 
that  plaintiffs'  evidence  established  a  prima  facie  case 
of  negligence,  a  reversal  of  the  judgment  on  that  point 
could  avail  the  plaintiffs  nothing,  and  we  therefore 
make  no  inquiry  into  that  feature  of  the  case.  The 
judgment  entered  is  clearly  right  for  jurisdictional 
reasons.  The  amendment  by  which  this  appellee  was 
made  a  defendant  in  the  action,  was  without  authority 
of  law.  The  action  had  been  brought  against  the  estate 
of  a  decedent;  the  amendment,  bringing  upon  the 
record  the  api)ellee  as  the  legal  representative  of  the 
estate,  was  entirely  proper;  it  introduced  no  new  party, 
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Bince  in  the  event  of  recovery  the  judgment  would  simply 
be  de  bonis  testatoris;  but  by  the  second  amendment 
the  appellee^  against  her  protest,  was  introduced  upon 
the  record  to  defend  not  in  her  representative  but  in 
her  individual  capacity,  and  had  judgment  been  ob- 
tained it  would  have  been  de  bonis  propriis.  No  truer 
test  can  be  applied  in  determining  whether  a  proposed 
amendment  involves  a  change  of  parties  to  the  action. 
If  it  may  involve  in  personal  liability  one  who  was  not 
made  a  party  originally,  the  amendment,  if  objected  to, 
should  be  disallowed,  for  no  one  may  be  held  to  answer 
except  as  required  by  due  process.  The  negligence  here 
charged  was  that  of  the  estate  of  William  Weightman; 
by  the  first  amendment,  acquiesced  in,  that  estate  was 
in  court  to  answer  through  its  legal  representative, 
such  representative  being  in  court  in  no  other  capacity; 
by  the  second  amendment  another  and  wholly  different 
party,  in  substitution  of  the  one  originally  proceeded 
against,  was  charged  with  liability  for  the  allied  n^- 
ligence,  and  that  too,  after  right  of  action  against  such 
party  had  been  lost  by  lapse  of  time.  The  fact  that  the 
party  so  introduced  individually,  happened  in  this  case 
to  have  been  the  legal  representative  of  the  estate  origi- 
nally complained  against,  is  a  matter  of  no  consequence. 
The  rule  admits  of  no  exception  based  upon  such  acci- 
dental circumstance.  Had  the  legal  representative  of 
the  Weightman  estate  been  some  other  than  the  appel- 
lee, it  could  not  be  for  a  moment  contended  that  an 
amendment  could  properly  be  made  bringing  such  party 
upon  the  record  as  a  defendant.  The  principle  of  the 
rule  applies  in  the  one  case  as  directly  as  in  the  other. 
As  was  said  by  this  court  in  Oarman  v.  Glass,  197  Pa. 
101,  in  discussing  the  question  of  amendments  under 
the  statute,  '^Rights  of  action  in  different  capadties, 
even  though  in  the  same  individual,  cannot  be  mixed 
and  interchanged  in  this  way."  In  the  present  case  the 
right  of  action  against  the  appellee  was  lost  by  expiry 
when  this  amendment  was  made,  and  a  new  action 
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against  the  appellee  would  have  been  unavailing  in  face 
of  the  statute  of  limitations.  The  only  purpose  of  the 
amendment  was  to  involve  the  appellee  in  a  Habilitj 
from  which  the  law  had  discharged  her,  by  making  her 
an  original  defendant  in  an  action  brought  in  time  but 
against  another  party.  This  was  without  warrant  in 
law.  The  appellee  in  her  individual  capacity  was  never 
for  a  moment  in  court  in  connection  with  this  case 
before  the  amendment  was  made,  and  the  court  was 
therefore  without  jurisdiction  as  to  her.  "It  has  been 
many  times  decided  that  a  new  cause  of  action  cannot 
be  introduced,  or  new  parties  brought  in,  or  a  new  sub- 
ject-matter presented,  or  a  vital  and  material  defect  in 
the  pleadings  be  corrected  after  the  statute  of  limita- 
tions has  become  a  bar:"  LeBar  v.  R.  R.  Co.,  218  Pa. 
261.  In  the  case  in  which  this  appears  the  authorities 
in  support  are  cited,  and  further  reference  to  them  is 
unnecessary.  Sufficient  cause  for  the  non-suit  appear- 
ing, the  appeal  is  dismissed  at  the  cost  of  appellant, 
and  the  judgment  is  affirmed. 
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MacDermott,  Appellant  v.  Philadelphia. 

Negligence — Municipalities — Obstruction  of  street. 

In  an  action  by  a  boy  thirteen  years  old  against  a  city  to  re- 
cover damages  for  personal  injuries,  a  non-suit  is  properly  entered 
where  it  appears  that  the  city  had  deposited  on  a  street  closed  to 
traffic  between  the  curb  and  a  street  railway  track  a  large  quantity 
of  small  stone  in  piles  two  and  one-half  or  three  feet  high;  that 
the  plaintiff  in  attempting  to  cross  the  street  diagonally  climbed 
on  one  of  the  piles  of  stone  that  gave  way  beneath  him  so  that  he 
was  precipitated  under  a  passing  trolley  car  and  injured;  that  the 
city  had  provided  at  least  one  safe  crossing  a  short  distance  away; 
and  that  the  evidence  was  insufficient  to  sustain  a  finding  that  a 
defined  path  had  existed  at  the  point  in  question  for  such  a  length 
of  time  that  the  city  was  bound  to  have  taken  notice  and  guarded 
against  its  dangers. 

Argued  Jan.  4,  1912.  Appeal,  No.  177,  Jan.  T.,  1911, 
by  plaintiffs  from  order  of  C.  P.  No.  5,  Phila.  Co.,  June 
T.,  1908,  No.  6717,  refusing  to  take  off  non-suit  in  case 
of  Frank  N.  MacDermott  by  his  father  and  next  friend 
William  J.  MacDermott  and  William  J.  MacDermott 
in  his  own  name  v.  City  of  Philadelphia.  Before  Fell, 
C.  J.,  Brown,  Mbstebzat,  Pottbb,  Elein,  Stewart  and 
MosGHziSKER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Ralston,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  refusal  to  take  off  non-suit. 

Charge  Demming,  for  appellants. — The  city  is  pri- 
marily responsible  for  injuries  resulting  by  reason  of 
unsafe  and  improper  pavements  and  crossings  at  this 
place:  Meyers  v.  Philadelphia,  217  Pa.  159;  Burger  v. 
Philadelphia,  196  Pa.  41;  Holbert  v.  Philadelphia,  221 
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Pa.  266;  Norbeck  y.  Philadelphia,  224  Pa.  30;  Fleming 
V.  Wilmerding  Borough,  223  Pa.  295;  Bucher  v.  Snn- 
bury  Borough,  216  Pa.  89. 

In  following  and  walking  on  the  indicated  path  or 
course  allowed  by  the  city  to  be  there,  this  boy  was 
within  his  rights  as  a  i)edestrian,  since  no  other  and 
secure  crossing  was  provided,  and  the  city  is  respon- 
sible for  the  defects  and  dangers  of  the  path  the  same 
as  any  other  part  of  a  regular  sidewalk  or  crossing: 
Conroy  v.  Pittston,  222  Pa.  1;  Ackerman  v.  Williams- 
port,  227  Pa.  591;  Henderson  v.  Continental  Refining 
Co.,  219  Pa.  384;  Walsh  v.  Pittsburgh  Railways  Co., 
221  Pa.  463;  Milium  v.  Lehigh  &  Wilkes-Barre  Coal 
Co.,  225  Pa.  214. 

James  J.  Breen,  assistant  city  solicitor,  with  him 
Joseph  A.  Dolan  and  Michael  J.  Ryan,  city  solicitor, 
for  appellee. — The  city  in  this  case  is  not  subject  to  the 
doctrine  of  holding  forth  an  attraction  to  the  playful 
fancies  of  children  to  that  which  is  dangerous :  Thomp- 
son y.  B.  R.  Co.,  218  Pa.  444. 

The  alleged  negligence  of  the  city  was  not  the  cause 
of  the  injury:  Scranton  v.  Hill,  102  Pa.  378;  Ohl  v. 
Bethlehem  Twp.,  199  Pa.  588;  Rhine  y.  Philadelphia, 
24  Pa.  Superior  Ct.  564;  Herr  y.  Lebanon,  149  Pa.  222. 

Opinion  by  Mb.  Justice  Mosghziskbb,  February  19, 
1912: 

This  was  an  action  of  trespass  brought  by  William 
J.  MacDermott,  as  the  father  and  next  friend  of  Frank 
N.  MacDermott  and  in  his  own  behalf,  against  the  city 
of  Philadelphia,  to  recoyer  damages  for  the  injuries  to 
the  son  alleged  to  haye  been  due  to  the  negligence  of 
the  defendant 

In  the  spring  of  1908  the  city  of  Philadelphia  entered 
upon  the  construction  of  a  new  concrete  bridge  to  re- 
place an  old  one  on  Columbia  ayenue  between  Thirtieth 
and  Thirty-first  streets.    At  this  point  Columbia  aye- 
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nue  runs  east  and  west  at  right-angles  with  Thirty-first 
and  Thirty-second  streets^  and  there  is  a:  double-track 
railway  operated  upon  it,  the  east  bound  track  being 
upon  the  south  side  of  the  road-bed.  In  the  course  of 
the  work  it  became  necessary  to  place  machinery,  tools 
and  building  materials  for  use  in  and  about  the  con- 
struction of  the  bridge  on  the  cartway  or  road-bed  of 
Columbia  avenue  between  the  curb  on  the  north  side 
and  the  southern  or  east  bound  railway  track,  between 
Thirty-first  and  Thirty-second  streets,  which  resulted 
in  the  closing  of  that  portion  of  the  street  to  all  traffic. 
Among  the  material  thus  deposited  was  a  large  quan- 
tity of  grout  or  small  stones  used  in  concrete  work,  in 
piles  two  and  a  half  or  three  feet  high  along  the  north 
side  of  the  east-bound  track. 

On  July  18,  1908,  at  about  five  o'clock  in  the  after- 
noon,  the  plaintiff,  Frank  N.  MacDermott,  a  boy  about 
thirteen  years  of  age,  attempted  to  cross  Columbia 
avenue  diagonally  from  Thirty-first  street  on  the  north 
to  Patten  street  on  the  south  (the  latter  being  a  small 
street  between  Thirty-first  and  Thirty-second  streets 
running  south  from  and  at  right-angles  with  Columbia 
avenue).  After  leaving  the  sidewalk  on  the  north  side 
of  the  street  he  climbed  up  on  one  of  the  piles  of  stone, 
and  seeing  a  car  approaching  eastward  he  stood  there 
to  allow  it  to  pass.  Immediately  after  the  front  part 
of  the  car  had  passed  him  the  stones  gave  way  beneath 
his  feet;  he  slid  under  the  car  and  the  wheels  passed 
over  his  legs,  causing  the  injuries  complained  of.  It 
was  testified  that  both  sidewalks  on  Columbia  avenue 
were  kept  open  for  the  use  of  pedestrians,  and  that  per- 
sons desiring  to  cross  that  street  at  this  point  had 
walked  over  these  stones,  their  travel  making  a  sort  of 
path  or  footway  across  the  same. 

The  trial  judge  entered  a  non-suit,  which  the  court 
in  banc  refused  to  take  off,  and  the  plaintiff  has  ap- 
pealed, assigning  first,  that  the  court  below  erred  in 
refusing  to  take  off  the  judgment  of  non-suit,  and  next, 
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that  error  was  committed  in  refusing  evidence  offered 
to  prove  that  certain  changes  had  been  made  in  the 
street  after  the  accident. 

In  entering  the  non-suit  the  trial  judge^  inter  aUa, 
said:  "The  entire  street  on  Columbia  avenue  from 
Thirty-first  to  Thirty-second  was  shut  off  to  traffic,  cars 
on  one  track,  the  east-bound  track,  were  permitted  to 
go  through,  but  nothing  else  was  permitted  to  pass 
there,  no  vehicles  of  any  kind  were  permitted  on  the 
street.  The  north  side  of  the  street  was  blocked,  prob- 
ably from  Thirty-first  street  to  nearly  Thirty-second 
with  piles  of  crushed  stones  extending  from  very  near 

the  curb  all  the  way  over  the  first  car  rails So  far 

as  appears  the  crossing  at  Patten  street  was  ob- 
structed— that  is  the  crossing  at  the  end  of  Patten 
street  for  that  street  does  not  cross  Columbia  avenue — 
if  there  was  a  crossing  there,  and  there  is  no  testimony 
to  show  that  there  was,  but  the  crossing  at  Thirty- 
second  street  appears  to  have  been  open  and  perfectly 

safe The  City  is  of  course  bound  to  keep  its 

streets  and  sidewalks  in  a  reasonably  safe  condition. 
The  sidewalks  of  the  street  were  apparently  perfectly 
safe.  The  city  has  the  right  to  shut  off  the  street  when 
necessary  to  make  repairs In  such  cases  it  is  im- 
possible for  pedestrians  to  cross  the  street  haphazard 
as  they  are  accustomed  to  do  at  other  times.  In  this 
instance  there  was  nothing  illegal  in  the  city  permit- 
ting the  stone  to  be  piled  on  the  street,  nothing  illegal 
in  the  street  being  closed  to  traffic.  Therefore,  what 
the  city  omitted  to  do  I  do  not  see.  I  see  no  negligence 
on  the  part  of  the  city,  and  therefore  grant  the  motion 
for  a  non-suit." 

A  reading  of  the  testimony  satisfies  us  that  the  posi- 
tion taken  by  the  trial  judge  was  justified  and  that  the 
court  below  committed  no  error  in  refusing  to  take  off 
the  non-suit.  The  testimony  was  too  vague  and  indefi- 
nite to  sustain  a  finding  that  a  defined  path  or  way  over 
the  pile  of  stones  had  been  created  or  existed  for  such 
Vol.  ccxxxv — 5 
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a  length  of  time  that  the  city  was  bound  to  have  taken 
notice  and  guarded  against  its  dangers.  The  breach 
averred  and  complained  of  in  the  statement  of  claim  was 
that  the  city  had  failed  in  its  duty  to  keep  the  street  in 
proper  and  safe  condition  and  had  permitted  a  continu- 
ous pile  of  ^^small  stones^  dirt,  sand  and  other  materials 
to  be  placed  on  and  over  the  road-bed  without  any  pro- 
hibition or  warning,  necessitating  a  crossing  or  passage 
of  said  material  by  persons  crossing  said  Columbia 
avenue,  and  inviting  its  use  and  crossing  over  the  same 
to  children  and  persons  of  immature  mind  and  judg- 
ment.   So  that  ....  when  said  plaintiff attempted 

to  pass  over  the  same ,  by  reason  of  the  negligent 

and   improper  manner  in   which   said   material   was 

placed  and  piled ,  it  suddenly  gave  way  beneath 

him   precipitating  him   under  a   passing  trolley   car 

"     The  theory  of  the  defined  pathway  seems  to 

have  been  an  afterthought,  and  as  we  have  already  said, 
the  evidence  was  not  sufficient  to  sustain  it.  The  city 
was  not  bound  to  anticipate  the  i>ossibility  that  some 
one  might  leave  the  open  sidewalk  which  it  was  main- 
taining and  make  a  diagonal  crossing  of  the  street  over 
the  pile  of  stones,  when  it  had  left  at  least  one  safe 
crossing  a  short  distance  away  at  Thirty-second  street. 
The  municipality  was  engaged  in  a  public  undertaking 
and  the  street,  except  the  sidewalk,  was  closed  to  traf- 
fic ;  it  provided  a  safe  way  to  cross,  with  but  little  or  no 
inconvenience  to  pedestrians,  and  its  duty  to  the  plain- 
tiflf  was  no  higher  in  this  respect  than  to  others.  The 
circumstances  do  not  bring  the  present  case  within  the 
line  of  authorities  dealing  with  the  responsibility  of  de- 
fendants guilty  of  exposing  an  invitation  to  danger  to 
the  playful  fancy  of  children.  The  first  specification 
of  error  is  overruled.  It  only  remains  to  say  that  we 
see  no  error  in  the  ruling  complained  of  in  the  second 
specification,  and  that  is  likewise  overruled. 
j_  The  judgment  is  affirmed. 
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Guenthoer's  Estate. 


DeeedefiU*  estates  —  Widow's  $5,000  preference  —  Statutes  — 
Amendment  of  statutes — Constitutio^uil  law — Acts  of  April  8, 
183S,  P.  L.  S16;  April  11,  18^8,  P.  L.  586;  April  W,  1869,  P.  L.  77, 
and  April  1,  1909,  P.  L.  87. 

1.  The  Act  of  April  1,  1909,  P.  L.  87,  creating  the  widow's 
$5,000  preference,  applies  not  only  to  estates  of  intestates,  but 
also  to  the  estate  of  testates  where  the  widow  elects  to  take 
against  the  will. 

2.  The  Act  of  April  1,  1909,  P.  L.  87,  entitled  "An  Act  to  amend 
Section  1  of  an  Act  entitled  'An  Act  relating  to  the  descent  and 
distribution  of  the  estates  of  intestates,'  passed  and  approved 
April  8,  1833,  defining  and  declaring  the  interest  that  shall  de- 
scend to  and  vest  in  the  surviving  husband  or  wife  of  such 
intestate,"  does  not  violate  Article  III,  Sec.  6,  of  the  Constitution, 
which  provides  that  ^'no  law  shall  be  revived,  amended,  or  the 
provisions  thereof  extended  or  conferred  by  reference  to  its  title 
only  but  so  much  thereof  as  is  revived,  amended,  extended  or 
conferred  shall  be  re-enacted  and  published  at  length."  The  act 
refers  to  the  general  law  in  force  at  the  time  of  its  passage,  and 
not  to  any  special  or  particular  statutes;  therefore  the  constitu- 
tional requirement  as  to  re-enactment  and  publication  has  no  ap- 
plication. 

3.  Where  the  reference  in  an  adopting  statute  is  to  the  law 
generally  which  governs  the  particular  subject  and  not  to  any 
specific  act  or  part  thereof  designated  in  the  adopting  act,  the 
reference  means  the  law  at  the  time  the  exigency  arises  as  to 
which  the  law  is  to  be  applied ;  and  there  is  no  distinction  between 
acts  relating  or  referring  to  procedure,  and  acts  affecting  sub- 
stantive rights. 

4.  The  Act  of  April  1,  1909,  P.  L.  87,  giving  the  widow  a 
preference  of  $5,000  does  not  violate  the  constitution  as  being 
inadequate  in  title,  although  the  act  is  construed  as  being  appli- 
cable to  the  estate  of  testates  where  the  widow  elects  to  take 
against  the  will,  inasmuch  as  the  act  deals  with  the  $5,000  as  a 
part  of  an  intestate's  estate,  and  not  as  a  part  of  a  testate's  estate. 

5.  That  portion  of  a  testator's  estate  which  the  widow  elects  to 
take  against  her  husband's  will  comes  to  her  by  virtue  of  the  stat- 
ute, not  as  the  estate  of  a  testate,  and  as  such  devised  or  be<}ueathed 
to  her,  but  as  an  estate  of  an  intestate. 
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Argued,  Jan.  4,  1912.  Appeal,  No.  184,  Jan.  T., 
1911,  by  Jacob  Guenthoer,  from  decree  of  O.  C.  Phila. 
Co.,  Jan.  T.,  1910,  Ko.  16,  dismissing  exceptions  to  ad- 
judication in  Estate  of  Joseph  Guenthoer  deceased. 
Before  Fbll,  C.  J.,  Bbown,  Mbstbezat,  Pottbb,  Elkin, 
Stewart  and  Mosghzisker,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 

Alew.  Simpson,  Jr.,  for  appellant. — It  is  a  general 
rule  of  statutory  construction  that  if  an  act  adopt  the 
provisions  of  a  preceding  act,  which  are  not  merely  pro- 
cedural, an  amendment  or  repeal  of  the  latter  will  not 
extend,  limit  or  repeal  the  former :  Kendall  v.  U.  S.,  37 
U.  S.  524. 

In  re  Heath,  144  U.  S.  92  (12  Sup.  Ct.  Repr.  615) ; 
Shull  V.  Barton,  56  Nebraska  716  (77  N.  W.  Repr.  132) ; 
Darmstaetter  v.  Moloney,  45  Mich.  621  (8  N.  W.  Repr. 
574) ;  University  of  Michigan  Regents  v.  Auditor  Gen- 
eral, 109  Mich.  134  (66  N.  W.  Repr.  956) ;  Schlaudecker 
V.  Marshall,  72  Pa.  200. 

A  statute  will  be  so  construed  as  to  interfere  as  little 
as  possible  with  a  person's  right  to  do  as  he  pleases 
with  his  own :  Cauffman  v.  Long,  82  Pa.  72 ;  McGlade's 
App.,  99  Pa.  338. 

It  is  a  presumption  of  law  that  the  legislature  does 
not  intend  to  alter  the  preexisting  law  beyond  the  im- 
mediate scope  of  an  amending  statute :  Foster  v.  Com., 
8  W.  &  S.  77;  Esterley's  App.,  54  Pa.  192;  Colorado 
Milling  &  Elevator  Co.  v.  Mitchell,  26  Colo.  284  (68 
Pac.  Repr.  28). 

Such  a  construction  should  be  given  to  a  statute  as 
will  harmonise  with  the  spirit  as  well  as  the  letter  of 
constitutional  provisions :  Wilkes-Barrc  v.  Meyers,  113 
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Pa.  395;  Provident  Life  &  Trust  Co.  v.  Hammond,  230 
Pa.  407;  Searight's  Estate,  163  Pa.  210. 

John  Monaghan,  with  him  David  Phillips,  for  appel- 
lee.— The  widow  is  entitled  to  the  share  given  her  by 
the  act  of  1909,  where  she  elects  to  take  against  the 
will  of  her  deceased  husband,  there  being  no  issue :  Gil- 
bert's Estate,  227  Pa.  648;  Lingo's  Estate,  20  Pa.  D.  R. 
34;  Whilt's  Estate,  19  Pa.  D.  R.  550;  Guenthoer's  Es- 
tate, 20  Pa.  D.  R.  704;  Williams's  Estate,  20  Pa.  D.  R. 
816;  Blackburn's  Estate,  38  Pa.  C.  C.  R.  379. 

The  appellee  having  declined  to  accept  under  the 
will,  the  intestate  laws  supersede  the  will  as  to  her :  As 
to  her  there  is  no  will  and  her  rights  are  to  be  deter- 
mined as  if  none  had  ever  been  written :  Murray's  Es- 
tate, 28  Pa.  Superior  Ct.  474;  Hoover  v.  Landis,  76  Pa. 
354;  Cunningham's  Estate,  137  Pa.  621. 

The  operation  of  the  Act  of  April  11,  1848  (P.  L. 
536),  is  not  limited  to  the  intestate  laws  in  existence  at 
the  time  of  its  passage:  Vernon  Park,  163  Pa.  70; 
State  V.  Hays,  78  Mo.  600;  U.  S.  v.  Barton,  24  Fed. 
Cases  1025  Case  No.  14,534;  Culver  v.  People,  161  111. 
89  (43  N.  E.  Repr.  812) ;  Newman  v.  Yakima,  7  Wash. 
220  (34  Pac.  Repr.  921) ;  Jones  v.  Dexter,  8  Fla.  276; 
Harris  v.  White,  81  N.  Y.  532. 

The  Act  of  1909  must  be  regarded  as  if  at  this  time 
it  were  written  into  the  body  of  the  Act  of  April  8, 1833. 
The  Act  of  1909  speaks  as  of  1833  as  to  deaths  of  hus- 
bands occurring  after  the  passage  of  the  Act  of  1909, 
and,  therefore,  the  Acts  of  1848  and  1869,  giving  to  the 
widow  taking  against  the  will  the  same  share  as  if  her 
husband  had  died  intestate,  should  be  construed  so  as 
to  allow  the  widow  the  additional  five  thousand  dollars 
under  the  Act  of  1909. 

Opinion  by  Mb.  Justicb  Mbstrbzat,  February  19, 
1912: 
Joseph  Guenthoer  died  on  December  18,  1909,  leav- 
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ing  a  widow  and  collateral  heirs  but  no  issue.  He  exe- 
cuted a  will  dated  September  5,  1907,  which  was  duly 
probated,  and  by  which  he  gave  his  entire  estate  to  his 
brother,  Jacob  Ouenthoer,  and  appointed  his  brother 
Otto  Ouenthoer,  executor,  to  whom  letters  testamentary 
were  granted  December  27,  1909. 

The  executor  filed  his  account  by  which  it  appeared 
that  the  balance  in  his  hands  for  distribution  was 
14,497.37.  The  widow  presented  a  petition  to  the 
orphans'  court  averring  inter  aUa  that  she  had  elected 
to  take  against  her  husband's  will;  that  under  the  act 
of  April  1,  1909,  P.  L.  87,  she  was  entitled  to  real  or 
personal  estate  or  both  to  the  aggregate  value  of  f5,000 
in  addition  to  her  widow's  exemption,  and  in  addition 
thereto,  to  one-half  of  the  remaining  real  estate  for  life 
and  of  the  remaining  personal  estate  absolutely;  that 
the  decedent  was  not  seised  of  any  real  estate  at  the 
time  of  his  death ;  that  under  the  provisions  of  said  act 
the  petitioner  had  selected  the  articles  and  cash  set 
forth  in  the  annexed  inventory  and  appraisement;  and 
prayed  the  court  to  approve  the  inventory  and  appraise- 
ment, and  to  decree  that  said  articles  and  cash  be  set 
apart  for  her  use  and  benefit.  The  court  directed  the 
petition  to  be  filed.  Subsequently  at  the  audit  of  the 
executor's  account,  the  auditing  judge  held  that  the 
widow  was  entitled,  under  the  act  of  1909,  to  the  sum 
of  f5,000  out  of  the  decedent's  estate,  and  awarded  the 
balance  in  the  hands  of  the  accountant,  which  was  less 
than  f 5,000,  to  the  widow  as  prayed  for  in  her  petition. 
Exceptions  were  filed  to  the  adjudication  by  Jacob 
Guenthoer,  the  legatee,  which  were  dismissed  by  the 
court  in  banc,  and  a  decree  was  entered  confirming  the 
adjudication.  From  that  decree  Jacob  Guenthoer  has 
taken  this  appeal. 

The  appellant  contends  that  the  act  of  1909  applies 
to  the  estates  of  intestates,  and  not  to  the  estate  of  tes- 
tates where  the  widow  elects  to  take  against  the  will, 
and  that  if  applied  to  the  latter  it  would  be  unconsti- 
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tutional  as  it  does  not  refer  to  such  estates  either  in  its 
title  OP  body,  and  would  violate  article  3,  section  6,  of 
the  constitution  which  provides  that  ^^no  law  shall  be 
revived,  amended,  or  the  provisions  thereof  extended 
or  conferred  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revived,  amended,  extended  or  conferred 
shall  be  re-enacted  and  published  at  length.'^  It  is, 
therefore,  claimed  that  as  Joseph  Quenthoer  died  tes- 
tate, disposing  of  his  estate  by  will,  the  act  of  1909  has 
no  application,  and  that  the  widow,  although  taking 
against  the  will,  is  not  entitled  to  five  thousand  dollars 
out  of  the  decedent's  estate. 

In  disposing  of  the  question  raised  by  this  appeal  it 
will  be  necessary  to  refer  to  and  consider  the  prior  leg- 
islation affecting  the  estates  of  decedents.  The  act  of 
April  8,  1833,  P.  L.  315,  2  Purd.  1994,  is  entitled  "An 
act  relating  to  the  descent  and  distribution  of  the 
estates  of  intestates.''  That  act  directs  how  the  real 
and  personal  estate  of  an  intestate  decedent  shall  be 
divided,  after  the  payment  of  his  debts  and  which  had 
not  been  sold  or  disposed  of  by  will.  Where  he  leaves  a 
widow  and  issue,  the  widow  is  entitled  to  one-third 
part  of  the  real  estate  for  life  and  to  one-third  part  of 
the  personal  estate  absolutely.  Where  he  left  a  widow 
and  collateral  heirs  but  no  issue  she  was  entitled  to 
one-half  part  of  the  real  estate  for  life,  and  to  one-half 
part  of  the  personal  estate  absolutely.  Section  11  of 
the  act  of  April  8, 1833,  P.  L.  249, 1  Purd.  1275,  relating 
to  last  wills  and  testaments,  provides  that  *^a  devise  or 
bequest  by  a  husband  to  his  wife  of  any  portion  of  his 
estate  or  property,  shall  be  deemed  and  taken  to  be  in 
lieu  and  bar  of  her  dower  in  the  estate  of  such  testator, 
*  *  *  provided,  that  nothing  herein  contained  shall 
deprive  the  widow  of  her  choice  either  of  dower,  or  of 
the  estate  or  property  so  devised  or  bequeathed."  The 
11th  section  of  the  act  of  April  11,  1848,  P.  L.  536,  1 
Purd.  1276,  provides  that  the  11th  section  of  the  act 
of  April  8,  1833,  just  referred  to,  '^shall  not  be  con- 
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strued  to  deprive  the  widow  of  the  testator,  in  case  she 
elects  not  to  take  under  the  last  will  and  testament  of 
her  husband,  of  her  share  of  the  personal  estate  of  her 
husband  under  the  intestate  laws  of  this  common- 
wealth; but  that  the  said  widow  may  take  her  choice, 
either  of  the  bequest  or  devise  made  to  her  under  any 
last  will  or  testament,  or  of  her  share  of  the  personal 
estate  under  the  intestate  laws  aforesaid."  Subse- 
quently the  act  of  April  20, 1869,  P.  L.  77, 1  Purd.  1278, 
was  passed,  section  one  of  which  provides  that  where 
the  decedent  shall  leave  a  will  and  the  widow  elects  not 
to  take  thereunder,  ^^she  shall  be  entitled  to  such  in- 
terest in  the  real  estate  of  her  deceased  husband  as  the 
widows  of  decedents  dying  intestate  are  entitled  to 
under  the  existing  laws  of  this  commonwealth.'' 

Such  was  the  statutory  law  of  the  state  regulating 
the  estates  of  decedents  when  the  act  of  April  1,  1909, 
P.  L.  87,  5  Purd.  5621  was  passed  under  which  the 
widow  of  Joseph  Quenthoer,  deceased,  claimed  five 
thousand  dollars  out  of  his  estate.  The  act  is  entitled 
"An  act  to  amend  section  one  of  an  act  entitled  'an  act 
relating  to  the  descent  and  distribution  of  the  estates 
of  intestates,'  passed  and  approved  April  8,  1833,  de- 
fining and  declaring  the  interest  that  shall  descend  to 
and  vest  in  the  surviving  husband  or  wife  of  such  intes- 
tate." The  act  disposes  of  the  real  and  personal  estate 
of  a  decedent,  after  payment  of  his  debts  and  which 
shall  not  have  been  sold  or  disi>osed  of  by  will,  and  con- 
tains a  general  repealing  clause.  It  makes  no  change 
in  the  portion  of  the  estate  which  goes  to  the  widow 
where  there  is  surviving  issue.  Where,  however,  the 
intestate  leaves  no  issue  but  a  widow  and  collateral 
heirs,  article  2,  section  1,  provides:  "Where  such  in- 
testate shall  leave  a  widow,  and  collateral  heirs  or  other 
kindred,  but  no  issue,  such  widow  shall  be  entitled  to 
the  real  or  personal  estate,  or  both,  to  the  aggregate 
value  of  five  thousand  dollars,  in  addition  to  the 
widow's  exemption  as  allowed  by  law;  and  if  such  es- 
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tate  shall  exceed  in  value  the  sum  of  five  thousand  dol- 
larSy  the  widow  shall  be  entitled  to  such  sum  of  five 
thousand  dollars  absolutely,  to  be  chosen  by  her  from 
the  real  or  personal  estate,  or  both;  and,  in  addition 
thereto,  shall  be  entitled  to  one-half  part  of  the  remain- 
ing real  estate,  for  the  term  of  her  life,  and  to  one-half 
part  of  the  remaining  personal  estate,  absolutely :  pro- 
vided, that  the  procedure  for  appraising  and  setting 
apart  the  said  five  thousand  dollars  in  value  of  prop- 
erty shall  be  the  same  as  provided  in  section  five  of  the 
act  of  assembly,  approved  April  fourteenth,  one  thou- 
sand eight  hundred  and  fifty-one,  relating  to  widows^ 
exemptions/' 

In  support  of  his  position,  the  learned  counsel  for  the 
appellant  contends  that  the  widow  of  a  testate,  elect- 
ing to  take  against  his  will,  is  entitled  only  to  such 
part  of  the  testator's  estate  as  was  given  her  by  the 
intestate  laws  in  force  at  the  time  of  the  enactment  of 
the  acts  of  1848  and  1869,  on  the  principle  that  if  an 
act  adopt  the  provisions  of  a  preceding  act,  an  amend- 
ment or  repeal  of  the  latter  will  not  extend,  limit  or  re- 
peal the  former.  The  rule  of  construction,  suggested 
by  counsel,  is  uniformly  recognized  and  enforced.  If 
a  statute  specifically  adopts  a  former  statute  or  par- 
ticular provisions  of  a  former  statute  by  reference  to 
its  title  or  otherwise,  such  statute  or  particular  pro- 
visions thereof  become  a  part  of  the  adopting  statute 
as  though  written  therein,  and  are  enforced  by  virtue 
of  the  adopting  act,  but  it  does  not  include  any  subse- 
quent amendment  or  modification  of  the  prior  statute 
or  its  particular  provisions,  unless  expressly  so  de- 
clared or  is  clearly  implied.  While  this  general  rule  of 
statutory  construction  is  well  settled  and  recognized  by 
judicial  decisions  as  well  as  by  text  writers,  yet  it  is 
equally  well  established  as  a  rule  of  statutory  construc- 
tion that  where  the  reference  in  an  adopting  statute  is 
to  the  law  generally  which  governs  the  particular  sub- 
,ject,  and  not  to  any  specific  act  or  part  thereof  desig- 
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nated  in  the  adopting  act^  the  reference  means  the  law 
at  the  time  the  exigency  arises  as  to  which  the  law  is  to 
be  applied.  We  have  frequently  recognized  this  dis- 
tinction and  applied  the  rule  that  where  the  reference 
in  an  adopting  statute  is  to  the  law  generally  upon  any 
subject,  the  adopting  statute  means  the  law  in  force  on 
the  subject  at  the  time  it  is  invoked:  In  re  Vernon 
Park,  163  Pa.  70;  Kugler's  Appeal,  55  Pa.  123.  The 
learned  counsel  for  the  appellant  apparently  concedes 
that  the  latter  is  the  proper  rule  of  construction  where 
the  act  adopts  a  prior  procedural  statute,  but  not  a 
statute  affecting  substantial  rights.  We  do  not  agree 
that  such  distinction  is  tenable,  and  have  been  cited 
to  no  authority  that  supports  it.  The  numerous  cases 
cited  by  the  learned  counsel  for  the  appellant  do  not 
sustain  his  position.  They  are  clearly  distinguishable 
on  the  ground  that  the  adopting  act  referred  to  a  special 
or  particular  statute  or  to  a  special  or  local  law  or 
to  a  particular  section  or  provision  of  another  act.  On 
reason  there  can  be  no  distinction  between  acts  relating 
or  referring  to  procedure  and  acts  affecting  substantive 
rights.  When  an  adopting  statute  refers  generally  to 
the  law  affecting  substantive  rights  it  evidently  means 
that  it  is  to  be  the  law  in  effect  at  the  time  its  pro- 
visions are  invoked.  It  is  the  law,  whatever  it  may  be 
at  the  time  the  facts  require  its  application,  that  the 
adopting  act  means  to  declare  shall  regulate  the  subject 
to  which  it  relates.  If,  on  the  other  hand,  the  adopting 
act  declares  as  the  law  of  the  state  any  specific  statute 
or  part  thereof  it  is  equally  manifest  the  legislature  in- 
tends that  the  specific  provisions  thus  adopted,  and 
they  alone,  shall  be  the  law  in  such  cases.  When  there- 
fore the  adopting  act  declares  generally  that  the  law 
relating  to  any  particular  subject,  and  not  a  specific 
act,  local  or  general,  shall  be  the  law  regulating  the 
subject,  the  legislative  intent  is  that  the  adopting  act 
refers  to  the  law  in  force  at  the  time  when  it  is  invoked. 
We  think  that  this  rule  of  construction  applies  whether 
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the  foraner  act  is  procedural  or  affects  substantiye 
lights.  It  has  been  so  held  in  other  jurisdictions: 
Jones  V.  Dexter,  8  Fla.  276,  Harris  v.  White,  81  N.  Y.* 
532.  Therefore,  a  widow  who  elects  to  take  against  her 
husband's  will  is  entitled  under  the  acts  of  1848  and 
1869  to  take  under  the  intestate  laws  in  force  at  the 
time  of  the  death  of  her  husband. 

We  recognize  the  principle  urged  by  the  appellant 
that  a  statute  will  be  so  construed  as  to  interfere  as 
little  as  possible  with  the  right  of  a  person  to  dispose 
of  his  property  as  he  pleases,  and  that  it  will  not  be 
presumed  that  the  legislature  intends  to  alter  an  ex- 
isting law  beyond  the  immediate  scope  of  the  amending 
act  We  fail,  however,  to  see  wherein  these  rules  can 
be  tnvoked  to  sustain  the  position  of  the  appellant. 
The  legislature  has  authority  to  determine  the  course 
of  descent  in  case  of  intestacy  and  in  whom  the  prop- 
erty of  an  intestate  shall  vest  at  the  time  of  his  death. 
Such  authority  has  never  been  questioned,  and  it  is 
universally  exercised  by  the  legislatures  of  the  states  of 
this  union.  Nor  is  there  any  natural  or  inherent  right 
in  any  person  to  make  a  testamentary  disposition  of  his 
property.  The  authority  to  make  a  will  is  statutory. 
The  legislature,  subject  to  constitutional  provisions, 
may  declare  that  the  owner  of  property  may  dispose  of 
all  or  any  part  of  it  by  will,  and  to  the  exclusion  of  his 
widow  or  his  issue.  In  the  exercise  of  the  same  au- 
thority, the  legislature  may  declare  that  no  person 
shall  dispose  of  any  part  of  his  property,  and  that  after 
his  death  it  shall  descend  or  vest  in  any  person  or  per- 
sons which  it  may  designate.  Such  power  is  lodged 
with  the  legislature  and  it  has  uniformly  exercised  it. 
We  have  an  illustration  in  this  state.  While  the  Wills 
Act  •f  1833  permitted  every  person  of  sound  mind  to 
dispose  of  his  property  by  will,  it  excepted  from  its 
provisions  married  women  and  infants  under  the  age  of 
twenty-one  years.  It  was  not  until  fifteen  years  later 
that  our  legislature,  recognizing  the  injustice  of  de- 


Digitized  by 


Google 


76  GUENTHOER'S  ESTATE. 

Opinion  of  the  Court.  [236  Pa. 

priving  a  married  woman  of  the  right  to  make  a  testa- 
mentary disposition  of  her  own  property,  authorized 
her  by  the  act  of  1848  to  dispose  of  it  by  will,  executed 
in  a  prescribed  form,  and  it  was  not  until  fifty-four 
years  after  "any  person  of  sound  mind''  was  clothed 
with  legislative  authority  to  "dispose  by  will  of  his  or 
her  real  estate"  by  the  act  of  1833  that  the  legislature, 
by  the  statute  of  June  3, 1887,  P.  L.  332,  enacted  that  a 
married  woman  might  dispose  of  her  property  by  will 
"in  the  same  manner  as  if  she  were  unmarried."  The 
age  of  testacy,  however,  remains  as  it  was  fixed  by  the 
act  of  1833,  and  every  person  in  this  state,  irrespective 
of  sex,  intelligence,  or  the  value  of  the  property  who 
is  under  the  age  of  twenty-one  years,  is  without  au- 
thority to  dispose  of  an  estate  by  will. 

Exercising  the  power  reposed  in  it,  the  general  as- 
sembly has,  by  the  legislation  above  referred  to,  regu- 
lated the  disposition  of  estates  left  by  testates  as  weP 
as  intestates.  It  is  seen  that  by  the  Wills  Act  of  1833 
the  widow  cannot  be  deprived  of  her  dower  in  the  es- 
tate of  her  husband  by  any  will  he  may  make;  that  by 
the  act  of  1848,  the  widow  electing  to  take  against  the 
provisions  of  her  husband's  will  is  entitled  to  her  share 
of  the  personal  estate  under  the  intestate  laws;  and 
that  by  the  act  of  1869  in  case  of  her  election  to  take 
against  the  will  she  shall  be  entitled  to  such  interest 
in  the  real  estate  of  her  deceased  husband  as  widows 
of  intestate  decedents  are  entitled  to  under  the  existing 
laws  of  the  commonwealth.  The  effect  of  this  legisla- 
tion is  manifestly  to  declare  that,  at  the  option  of  the 
widow,  a  testator  dies  intestate  as  to  that  portion  of 
his  estate  to  which  she  is  entitled  under  the  several 
statutory  provisions.  Had  the  legislature  made  such  a 
declaration  in  terms  its  intention  could  not  be  plainer 
nor  more  apparent.  As  to  part  of  his  estate,  therefore, 
such  decedent  dies  testate,  and  as  to  the  other  part  of 
his  estate,  by  the  express  declaration  of  the  statutes, 
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his  widow  takes  her  share  under  the  intestate  laws^ 
and  necessarily  he  dies  intestate. 

We  must  assume  that  the  legislature  knew  at  the 
time  of  the  passage  of  the  act  of  1909  the  status  of  the 
l^;i8lation  on  the  subject  with  which  it  dealt.  It  knew 
that  where  an  intestate  left  a  widow  and  collateral 
heirs  but  no  issue  the  widow  was  entitled  to  a  certain 
portion  of  his  estate.  It  also  knew  that  where  a  de- 
cedent died  testate  and  his  widow  elected  to  take 
against  his  will  that  she  was  entitled  to  her  share  of 
the  personal  estate  under  the  intestate  laws,  the  effect 
of  which  was  that  the  decedent  died  intestate  as  to  that 
portion  of  his  estate.  It  was  in  the  light  of  this  legis- 
lation that  the  act  of  1909  was  passed  to  amend  the  act 
relating  to  the  descent  and  distribution  of  the  estates 
of  intestates.  It  dealt  with  and  included  estates  which 
were  taken  by  widows  by  virtue  of  the  intestate  laws  of 
the  commonwealth,  whether  there  was  a  total  or  partial 
intestacy.  It  did  not  intend  to  make  a  distinction  be- 
tween widows  whose  husbands  died  without  wills  and 
those  who  elected  to  take  against  their  husbands'  wills, 
thereby  creating  a  partial  intestacy.  There  was  cer- 
tainly no  intention  on  the  part  of  the  legislature  in 
passing  the  act  of  1909  to  make  a  distinction,  and  to 
giye  the  widow  of  a  husband  dying  intestate  five  thou- 
sand dollars  more  than  the  widow  who  elects  to  take 
against  her  husband's  will  and,  therefore,  under  the  in- 
testate laws.  Such  distinction  does  not  clearly  appear 
by  the  act  of  1909  and  hence  it  will  not  be  presumed  that 
the  legislature  intended  it.  The  purpose  of  the  act  of 
1909  was  simply  to  give  to  the  widow  of  a  decedent  who 
died  without  issue  the  sum  of  five  thousand  dollars  in 
addition  to  that  part  of  his  estate  given  her  by  the  in- 
testate act  of  April  8,  1833.  We  have  construed  the 
provisions  of  that  act  appljring  to  such  widows,  and 
held  that  on  her  election  she  had  the  right  to  take  the 
portion  of  the  decedent's  estate  given  her  by  that 
statute.    In  dealing  with  the  subject  and  in  increasing 
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the  amount  "to  whkh  a  widow  under  such  circum- 
stances would  be  entitled,  the  l^islature  presumed 
that  the  same  interpretation  would  be  given  the  similar 
provision  of  the  act  of  1909,  and  that  a  testator  would 
be  regarded,  as  the  statute  declares,  as  dying  intestate 
as  to  that  part  of  his  estate  which  his  widow  elects  to 
take  against  his  will.  The  general  assembly,  therefore, 
correctly  dealt  with  the  five  thousand  dollars  as  a  part 
of  an  intestate's  estate,  and  not  as  a  part  of  a  testate-s 
estate. 

There  is  no  merit  in  the  contention  that  the  act  of 
1909  offends  article  III,  section  6,  of  the  constitution. 
It  applies  to  the  estates  of  intestates  and  to  that  part 
of  the  estates  of  testates  as  to  which  the  decedent  dies 
intestate.  As  suggested  above,  that  portion  of  a  testa- 
tor's estate  which  the  widow  elects  to  take  against  her 
husband's  will  comes  to  her  by  virtue  of  the  statutes, 
not  as  the  estate  of  a  testate  and  as  such  devised  or 
bequeathed  to  her,  but  as  an  estate  of  an  intestate.  By 
the  express  provision  of  the  act  of  1848,  she  takes  under 
the  intestate  laws  of  the  commonwealth  and,  hence,  as 
to  that  portion  of  the  estate  her  husband  necessarily 
dies  intestate.  The  title  of  the  act  of  1909  is,  therefore, 
germane  to  the  subject  of  the  body  of  the  act,  and  does 
not  offend  the  constitution. 

The  decree  of  the  court  below  is  affirmed. 
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French,  AppeUant,  v.  Harding. 

CarporoHan^-Stoch — Full  paid  stoch^-BighU  of  a  bona  fide 
pwchaser* 

"L  A  bona  fide  purchaser  for  value  and  without  notice,  of  the 
stock  issued  hj  a  corporation  as  paid  up,  cannot  be  held  liable  on 
sudi  stock  in  any  way  either  to  the  ooiporation,  coiporate  cred- 
itors or  other  persons  even  though  the  stock  was  not  actually  paid 
up  as  represented. 

2.  Where  a  person  in  open  market,  in  good  faith  and  without 
notice,  purchases  certificates,  such  stock  is  to  be  deemed  '^aid  up" 
in  his  hands,  and  he  is  protected  as  a  bona  fide  purchaser,  even 
though  there  is  nothing  on  the  face  of  the  certificates  stating  that 
they  are  paid  up. 

Corporaiiang — Stochholden —  Assessment —  Defenses —  Foreign 
corporations — Confliei  of  laws. 

8.  In  an  action  by  a  receiver  of  a  foreign  corporation  against 
a  stockholder,  a  resident  of  Pennsylvania,  to  recover  an  assess- 
ment authorized  by  a  decree  of  a  court  having  jurisdiction  of  the 
affairs  of  thei  coiporation,  the  defendant  cannot  question  the  find- 
ings of  insolvency,  and  the  foundations  of  the  assessments,  but  he 
can  set  up  any  defense  which  is  personal  to  himself  in  which  are 
involved  his  rights  as  a  bona  fide  holder  of  the  stock. 

Argued  Jan.  5^  1912.  Appeal,  No.  200,  Jan.  T.,  1911, 
by  plaintifT,  from  judgment  of  Superior  Court,  Oct.  T., 
1910,  No.  21,  reversing  order  of  C.|  P.  No.  4,  Phila.  Co., 
Dec.  T.,  1908,  No,  2748,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Thomas  E.  French,  Ancillary  Beceiver  of  The  Agnew 
Company  t.  J.  Horace  Harding.    Before  Bbown,  Mbs- 

TRIZAT,    POTTBB,    ELKIN,    STBWAET    and    MOSOHZISKBB, 

JJ.    Affirmed. 

Appeal  from  the  Superior  Court.  v 

Hbad,  J.,  filed  the  following  opinion : 

This  appeal  comes  from  an  order  or  decree  of  the 
learned  court  below  making  absolute  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense.    As, 
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in  the  view  we  take  of  the  case,  it  must  go  back  to  be 
tried  according  to  the  course  of  the  common  law^  we 
follow  the  approved  practice  of  the  appellate  courts  in 
indicating,  as  briefly  as  we  may  considering  the  nature 
of  the  question  involved,  the  reasons  why  we  have  de- 
termined the  affidavit  to  be  sufficient  to  protect  the  de- 
fendant from  a  summary  judgment. 
The  Agnew  Company  was  a  corporation  of  the  State 
of  New  Jei^sey,  with  a  capital  stock  of  |250,000.00  di- 
vided into  5000  shares  of  the  par  value  of  |50.00  each. 
Upon  a  proper  proceeding  begun  in  the  Court  of  Chan- 
cery of  that  state,  having  jurisdiction  of  the  affairs  of 
insolvent  corporations,  it  was  determined  that  the  said 
corporation  was  insolvent;  that  its  outstanding  in- 
debtedness, bonded  and  otherwise,  equalled  or  exceeded 
the  amount  of  its  capital  stock;  that  all  of  the  shares 
of  the  said  stock  had  been  originally  issued  by  the  cor- 
poration without  its  receipt  of  anything  therefor  from 
the  parties  to  whom  it  was  originally  issued;  that  it 
was  necessary  in  order  to  pay  its  debts,  that  an  assess- 
ment equal  to  the  full  par  value  of  the  stock,  be  levied 
against  all  the  stockholders;  that  J.  Horace  Harding, 
the  present  defendant,  was  then  the  owner  of  ten  shares 
of  said  stock ;  and  that  the  receiver,  who  had  been  pre- 
viously appointed,  be  authorized  to  levy  such  an  as- 
sessment and  ta  proceed  to  collect  the  same  from  the 
respective  stockholders.  Basing  his  right  to  recover  on 
this  decree  of  the  New  Jersey  court,  the  plaintiff,  the 
duly  appointed  receiver,  brought  thl&  action  in  the 
county  of  Philadelphia  to  recover  from  the  defendant 
the  amount  of  such  assessment  with  interest  and  costs. 
By  way  of  defense  the  defendant  set  up  that  at  the 
time  of  the  institution  of  said  proceedings,  and  before 
and  since,  he  was  and  has  remained  a  citizen  of  the 
state  of  Pennsylvania;  that  at  no  time  was  he  served  in 
the  state  of  New  Jersey  wfth  any  process  from  the  said 
court;  that  he  never  appeared  therein  in  perc^on  or  by 
counsel,  and  at  no  time  and  in  no  way  submitted  him- 
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self  to  the  jurisdiction  of  that  court;  that  he  had  no 
knowledge  of  such  proceedings  other  than  that  con- 
veyed to  him  by  notices  through  the  mails  addressed  to 
him  at  his  place  of  business  in  the  city  of  Philadelphia 
and  there  received  by  him ;  that  he  was  not  an  original 
subscriber  to  the  stock  of  said  company,  nor  was  he  one 
of  the  parties  who  promoted  it,  who  received  any  stock 
from  it,  or  had  any  knowledge  of  the  manner  in  which 
the  said  stock  was  issued,  or  of  the  affairs  of  the  cor- 
poration at  that  time,  or  of  any  fraud  or  wrong  doing 
perpetrated  by  those  who  organized  or  promoted  the 
said  corporation  or  originally  received  the  certificates 
representing  its  capital  stock;  that  in  the  ordinary 
course  of  business,  in  the  city  of  Philadelphia,  he 
bought  for  a  valuable  consideration  ten  shares  of  the 
said  stock  through  his  broker  who  was  making  sale  of 
an  automobile  for  him,  and  who,  with  his  consent,  ac- 
cepted the  ten  shares  in  part  payment  of  the  purchase 
price  of  his  car ;  that  having  thus  acquired  his  stock  in 
the  open  market,  for  a  valuable  consideration,  without 
any  knowledge  that  it  had  been  illegally  or  fraudu 
lently  issued  or  would  be  subject  to  call  or  assessment 
by  the  corporation  or  its  receiver,  he  was  not  legally 
liable  to  pay  such  an  assessment  as  had  been  directed 
by  the  New  Jersey  court,  and  that  notwithstanding  its 
decree,  he  had  a  right  to  his  day  in  court  and  to  make 
defense  on  the  grounds  indicated.  As  already  stated, 
the  learned  court  below  entered  a  summary  judgment 
against  him  without  any  opinion  indicating  the  grounds 
for  such  action. 

We  may  say  in  the  outstart  that  we  think  the  facts 
upon  which  his  defense  is  predicated  are  fairly  and  suf- 
ficiently averred  in  his  affidavit  The  argument  of  the 
learned  counsel  for  the  appellee  attacking  the  affidavit 
in  this  respect  we  do  not  find  to  be  convincing.  We 
shall  consider  the  question  in  two  aspects.  Do  the  facts 
averred  indicate  a  legal  defense  to  the  plaintiff's  claim? 
Is  such  defense  here  available  in  the  face  of  the  decree 
Vol.  ccxxxv — 6 
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entered  by  the  New  Jersey  court,  or  would  its  acceptance 
amount  to  a  collateral  attack  on  that  decree? 

(1)  From  Cook  on  Corporations,  Vol.  1,  Sec.  50, 
where  may  be  found  a  general  discussion  of  this  ques- 
tion, supported  by  many  notes  and  citations,  we  quote 
the  following:  ^^A  bona  fide  purchaser,  for  value  and 
without  notice,  of  stock  issued  by  a  corporation  as  paid 
up,  cannot  be  held  liable  on  such  stock  in  any  way,  either 
to  the  corporation,  corporate  creditors  or  other  i>ersons, 
even  though  the  stock  was  not  actually  paid  up  as 
represented.  .  .  .  The  law  goes  still  further  and  holds 
that  where  a  person  in  open  market,  in  good  faith  and 
without  notice,  purchases  certificates,  such  stock  is  to 
be  deemed  *paid  up^  in  his  hands,  and  he  is  protected  as 
a  bona  fide  purchaser,  even  though  there  is  nothing  on 
the  face  of  the  certificates  stating  that  they  are  paid  up. 
This  can  now  be  laid  down  as  the  established  rule.  It 
is  based  on  sound  public  policy,  favoring  as  it  does  the 
transfer  of  personal  property  and  the  quasi-negotia- 
bility  of  stock  and  discountenancing  secret  liens  and 
constructive  notice."  The  principle  thus  deduced  by 
the  learned  author  has  been  clearly  stated  and  followed 
in  the  decisions  of  the  courts  of  last  resort  of  a  number 
of  the  states  of  the  Union  as  well  as  in  England.  In 
Finletter  v.  Appleton,  195  Pa.  349,  a  bill  was  filed  by 
the  receiver  of  an  insolvent  corporation  against  the 
company  and  its  stockholders  to  compel  the  payment 
of  unpaid  subscriptions  to  its  capital  stock.  The  bill 
averred  in  detail  the  manner  in  which  the  stock  had 
been  originally  issued  in  violation  of  law  and  without 
the  receipt  by  the  company  of  any  value  therefor.  It 
further  averred  that  certain  persons,  who  became  the 
appellees  in  the  reported  case,  were  at  the  time  of  the 
filing  of  the  bill  the  owners  of  certain  shares,  having  re- 
ceived them  by  transfer  from  those  to  whom  they  were 
originally  issued.  "The  api)ellees  demurred  on  the 
grounds  that  the  bill  disclosed  that  they  were  not 
original  subscribers  to  the  stock  or  promoters  of  the 
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company  but  were  purchasers  of  the  stock  in  the  mar- 
ket; ..  .  and  that  the  bill  fails  to  aver  that  they  pur- 
chased the  stock  with  notice  of  the  fraud  alleged  in  the 
bill,  or  were  not  purchasers  hereof  for  value."  The 
demurrer  was  sustained.  In  affirming  the  decree,  Mr. 
Justice  Mbstbbzat,  speaking  for  the  court,  said :  ^^The 
blQ  in  this  case  shows  that  the  defendants  are  owners 
of,  but  not  the  original  subscribers  to,  certain  full  paid 
shares  of  stock.  There  is  no  allegation  that  they  are 
not  holders  for  value  or  holders  with  notice  of  the  fraud 
allied  in  the  bill.  It  is  conceded  that  they  purchased 
their  stock  in  the  open  market.  As  shown  by  the  plead- 
ings, therefore,  the  defendants  are  not  responsible  to 
the  plaintiff  for  any  unpaid  subscriptions  on  the  stock 
now  held  by  them,  and  hence  can  safely  rest  upon  their 
demurrer."  We  must  therefore  conclude  that  the  affi- 
davit disclosed  a  legal  defense. 

(2)  That  the  New  Jersey  court  had  complete  juris- 
diction of  the  insolvent  corporation  and  its  affairs  is 
not  and  cannot  be  denied.  Its  findings  and  decree 
therefore,  made  within  the  limits  of  that  jurisdiction  in 
disposing  of  the  affairs  of  the  corporation,  cannot  be 
collaterally  attacked  in  the  courts  of  this  state.  The 
defendant  is  therefore  concluded  by  the  decree  in  so  far 
BB  it  determines  the  fact  of  insolvency;  the  extent  of 
the  indebtedness  of  the  insolvent  corporation;  that  its 
capital  stock  was  issued  to  the  original  stockholders  in 
violation  of  law  and  without  the  payment  of  any  money 
therefor;  that  an  assessment  equal  to  the  par  value  of 
the  stock  was  necessary  to  enable  its  receiver  to  pay 
its  debts;  that  this  defendant,  with  the  other  persons 
named  in  the  decree,  were  the  holders  of  the  shares  of 
such  stock  named  in  the  decree;  and  that  the  receiver 
was  anthoriEed  to  proceed  with  the  collection  of  such 
assessment  All  of  these  matters  were  necessarily  de- 
termined in  ascertaining  the  status  of  the  corporation 
to  its  creditors  and  stockholders,  and  in  so  far  as  these 
determinations   affected   the   individuals   holding  the 
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stocky  the  court  was  acting  within  its  jurisdiction  be* 
cause  it  was  dealing  with  them  only  as  a  class,  qua 
stockholders,  and  in  this  sense  and  in  this  respect  they 
were  within  the  jurisdiction. 

But  the  defendant  as  an  individual  was  never  within 
the  jurisdiction  of  that  court.  No  judgment  in  per^ 
sonam  against  him  could  therefore  be  entered  by  that 
court.  If  this. were  not  true,  no  citizen  of  any  state 
could  with  safety  buy  in  the  open  market  shares  in  the 
capital  stock  of  a  corporation  of  a  distant  state,  be- 
cause  he  would  be  compelled  at  all  times  to  go  to  that 
distant  state  to  defend  or  else  be  liable  to  have  a  peiv 
sonal  judgment  entered  against  him.  An  examinati<m 
of  the  decree  of  the  New  Jersey  court  leads  us  to  the 
conclusion  that  it  does  not  purport  on  its  face  to 
amount  to  a  personal  judgment  against  this  defendant 
that  he  pay  to  the  receiver  a  particular  sum  of  money. 
Decrees  like  the  one  before  us  are  of  not  infrequent  oc- 
currence, and  we  think  there  is  a  consensus  of  opinicm, 
indicated  by  all  of  the  decisions,  that  there  still  remains 
to  the  individual  stockholders,  when  sued  in  the  courts 
of  his  domicile  in  a  case  like  the  present  one,  the  right 
to  make  any  defense  personal  to  himself.  That  is  to 
say,  a  defense  which  cannot  be  made  by  the  entire  body 
of  stockholders  as  a  class,  with  whom  alone  the  court 
was  dealing,  but  by  him  as  an  individual,  such  as 
minority,  lunacy,  payment  or  any  other  defense  arising 
out  of  the  particular  circumstances  incident  to  his  per- 
sonal acquisition  of  the  stock. 

In  this  state  the  courts  of  Dauphin  county  are  vested 
by  statute  with  jurisdiction  over  the  affairs  of  certain 
insolvent  corporations,  and  decrees  determining  the 
facts  of  insolvency,  that  the  indebtedness  amounts  to  a 
certain  sum,  that  an  assessment  of  a  fixed  amount  is 
necessary,  and  authorizing  receivers  to  proceed  to  col- 
lect such  assessments  from  the  stockholders,  have  been 
frequently  made.  In  Fire  Insurance  Co.  v.  Boggs, 
172  Pa.   91,   a  case  of  that  character,   Mr.   Justice 
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MiTCHBLL  used  the  following  language:  ^^The  order 
of  the  Dauphin  county  court  is  conclusive  upon  the 
validity  and  the  amount  of  the  assessment,  but  it 
does  not  touch  the  liability  of  the  defendant  to  pay.  It 
could  not  do  so,  as  he  has  not  been  heard  and  there- 
fore cannot  be  concluded  as  to  defenses  which  are  per- 
sonal to  himself."  In  Wood  v.  Live  Stock  Insurance 
Co.,  154  Pa.  157,  the  Supreme  Court,  in  touching  upon 
this  aspect  of  the  case  then  before  them,  said:  ^^In 
view  of  what  has  been  said,  the  remaining  specifications 
do  not  require  discussion.  There  is  nothing  in  either 
of  them  that  would  justify  a  reversal  or  modification  of 
the  decree.  Appellants  and  other  policy  holders  are 
not  concluded  by  the  decree  from  defending  on  any 
ground  that  is  personal  and  peculiar  to  themselves,  re- 
si)ectively."  The  same  doctrine  is  recognized  in  our 
own  case  of  Brown  v.  Spackman,  29  Pa.  Super.  Ct.  638. 
In  determining  the  limitations  of  the  fundamental 
principles  that  full  faith  and  credit  must  be  given  by 
the  courts  of  every  state  to  the  proper  judgments  of  the 
courts  of  another  state,  the  decisions  of  the  courts  of 
the  United  States  must  be  regarded  as  of  the  very  high- 
est authority.  A  brief  citation  from  two  of  such  cases 
will  suffice.  In  Rood  v.  Whorton,  67  Fed.  Repr.  434, 
the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  Wisconsin  thus  defined  the  limitations  of  a 
decree  of  the  character  of  the  one  now  under  consider- 
ation. "It  is  true,  as  held  in  Hawkins  v.  Glenn,  131 
U.  S.  319,  and  in  Glenn  v.  Liggett,  135  U.  S.  533,  that 
in  the  absence  of  fraud,  stockholders  are  bound  by  a 
decree  against  their  corporation  in  respect  to  corpora- 
tion matters,  and  such  a  decree  is  not  open  to  collateral 
attack,  as  the  stockholder  is  to  be  deemed  privy  to  the 
proceedings  touching  the  body  of  which  he  is  a  member. 
But  this  rule  applies  only  so  far  that  he  cannot  ques- 
tion the  findings  of  insolvency  and  the  foundations  of 
an  assessment  upon  the  stockholders.  Upon  any  ques- 
tion of  individual  liability  in  which  are  involved  his 
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rights  as  a  bona  fide  holder,  or  in  respect  to  his  special 
holding  of  stock,  a  stockholder  is  entitled  to  his  day  in 
court  and  cannot  be  bound  by  any  ex  parte  adjudica- 
tions of  liability.  There  is  no  adjudication  affecting 
the  defense  interposed  by  this  defendant,  and  he  is  not 
liable  upon  his  shares  of  stock."  In  Great  Western 
Telegraph  Company  v.  Purdy,  162  TJ.  S.  329,  we  quote 
the  following  language  from  the  opinion  of  the  court: 
'^The  whole  effect  of  the  order  of  assessment  being  to 
fix  the  amount  which  any  stockholder  under  his  con- 
tract of  subscription  should  pay  and  to  authorize  the 
receiver  to  bring  suits  for  the  same,  but  not  to  deter- 
mine whether  the  present  defendant  or  any  other  par- 
ticular stockholder  was  liable  for  anyhing.  The  Iowa 
court,  by  sustaining  the  defense  of  the  statute  of  limi- 
tations, did  not  deny  to  the  judicial  proceeding  of  Illi- 
nois the  full  faith  and  credit  to  which  it  was  entitled." 
The  doctrine  of  this  case  was  recognized  and  fol- 
lowed in  the  very  latest  utterance  of  this  court  on  the 
subject,  Newton^s  Estate,  decided  at  the  recent  March 
term  and  not  yet  reported.  That  was  an  action  by  a 
receiver  against  a  stockholder  to  recover  an  assessment 
authorized  by  a  decree  of  a  court  having  jurisdiction  of 
the  affairs  of  the  corporation.  The  defendant  inter- 
posed the  plea  of  the  statute  of  limitations.  To  deter- 
mine the  validity  of  this  plea  it  became  necessary  to 
inquire  into  the  nature  and  effect  of  the  assessment  and 
the  decree  of  the  court  authorizing  it.  For  if  that  de- 
cree had  the  effect  of  a  judgment  against  the  defendant, 
his  plea  must  have  been  unavailing.  Speaking  for  this 
court,  Hbndbrson,  J.,  said:  "The  order  authorizing 
the  assessment  was  not  a  judgment.  ...  It  was  con- 
clusive evidence  of  the  necessity  for  making  the  assess- 
ment and  bound  the  stockholders  without  personal  no- 
tice to  that  extent,  but  the  stockholder  sued  had  the 
right  to  set  up  any  defense  which  he  might  have  to  an 
action  on  the  contract,  among  which  defenses  is  the 
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plea  of  the  statute  of  limitations."     Great  Western 
Telegraph  Co.  v.  Purdy,  126  U.  S.  329. 

As  the  record  now  stands  we  are  of  opinion  that  the 
affidavit  filed  exhibited  a  sound  legal  defense  and  that 
a  judgment^  founded  on  such  a  defense,  would  not  be  a 
collateral  attack  on  the  validity  of  the  decree  of  the 
New  Jersey  court  nor  a  denial,  to  the  judicial  proceed- 
ings of  the  courts  of  that  state,  of  the  full  faith  and 
credit  to  which  they  are  entitled. 

Judgment  reversed  and  a  procedendo  awarded. 

Error  assigned  was  the  judgment  of  the  Superior 
CJourt. 

Henry  Spalding,  with  him  David  N".  Fell,  Jr.,  for  ap- 
pellant. 

jHT.  B.  Chill,  for  appellee. 

Pbe  Curiam,  February  19,  1912: 

The  majority  of  the  court  concur  fully  in  the  views 
expressed  by  the  learned  judge  of  the  sui)erior  court  in 
his  opinion  reversing  the  judgment  against  the  defend- 
ant for  want  of  a  sufficient  affidavit  of  defense,  and  on 
that  opinion  the  judgment  of  the  superior  court  is  af- 
firmed. 
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Beegan's  Estate. 

Decedents  estates — Widow's  $6fi00  preference — Constitviianal 
law^Act  of  April  1,  1909,  P.  L.  87. 

The  Act  of  April  1,  1909,  P.  L.  87,  giving  to  widows  of  dece- 
dents $5,000  preference  in  distribution,  applies  not  only  to  estates 
of  intestates,  but  also  to  the  estate  of  testates  where  the  widow 
elects  to  take  against  the  will.    The  act  is  constitutional. 

Argued  Jan.  5,  1912.  Appeal,  No.  209  Jan.  T.,  1911, 
by  Joseph  Deegan,  from  decree  of  O.  C.  Phila.  CJo., 
Jan.  T.,  1911,  No.  402,  dismissing  exceptions  to  adjudi- 
cation in  Estate  of  Michael  Deegan,  deceased.  Before 
Fell,  C.  J.,  Brown,  Mbstbbzat,  Pottbb,  Elkin, 
Stbwabt  and  Moschziskbb,  J  J.    Affirmed. 

Exceptions  to  adjudication. 

Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 

Edmund  Randall,  with  him  M.  J.  McEnery,  for  ap- 
pellant. 

Frank  O.  Sayre,  with  him  Charles  H.  Sayre,  for  ap- 
pellee. 

Opinion  bt  Mb.  Justicb  Mbstbbzat,  February  19, 
1912: 

The  question  raised  on  this  record  involves  the  inter- 
pretation of  the  act  of  April  1,  1909,  P.  L.  87,  and  is 
determined  by  the  decision  in  the  estate  of  Joseph 
Guenthoer,  deceased,  235  Pa.  67.  For  the  reasons 
stated  in  the  opinion  filed  herewith  in  that  estate,  the 
decree  of  the  court  below  is  affirmed. 
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Bowling,  Appellant  v.  Boberts. 

Negligence  —  Automobiles  —  Evidence  —  Identity  of  machine — 
Case  for  jury, 

1.  In  an  action  against  the  owners  of  an  automobile  to  recover 
damages  for  personal  injuries  resulting  from  the  fright  of  a  horse 
caused  by  the  alleged  negligent  operation  of  the  automobile,  the 
case  is  for  the  jury  on  the  question  of  identity  of  the  machine,  the 
negligence  being  established,  where  the  plaintiff  testifies  that  the 
machine  which  he  saw,  was  a  large  one  with  a  '^ot  of  bunting  and 
flags  fluttering  all  over  it,"  and  that  he  saw  no  other  machine  so 
decorated,  while  the  other  evidence  in  the  case  shows  that  the  de- 
fendant on  the  day  of  the  accident  used  a  large  machine  to  carry 
prospective  purchasers  of  lots  from  a  railroad  station  to  the  prop- 
erty they  were  developing,  that  this  machine  was  decorated  with 
buntings  and  streamers,  and  that  pamphlets  advertising  the  lots 
were  distributed  from  it. 

2.  While  in  such  a  case  the  burden  is  upon  the  plaintiff  to  prove 
whose  machine  was  responsible  for  the  accident,  and  he  must 
identity  ^t  to  the  satisfaction  of  the  jury,  he  is  not  required  to  do 
an  imi)08ible  thing,  but  only  to  produce  such  evidence  as  will  sat- 
is^ the  minds  of  twelve  intelligent  jurors  of  the  identity  of  the 
machine. 

Mr.  Justice  Moschzisker  dissents. 

Argued  Jan.  5,  1912.  Appeal  No.  232,  Jan.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June 
T.,  1908,  No.  1247,  refusing  to  take  off  non-suit  in  case 
of  Ernest  P.  Bowling  and  Lorena  his  wife  v.  William 
T.  B.  Roberts  et  al.,  trading  as  William  T.  B.  Roberts 
&  Son.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat,  Pot- 
TBB,  EiiKiN,  Stewart  and  Moschziskbb,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Audbnribd,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
CJourt. 

Error  assigned  was  refusal  to  take  off  non-suit. 
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Earry  D.  Westcott  of  Westcott,  Weatcott  d  Mc 
Manus,  for  appellants. — The  plaintiff  is  entitled  to 
every  inference  from  every  fact  in  the  case.  The  case 
at  bar  presents  a  series  of  facts^  whichi  when  reasoned 
about,  necessarily  furnish  room  for  dispute  and  differ- 
ence of  opinion.  The  state  of  facts  is  of  such  a  char- 
acter as  to  come  within  the  law  of  this  State,  and  re- 
quires their  submission  to  a  jury:  Devlin  v.  Beacon 
Light  Co.,  192  Pa.  188;  Heh  v.  Consolidated  Gas  Co., 
201  Pa.  443;  Spear  v.  R.  R.  Co.,  119  Pa.  61;  Ranch  v. 
Smedley,  208  Pa.  175;  Joyce  v.  B.  &  O.  R.  R.  Co.,  230 
Pa.  1;  Wessel  v.  Steel  Co.,  28  Pa.  Super.  Ct  332;  Pet- 
terman  v.  Rush  Township,  28  Pa.  Super.  Ct  77;  Emig 
V.  Ry.  Co.,  43  Pa.  Super.  Ct.  432;  Baker  v.  Gas  Co.,  157 
Pa.  593. 

''The  power  to  non-suit  should  not  be  exercised  with- 
out great  caution:  Stanly  v.  South  wood,  4  Phila.  291; 
Bevan  v.  Ins.  Co.,  9  W.  &  S.  187;  Brown  v.  Schock,  77 
Pa.  471;  Johnson  v.  Com.,  115  Pa.  369. 

Ruhy  R.  Yale,  for  appellees. — The  evidence  of  the 
identity  of  the  machine  was  insufficient  to  submit  to  the 
jury:  Lotz  v.  Hanlon,  217  Pa.  339. 

Opinion  by  Mil  Justice  Mbstbbzat,  February  19, 
1912: 

We  think  it  was  error  to  enter  a  compulsory  non- 
suit in  this  case.  The  controlling  question  for  deter- 
mination was  the  identity  of  the  automobile  which 
caused  the  accident  resulting  in  injury  to  the  plaintiffs, 
and  we  think  there  was  sufficient  evidence  to  submit  to 
the  jury  on  that  question. 

In  1907,  the  defendants  were  engaged  in  developing 
property  and  selling  lots  at  Pitman  Heights,  a  half 
mile  from  the  borough  of  Pitman  Grove,  Gloucester 
County,  New  Jersey.  There  was  a  farmers'  picnic  at 
Alcyon  Park,  near  Pitman  Grove,  on  August  7th  and 
8th,  1907,  and  on  the  occasion  it  appears  that  a  White 
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Steamer  automobile  was  used  for  carrying  prospective 
purchasers  of  building  lots  at  Pitman  Heights  from  the 
railroad  station  at  Pitman  Grove  to  the  Heights.  It 
was  also  used  in  carrying  persons  between  Pitman 
Heights  and  Alcyon  Park,  a  mile  distant,  and  from  the 
railroad  station  to  Alcyon  Park.  The  automobile  was 
a  large  one  and  was  decorated  with  bunting  imd  stream- 
ers ux>on  which  the  defendants'  name  and  'Titman 
Heights"  appeared  in  large  letters.  The  car  was  ac- 
companied by  one  Sands  whom  the  jury  might  well  have 
found  was  in  charge  of  the  defendants'  business  in  sell- 
ing lots  at  Pitman  Heights.  Pamphlets  advertising  the 
lots  were  distributed  from  the  car  on  its  trips  around 
Pitman  Grove.  Robert  Mitchell,  a  colored  man,  in  the 
employ  of  William  T.  B.  Roberts  a  member  of  the  de- 
fendant firm,  was  the  chauffeur  who  operated  the  car 
which  was  seen  at  various  times  during  the  picnic  on 
the  highways  in  the  vicinity  of  Pitman  Grove,  accom- 
panied by  Sands,  distributing  advertising  materials. 

Mr.  and  Mrs.  Bowling,  the  plaintiffs,  and  their  infant 
child  were  at  the  farmers'  picnic  at  Alcyon  Park  on 
August  8th,  and  left  for  their  home  about  4.30  P.  M.  of 
that  day.  They  drove  out  Holly  avenue  to  Pitman 
Grove,  thence  along  Broadway  to  Pitman  Avenue,  and 
were  driving  on  the  latter  highway,  about  one  hundred 
yards  west  of  the  old  Woodbury  Road  which  crosses 
Pitman  avenue,  when  an  automobile  turned  from  the 
road  into  the  avenue  and  approached  the  plaintiffs' 
wagon.  The  plaintiffs'  horse  became  frightened,  ran 
away,  threw  the  occupants  of  the  wagon  out  and  in- 
jured the  plaintiffs  severely.  The  plaintiffs  claim  that 
it  was  the  defendants'  automobile  decorated  and  used 
by  them  on  that  day  for  advertising  purposes  which 
frightened  his  horse  and  caused  the  accident.  The 
automobile  was  running  rapidly  and  as  it  neared  the 
plaintiffs'  wagon  it  increased  its  speed  and  sounded  the 
horn  frequently.  The  chauffeur  made  no  attempt  to 
stop  although  signalled  to  do  so  by  Mr.  Bowling.    The 
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plaintiffs  testified  that  the  automobile  was  a  large  one 
and  was  decorated  with  flags  and  bunting^  that  the 
bunting  was  ''all  flopping  down  the  sides  and  flags  on 
it/'  and  that  there  was  a  ''lot  of  bunting  and  flags  flut- 
tering all  oyer  it,  just  like  a  mass  of  bunting."  There 
were  four  or  five  persons  in  the  car.  Replying  to  ap- 
pellants' counsel,  Mr.  Boif  ling  testified  that  the  day  of 
the  accident  was  a  "big  day"  at  Alcyon  Park,  and 
further:  "Q.  Teams  generally  were  decorated  with 
bunting  and  other  things  because  of  that  fact,  were 
they  not?  A.  I  didn't  see  any.  They  don't  decorate  on 
that  day." 

Alcyon  Park  is  about  one-half  mile  west  of  Pitman 
Grove,  Pitman  Heights  where  the  defendants'  lots  were 
located  is  about  the  same  distance  east  of  Pitman 
Grove,  and  the  place  of  the  accident  is  about  one-half 
mile  in  a  southwesterly  direction  from  Pitman  Grove. 
It  will  thus  be  seen  that  these  distances  are  short  and 
that  an  automobile  could  cover  them  in  a  very  few 
minutes.  If  the  automobile  which  caused  the  accident 
was  being  used  by  defendants'  employee  in  their  busi- 
ness at  the  time,  they  are  responsible  if  the  party  oper- 
ating it  was  negligent  and  caused  the  accident  result- 
ing in  the  plaintiffs'  injuries.  It  is  immaterial  who  the 
chauffeur  was.  The  liability  of  the  defendants  in  this 
action,  therefore,  depends  upon  whether  the  plaintiffs 
produced  sufficient  evidence  to  warrant  the  jury  in 
identifying  the  automobile  which  caused  the  accident 
as  the  one  which  was  being  used  by  Sands  in  the  de- 
fendants' business  on  that  day.  In  determining  the 
question  the  difficulty  in  identifying  an  automobile 
travelling  at  such  rapid  speed  must  not  be  overlooked. 
If  the  evidence  is  believed,  the  chauffeur  gave  no  heed 
to  the  plaintiffs'  signal  to  stop  the  machine  but  accel- 
erated his  speed  and  sounded  his  horn  frequently  until 
he  had  passed  the  plaintiffs'  wagon.  Of  course,  the 
plaintiffs'  attention  was  directed  to  their  horse  in  order 
to  prevent  an  accident.    They  manifestly  gave  the  best 
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and  only  description  of  the  machine  that  anyone  could 
give  nnder  the  circumstances.  This  description,  with 
the  other  facts  in  the  case,  we  think,  was  sufficient  to 
warrant  the  conclusion  by  the  jury  that  it  was  the 
Roberts  automobile  that  frightened  the  plaintiffs'  horse. 
The  decorations  on  this  machine  corresponded  to  a  cer- 
tain extent,  at  least,  with  those  on  the  Roberts  machine 
in  use  by  the  defendants  on  that  day.  Both  were  cov- 
ered with  "a  lot  of  bunting  and  flags  fluttering  all  over 
the  machine,  just  like  a  mass  of  bunting/'  A  machine 
thus  decorated  would  attract  attention  and  would  be 
noticed  wherever  it  went  Mr.  Bowling  says  that  he  saw 
no  other  machine  decorated  with  bunting  in  the  com- 
munity on  that  day.  Of  course,  this  is  not  conclusive 
of  the  fact,  but  it  is  some  evidence  for  the  jury.  The 
Roberts  machine  was  a  large  one,  so  was  the  one  that 
caused  the  accident  and,  from  the  description  given  by 
the  witnesses,  the  decorations  of  the  two  machines  may 
well  be  regarded  as  similar. 

It  would  be  difficult  for  the  plaintiffs  to  describe 
more  accurately  than  they  did  the  automobile  which 
frightened  their  horse.  To  require  a  plaintiff  under 
sucli  circumstances  to  testify  to  the  number  or  give  a 
minute  description  of  the  machine  which  caused  the 
accident,  would  frequently  defeat  a  meritorious  cause 
of  action.  It  cannot  be  expected,  and  therefore  it  is 
not  required.^  While  the  burden  is  upon  the  plaintiff 
in  such  cases  to  prove  whose  machine  was  responsible 
for  the  accident  resulting  in  his  injury,  and  he  must 
identify  it  to  the  satisfaction  of  the  jury,  he  is  not  re- 
quired to  do  an  impossible  thing  but  only  to  produce 
such  evidence  as  will  satisfy  the  minds  of  twelve  intel- 
ligent jurors  of  the  identity  of  the  machine.  This  might 
be  done  by  showing  the  similarity  between  the  peculiar 
and  unusual  decorations  on  the  Roberts  machine  and 
those  on  the  machine  which  frightened  the  plaintiffs' 
horse,  and  the  plaintiffs  might  thus  make  a  prima  facie 
case  which  the  defendants  would  be  called  upon  to 
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answer.  Had  the  plaintiffs'  horse  been  frightened  by 
another  team  approaching  from  the  opposite  direction 
they  <:onid  easily  have  identified  the  driver  and  the  con- 
veyance but,  as  suggested  above,  the  rapidity  with 
which  an  automobile  travels,  and  especially  the  speed 
at  which  this  one  was  going,  would  prevent  a  more 
specific  identification  than  that  given  by  the  plaintifte. 

It  may  be  that  on  the  trial  of  the  cause  the  defend- 
ants' testimony  may  be  so  clear  and  conclusive  that  the 
court  would  be  justified  in  directing  a  verdict  for  the 
defendants.  As  the  case  now  stands,  however,  the  tes- 
timony points  to  the  machine,  causing  the  accident,  as 
the  one  in  use  by  the  defendants  at  the  time  in  their 
business  in  promoting  the  sales  of  their  lots  at  Pitman 
Heights.  If  this  be  true,  and  all  the  evidence  in  the 
case  satisfies  the  jury  of  the  fact,  the  defendants  must 
successfully  meet  the  question  of  negligence  or  respond 
in  damages  for  the  plaintiffs'  injuries. 

In  their  printed  argument,  appellants'  counsel  do  not 
confine  themselves  to  the  facts  disclosed  by  the  testi- 
mony introduced  on  the  trial  of  the  cause.  Had  they 
done  so,  the  testimony  taken  on  the  former  trial  but 
not  offered  in  the  present  case,  would  not  have  been  re- 
ferred to,  and  the  apparent  conflict  between  the  facts 
as  stated  by  counsel  and  the  testimony  would  probably 
not  have  occurred.  It  may  be  suggested  that  on  the 
next  trial  the  plaintiffs'  case  should  be,  as  manifestly 
it  can  be,  more  fully  developed.  The  relative  position 
of  the  different  places  involved  in  the  case  and  the  dis- 
tances from  each  other  should  at  least  be  approxi- 
mately shown. 

The  judgment  is  reversed  with  a  procedendo. 

Mr.  Justice  Moschziskeb,  dissents. 
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Kinsey  v.  Locomobile  Company  of  America, 
Appellant. 

Negligence — Elevator — Unguarded  shafi—Chaufyeur. 

In  an  action  for  personal  injuries  against  the  owner  of  an  auto- 
mobile garage,  a  yerdict  and  judgment  for  the  plaintiff  will  be 
affirmed  where  there  is  evidence  that  the  plaintiff  was  a  chauffeur 
in  the  ^nplpy  of  a  customer  of  the  garage,  that  he  was  lawfully 
on  the  premises  in  his  employment,  and  that  without  negligence 
on  his  part  he  fell  down  an  elevator  shaft  which  the  defendant  had 
negligently  left  unguarded. 

Argued  Jan.  8,  1912.  Appeals,  Nos.  178  and  179, 
Jan.  T.,  1911,  by  defendant,  from  judgment  of  C.  P.  No. 
4,  Phila-  Co.,  Dec.  T.,  1908,  No.  2669,  on  verdict  for 
plaintiff  in  case  of  Sherman  Kinsey,  by  his  father  and 
next  friend,  John  H.  Kinsey  and  John  H.  Kinsey  y. 
The  Locomobile  Company  of  America.  Before  Brown, 
Mbstrbzat,  Elkin,  Stewart  and  Mosghziskbr,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Carr,  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  15,000. 

On  motion  for  judgment  for  defendant  n.  o.  v.  Carr, 
J.,  filed  the  following  opinion : 

The  defendants  motion  for  judgment  non  obstante 
veredicto  presents  two  questions :  the  duty  which  the 
defendant  owed  the  plaintiff,  and  the  degree  of  care 
which  the  plaintiff,  Sherman,  exercised  at  the  time  of 
the  accident. 

The  plaintiffs  contend  that  Sherman,  who  was  in- 
jured, was  on  the  premises  of  the  defendant  for  the 
purpose  of  his  emplojrment  as  chauffeur  for  Dr.  Stewart, 
and  that  while  working  on  the  second  floor  of  building 
he  was  engaged  in  his  lawful  employment,  and  that  it 
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was  a  question  of  fact  for  the  jury  to  determine  whether 
he  was  there  by  virtue  of  an  implied  invitation  from 
the  defendant,  and  that,  if  so,  it  was  the  duty  of  the 
defendant  to  keep  the  premises  in  a  reasonably  safe 
condition  so  that  he  might  not  be  exposed  to  injury. 

The  defendant  claims  that  Sherman  was  upon  its 
premises  as  a  licensee  merely,  and  that  therefore  it 
owed  him  no  duty  except  not  to  wilfully  injure  him  or 
negligently  permit  him  to  encounter  hidden  periL 

The  determination  of  the  respective  rights  and  duties 
of  the  parties  depends  in  the  first  place  upon  the  fact 
of  employment  as  chauffeur  of  Sherman  by  Dr.  Stewart, 
and,  in  turn,  his  rights  and  those  of  his  chauffeur  to 
the  use  of  the  second  floor  of  the  building,  and  the  de- 
gree of  care  thereby  owing  to  Sherman  from  the  de- 
fendant. 

The  defendant  is  an  owner  and  proprietor  of  a  pub- 
lic garage  for  the  storing  and  repairing  for  pay  of  auto- 
mobiles, situated  on  the  east  side  of  Broad  street  be- 
tween Eace  and  Vine  streets,  and  extending  eastward 
to  Watts  street.  The  building  consists  of  a  basement 
and  three  stories.  In  the  basement  the  automobiles 
were  washed  and  polished.  The  first  floor  was  used  as 
a  salesroom,  and  its  rear  opened  upon  Watts  street. 
An  elevator  was  operated  for  carrying  automobiles  to 
the  several  floors,  on  the  third  of  which  was  a  repair 
shop,  and  the  second  of  which  was  used  for  storage  pur- 
poses. 

The  contract  of  storage  between  Dr.  Stewart  and  the 
defendant  does  not  appear  in  evidence.  It  was  offered 
by  neither  side.  Sufficient  evidence,  however,  appears 
in  the  case  to  support  the  finding  of  the  jury  that  Sher- 
man was  in  fact  employed  as  chauffeur  by  Dr.  Stewart, 
who,  in  turn,  had  storage  rights  with  the  defendant 

If  such  rights  did  not  exist  the  proof  was  readily 
at  the  defendant's  command.  No  effort  was  made  to 
disprove  it  by  testimony.  Sufficient  proof  also  appears 
to  !3upi)ort  the  jury's  finding  that  Sherman  was  in  the 
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employ  as  chaufFenr  of  Dr.  Stewart,  whose  automobile 
was  ax>oii  storage  with  the  defendant  on  the  second 
floor  of  its  building.  The  defendant  did  not  show  rules 
and  regulations  between  it  and  Dr.  Stewart,  the  em- 
ployer of  the  chauffeur,  which  forbade  the  use  of  the 
second  floor  by  Sherman  upon  the  evening  in  question. 
In  fact,  his  presence  there  and  his  use  of  the  place  was 
known  to  and  apparently  acquiesced  in  by  the  em- 
ployees of  the  defendant  in  charge  upon  the  afternoon 
and  evening  of  the  accident.  The  evidence,  therefore, 
8upx>orts  the  finding  of  the  jury  that  Sherman,  being 
upon  the  premises,  was  more  than  a  mere  licensee. 

The  principle  of  law  which  controls  this  case  is  that 
one  who  maintains  a  building  for  the  purpose  of  trade 
or  doing  business  with  other  persons,  no  matter  what 
the  business  is,  is  bound  to  use  reasonable  care  in  keep- 
ing the  premises  safe :  Kay  v.  Railroad  Co.,  65  Pa.  269 ; 
McEee  v.  Bidwell,  74  Pa.  218;  Connelly  v.  Faith  Co., 
190  Pa.  553;  Reid  v.  Linck,  206  Pa.  109. 

The  averment  of  the  statement  is  that  the  defendant 
kept  and  maintained  the  elevator  shaft  in  a  negli- 
gent condition,  without  safeguards,  railings  or  lights, 
so  that  Sherman,  who  was  not  in  the  employ  of  the  de- 
fendant, but  who  was  lawfully  about  the  second  floor 
of  the  building  fell  through  the  shaft  while  using  due 
care  in  leaving  the  building.  Sufficient  evidence  aj)- 
pears  on  the  record  to  show,  as  the  jury  have  found, 
that  the  averments  of  negligence  were  well  founded 
and  that  the  second  floor  of  the  building  was  not  proi>- 
erly  lighted,  nor  the  elevator  shaft  properly  guarded  to 
the  reasonably  careful  degree,  which  was  owing  from 
the  defendant  under  the  circumstances. 

The  jury  having  found  by  their  verdict  that  Sher- 
man was  upon  the  second  floor  of  the  building,  not  as 
a  mere  licensee,  but  upon  the  implied  invitation  arising 
from  the  relation  of  Dr.  Sewart,  the  owner  of  the  auto- 
mobile, and  the  defendant,  the  question  of  Sherman's 
contributory  negligence  was  necessarily  submitted  to 
Vol.  ccxxxv — 7        -''  -  -  -^*^ 
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the  jury  also,  and  from  the  testimony  produced  upon 
both  sides,  and  upon  the  record,  the  finding  of  the  jury 
upon  this  point  is  also  warranted.  Nor  do  we  find  that 
the  verdict  is  grossly  inadequate. 

The  plaintifiTs  motion  for  a  new  trial  is  refused; 
and  the  defendant's  motion  for  judgment  non  obstante 
veredicto  is  also  refused. 

Error  assigned  was  in  overruling  motion  for  judg- 
ment n.  o.  V. 

W.  W.  Smithers,  with  him  H.  A.  Talbot,  for  appel- 
lant. 

William  T.  Connor,  with  him  John  R.  K.  Scott,  for 
appellee. 

Pbb  Curiam,  February  19,  1912: 

This  judgment  is  affirmed  on  the  opinion  of  the  court 
below  refusing  a  new  trial  and  judgment  for  the  defend- 
ant non  obstante  veredicto. 
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Malone  v.  Stewart,  Appellant 

PrincipiU  and  sureift — Contribution  among  sureties — Contract. 

Where  several  persons  are  sureties  on  separate  bonds  and  for 
varying  amounts,  for  the  completion  of  a  building,  and  are  com- 
peDed  for  their  own  protection  to  complete  the  building  left  un- 
finished by  the  contractor,  they  are  compellable  to  contribute  in 
proportion  to  the  amounts  of  their  respective  bonds,  and  if  one 
has  paid  more  than  his  share,  he  may  compel  contribution  from 
the  others  by  a  suit  in  equity,  although  at  the  time  the  suit  is 
instituted  there  are  pending  and  .undetermined  certain  contested 
claims  arising  out  of  the  construction  of  the  building. 

Argaed  Jan.  9, 1912.  Appeal,  No.  152,  Jan.  T.,  1911, 
by  defendant  Patrick  8.  Smith,  from  decree  of  C  P.  No. 
2,  Phila.  Co.,  June  T.,  1909,  No.  903,  in  equity  in  case  of 
Edwin  B.  Malone  v.  Amelia  Stewart  and  Patrick  S. 
Smith.  Before  Brown,  Mbstrbzat,  Elkin,  Stbwabt 
and  MoscHziSKBR,  J  J.    Affirmed. 

Bill  in  equity  for  contribution. 

SuLZBBBGBR,  P.  J.,  filed  the  following  opinion  in  ot^v 
ruling  a  demurrer  to  the  bill  upon  which,  after  hearing, 
there  was  a  decree  in  favor  of  the  plaintiff : 

The  Stewart  Contracting  (Company  contracted  with 
the  city  of  Philadelphia  to  build  a  schoolhouse,  and  gave 
bonds  for  faithful  performance  with  the  Title  GMiaranty 
and  Surety  Company  as  surety.  Before  assuming  the 
suretyship,  the  latter  demanded  counter-bonds  in  the 
sum  of  170,000.  Edwin  B.  Malone,  the  plaintiff,  exe- 
cuted one  of  these  for  |10,000,  and  the  defendants, 
Amelia  Stewart  and  Patrick  S.  Smith  each  executed 
one  of  the  said  bonds  for  |30,000. 

The  Stewart  Contracting  Company  abandoned  the 
work  before  completion,  and  the  three  counter-sureties, 
to  save  themselves  from  loss,  jointly  agreed  to  finish  the 
work. 

At  this  point  the  controversy  arises. 
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The  plaintiff  contends  that  the  loss  by  the  contrac- 
tor's default  should  be  finally  adjusted  by  charging 
each  of  the  counter-sureties  his  proportion  thereof^  as 
fixed  by  their  bonds  to  the  surety. 

The  defendants,  on  the  other  hand,  maintain,  in  sup- 
port of  their  demurrer  to  the  bill,  that  on  the  face  of  the 
bill  itself  it  appears  that  no  contract  relation  existed 
between  the  plaintiff  and  defendants  establishing  as 
between  themselves  any  proportionate  liability;  that 
the  averments  of  the  bill  show  that  the  plaintiff  and  de- 
fendants jointly  agreed  to  complete  the  work,  and  that 
the  legal  inference  from  this  state  of  facts  is  that  their 
interests  were  equal.  They  further  contend  that  as  the 
plaintiff  paid  one-third  of  the  outlay  hitherto  made  and 
each  of  the  defendants  also  paid  one-third  thereof,  such 
payment  is  in  law  a  mutual  ascertainment  of  their  true 
relations  at  the  time,  and  a  waiver  of  any  contract 
theretofore  made  or  of  any  other  relation  subsisting 
between  them. 

As  additional  grounds  of  demurrer  it  was  urged  that 
there  are  pending  and  undetermined  certain  contested 
claims  arising  out  of  the  building  of  the  schoolhouse, 
and  that  no  bill  can  lie  until  all  such  shall  have  been 
finally  determined,  and  that  therefore  the  bill  must  be 
dismissed. 

In  Deering  v.  Earl  of  Winchelsea  (2  Bos.  &  Pul.  270), 
decided  in  1800,  it  was  held  that  if  A,  B  and  C  became 
I  bound  as  sureties  for  D  in  three  separate  bonds,  and 
.  any  one  of  them  be  compelled  to  pay  the  whole  debt  of 
the  principal,  the  two  others  are  compellable  to  con- 
tribute in  proportion  to  the  penalties  of  their  re- 
spective bonds. 

Lord  Chief  Baron  Eyre  based  his  conclusion  on  the 
view  that  "The  bottom  of  contribution  is  a  fixed  prin- 
ciple of  justice,  and  is  not  founded  in  contract''  The 
reasoning  and  the  judgment  in  that  case  have  not  been 
disturbed  or  questioned. 

Indeed,  in  Craythome  v.  Swinburne,  14  Ves.,  Jr.,  160 
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(decided  in  1807),  Lord  Eldon  (page  169)  stated  that 
he  argued  the  former  case  and  had  been  much  dissatis- 
fied with  the  judgment,  but  had  since  been  convinced 
that  the  decision  was  upon  right  principles. 

It  follows  that  when  the  Stewart  Contracting  (Com- 
pany abandoned  its  work,  the  plaintiff  and  defendants 
were,  as  between  each  other,  co-sureties  responsible  to 
the  surety  in  the  proportions  of  one-seventh,  three-sev- 
enths and  three-sevenths. 

At  this  point  they  jointly  agreed  to  reduce  the  loss 
by  agreement  between  themselves  to  finish  the  work. 
This  agreement  was  not  in  writing  and  may  have  in- 
cluded no  other  specific  terms  than  those  set  forth  in 
the  bill.  These  were,  in  substance,  that  the  money  re- 
quired for  completing  should  be  raised  by  procuring 
from  the  defaulting  contractor  its  four  promissory 
notes  to  the  order  of  plaintiff  and  defendants  and  hav- 
ing them  discounted  by  a  bank  for  the  defendant, 
Smith.  These  notes  were  for  the  amounts  of  |1,500, 
|4,500,  13,500  and  |3,000,  respectively,  and  their  pro- 
ceeds were  properly  applied.  The  notes  were  not  paid 
at  maturity,  because  the  defendants  refused  to  admit 
that  the  plaintiff  was  liable  only  for  one-seventh,  but 
insisted  that  he  was  liable  for  one-third.  To  prevent 
judgment  and  execution,  he,  under  protest  to  defend- 
ants, paid  one-third,  or  |4,349.20,  to  the  bank,  and  the 
defendants  each  paid  the  same  amount.  As  the  whole 
amount  i>aid  in  settlement  of  the  promissory  notes  was 
113,047.60,  it  would  follow  on  the  principle  laid  down 
that  the  plaintiff  was  liable  only  for  one-seventh 
thereof;  viz.,  $1,863.94.  As  he  actually  paid  |4,349.20, 
he  claims  that  he  has  thus  far  exceeded  his  true  share 
by  12,485.26,  which  he  may  rightfully  call  upon  his 
co-sureties  to  pay  to  him. 

At  the  time  when  the  co-sureties  undertook  to  com- 
plete the  building,  they  were  not  partners  and  did  not 
intend  to  create  a  partnership.   They  were  mutually  en- 
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gaged  in  the  one  purpose  to  reduce  their  loss,  and  this 
purpose  rested  on  the  fact  that  they  were  co-sureties. 

It  was  quite  possible  at  that  moment  to  enter  into  an 
agreement  whereby  the  unequal  proportions  established 
by  the  co-suretyship  should  be  altered  and  the  losses 
should  be  borne  in  equal  thirds.  No  such  agreement, 
however,  can  be  inferred  from  the  bill,  and  if  it  ever 
was  made,  the  defendant  must  set  it  forth  by  answer. 

In  the  absence  of  such  an  averment,  the  legal  pre- 
sumption is  that  the  status  of  the  three-co-sureties  re- 
mained unchanged  and  that  the  completion  of  the  work 
was  not  a  separate  business  enterprise  but  a  mere  mode 
of  protecting  themselves  in  regard  to  their  co-surety- 
ship. 

This  disposes  of  the  main  point  of  the  demurrer. 

The  contention  that  the  payment  of  one-third  by  the 
plaintiff  warrants  a  legal  inference  that  the  old  pro- 
I>ortions  of  the  co-sureties  were  changed,  seems  to  be 
without  force.  The  question  is  one  of  fact  and  not  of 
law. 

The  final  contention  that  the  bill  is  premature  is 
equally  untenable.  That  the  plaintiff  has  paid  more 
than  his  one-seventh  is  clearly  averred.  The  contention 
of  the  defendants  that  the  existence  of  additional  claims 
against  the  co-sureties  which  are  contested  and  have 
not  yet  been  decided  exempts  them  from  present  con- 
tribution is  based  on  the  idea  that  a  present  decree 
could  only  be  partial  and  that  equity  will  not  favor  a 
multiplicity  of  suits.  Their  inference  is  unwarranted. 
The  decree  can  be  so  moulded  that  all  litigation  will 
end  with  it,  though,  of  course,  subsequent  motions  or 
orders  may  have  to  be  made.  In  any  event,  the  facit 
that  the  defendants  may  be  held  to  further  liability 
hereafter,  is  no  equitable  reason  why  they  should  sub- 
ject their  co-surety  to  indefinite  delays  in  reimbursing 
him  for  what  he  has  already  paid  on  their  account  In 
no  event  can  these  pending  claims  reduce  the  defend- 
ants' liability.    They  can  only  increase  it 
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The  whole  subject  has  been  treated  with  thorough- 
ness by  Sir  B.  S.  Wright,  J.,  in  Wolmershausen  y.  Oul- 
Uck,  L.  B.  2  Ch.  Div.  (1893),  514.  After  reviewing  aU 
the  aathorities,  he  comes  to  the  conclusion  (page  529) : 
'^  think  I  can  declare  the  plaintiff's  right,  and  make  a 
prospective  order  under  which  whenever  she  has  paid 
any  stun  beyond  her  share,  she  can  get  it  back,  and  I 
therefore  declare  the  plaintiff's  right  to  contribution, 
and  direct  that  upon  the  plaintiff  paying  her  own  share, 
the  defendant  Oullick  is  to  indemnify  her  against 
further  payment  or  liability,  and  is  by  payment  to  her 
or  to  the  principal  creditor  or  otherwise,  to  exonerate 
the  plaintiff  from  liability  beyond  the  extent  of  her  own 
share.  The  plaintiff  must  have  liberty  to  apply  in  cham- 
bers and  generally  to  apply." 

This  case  was  cited  with  approval  in  Shepheard  v. 
Bray,  L.  B.  2,  Ch.  Div.  (1906),  235. 

In  this  country,  too,  we  are  not  without  respectable 
authority. 

In  Ferrer  v.  Barrett  (4  Jones  Equity,  N.  C,  455, 
decided  in  1859),  it  was  held  that  a  surety,  upon  the 
principle  of  quia  timet,  may  file  a  bill  against  a  counter- 
surety  to  enforce  his  (surety's)  exoneration,  though  he 
may  not  have  paid  the  debt. 

We  are  aware  that  there  are  jurisdictions  in  which 
this  doctrine  has  not  been  fully  accepted,  but  there  is 
no  case  which  goes  as  far  as  the  defendants  here  ask 
us  to  go. 

In  Ctourdin  v.  Trenholm  (25  S.  C.  362),  the  court  put 
its  decision  on  the  express  ground  that  Trenholm  had  at 
the  time  of  suit  brought  not  paid  more  than  his  propor* 
tionate  share  of  the  debt,  and  in  Washington  v.  Nor- 
wood (128  Ala.  383,  30  So.  Bepr.  405) ;  it  was  held 
that  ^Hhe  right  of  action  for  contribution  at  law  or  in 
equity  accrues  when  one  surety  pays  more  than  his 
share  of  the  common  liability." 

niese  are  the  leading  cases  that  are  usually  dted 
against  our  view.    To  hold  that  when,  as  in  this  case, 
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a  surety  has  actually  paid  more  than  his  share,  he  may 
proceed  against  his  co-sureties,  is  quite  consistent  with 
these  authorities. 

The  only  ground  on  which  the  extreme  doctrine  con- 
tended for  by  the  defendants  could  be  based  would  be 
that  the  surety  first  sued  owes  a  duty  to  his  co-sureties 
to  stand  in  the  breach,  to  defend  all  suits  and  to  pay 
out  his  own  moneys  in  order  that  they  may  be  freed 
from  annoyance  and  loss.  As  they  all  stand  on  an 
equality,  the  existence  of  such  a  duty  on  his  part  and 
a  correlative  right  on  theirs  is  purely  inconceivable. 

We  think  that  none  of  the  defendant's  grounds  of  de- 
murrer can  be  sustained. 

The  demurrer  is  overruled  with  leave,  &c. 

Error  (assigned  was  in  overruling  the  demurrer. 

Theodore  F.  Jenkins,  with  him  J.  Washington  Logue, 
for  api)ellant. — ^Complainant  was  not  entitled  to  con- 
tributions: Deering  v.  Earl  of  Winchelsea,  2  Bos.  & 
Pul.  270;  Agnew  v.  Bell,  4  Watts  31;  Craythome  v. 
Swinburne,  14  Ves.  Jr.  160;  Ex  parte  Giflford,  6  Ves- 
Jr.  805;  Cherry  v.  Wilson,  78  N.  C.  164;  Martin  v. 
Frantz,  127  Pa.  389;  Gourdin  v.  Trenholm,  28  S.  C.  362; 
Washington  v.  Norwood,  128  Ala.  383  (30  So.  Eepr. 
405) ;  De  La  Cuesta  v.  Ins.  Co.,  136  Pa.  62;  Harvey  v. 
Girard  Nat.  Bank,  119  Pa.  212;  Union  Ins.  Co.  v.  Alle- 
gheny, 101  Pa.  250;  Colwell  v.  Peden,  3  Watts  327; 
Boas.  V.  Updegrove,  6  Pa.  516;  Espy  v.  Allison,  9  Watts 
462;  Taylor  v.  Phila.  Board  of  Health,  81  Pa.  78; 
Peebles  v.  Pittsburgh,  101  Pa.  304. 

Preston  K.  Erdman,  with  him  Edwin  0.  Miohmer, 
for  appellee.— The  liability  of  the  three  sureties  was  in 
proportion  to  the  amounts  of  their  respective  bonds: 
Deering  v.  Earl  of  Winchelsea,  1  Cox  Ch.  318;  Elles- 
mere  Brewery  Co.  v.  Cooper,  L.  R.  1  Q.  B.  Div.  (1896) 
76;  Loring  v.  Bacon,  67  Mass.  466;  Armitage  y.  Polvery 
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37  N.  Y.  494;  Williams  v.  Beihl,  127  Cal.  365  (69  Pac. 
Bepr.  762) ;  Springs  y.  Brown,  97  Fed.  Bepr.  405;  Bell 
V.  Jasper,  2  Ired.  Eq.  (N.  C.)  697;  Moore  v.  Hanscom, 
103  a  W.  Bepr.  666;  Bond  v.  Bishop,  18  La.  Ann.  549. 

Pro  GuKiAif,  February  19,  1912: 

The  facts  in  this  case  are  not  in  dispute  and  the  law 
applicable  to  them  was  correctly  stated  in  the  opinion 
of  the  learned  president  judge  of  the  court  below  over- 
ruling the  demurrer  to  the  bill.  On  that  opinion  the 
decree  is  affirmed  with  costs. 


Fox's  Estate. 


Executors  and  adminisiratorS'^Commisstons — Legacies. 

1.  A  bequest  in  a  wiU  made  to  one  who  is  appointed  executor  is 
presumed  to  be  a  bounty  and  not  compensation  for  services  to  be 
rendered  in  settling  the  estate,  unless  it  appears  expressly  or  by 
dear  implication  that  tbe  testator  intended  that  the  legacy  should 
be  received  by  Ihe  executor  in  lieu  of  his  commissions. 

2.  Where  a  testator  leaving  an  estate  of  $800,000  appoints  four 
executors,  Ihree  of  whom  are  his  sons  and  gives  'Ho  each  of  the 
executors  named  in  this  will,  who  shall  enter  upon  their  duties 
as  such  executors,  the  sum  of  $5,000  absolutely,"  and  all  of  the 
executors  qualified  and  administered  the  estate,  such  executors  are 
not  entitled  to  any  commissions  or  compensation  above  the  amount 
of  the  legacies  given  to  them  by  the  will. 

Argued  Jan.  9,  1912.  Appeal,  No.  223,  Jan.  T.,  1911, 
by  Horace  Tardley,  from  decree  of  O.  C.  Phila.  Co., 
April  T.,  1911,  No.  160,  sustaining  exceptions  to  adju- 
dication in  Estate  of  Henry  C.  Pox,  deceased.  Before 
Bbown,  Mbstrbzat,  Elkin,  Stewart  and  Mosoh- 
ziSKBB,  JJ.    AfBrmed. 

Exceptions  to  adjudication. 
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Aanigmnent  of  Error— Opinion  of  the  Court    [Sdd  Pa. 
The  facto  appear  by  the  opinion  of  the  Supreme 
Court. 

Error  Msigned  was  decree  sustaining  exceptions  to 
adjudication. 

Alex.  Simpson,  Jr.,  with  him  James  8.  Alcorn,  for 
appellant. — ^For  faithful  services  executors  are  entitled 
to  commissions  unless  they  have  waived  the  right  to 
claim  them. 

A  legacy  given  by  a  will  is  presumed  to  be  a  bounty, 
and  will  be  so  held  unless  the  language  used  shows  a 
clear  intent  otherwise. 

In  construing  a  will  the  intention  of  the  testator  is 
to  be  derived  from  the  meaning  of  the  words  used  by 
him,  and  not  from  supposed  but  unexpressed  intention : 
Hancock's  App.,  112  Pa.  532;  Bender  v.  Bender,  226  Pa- 
607. 

As  a  corollary  from  the  foregoing  it  follows,  in  the 
present  case,  that  unless  in  construing  the  words  in 
fact  used  an  intent  appears  therein  to  require  the  ex- 
ecutors to  take  the  legacies  of  |I5,000  each,  in  lieu  of 
commissions,  this  appeal  must  be  sustained:  Clark's 
Estate,  10  Pa.  D.  R.  378. 

John  G.  Johnson,  with  him  Ma/urice  Bower  Saul,  for 
appellee. — The  legacies  to  the  executors  about  equal  the 
amount  of  commissions  which  would  be  allowable. 

The  legacies  are  contingent  upon  the  legatees  acting 
as  executors:  Hiirs  Estate,  34  Pa.  C.  C.  R.  493;  Ma- 
son^s  Account,  98  N.  Y.  527;  Hays^  Estate,  183  Pa.  296; 
Harper^s  App.,  Ill  Pa.  243;  Sweatman^s  Est,  223  Pa. 
552. 

The  daughter  not  named  as  executor  is  given  a  l^;acy 
in  the  same  amount  as  each  executor. 

Opinion  by  Mr.  Justigb  Mbstrbzat,  February  19, 
1912: 
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There  is  but  one  question  in  this  case,  and  it  is  a 
narrow  one  and  of  easy  solution. 

Henry  C.  Fox  died  on  March  1,  1910,  leaving  to  sur- 
?ive  him  four  children  and  the  children  of  a  deceased 
son.  He  left  a  large  estate,  the  balance  for  distribution 
shown  by  the  account  being  more  than  f  800,000,  the 
residue  of  which  he  divided  into  five  equal  parts,  three 
of  which  he  gave  to  his  three  sons,  one  to  the  children 
of  his  deceased  son,  and  the  remaining  part  to  a  trustee 
for  his  daughter.  The  fifth  clause  of  the  will  is  as  fol- 
lows: "I  give  and  bequeath  to  each  of  the  executors 
named  in  this  will,  who  shall  enter  upon  their  duties 
as  such  executors,  the  sum  of  five  thousand  dollars  ab- 
solutely. I  also  give  and  bequeath  the  sum  of  five  thou- 
sand dollars  to  my  daughter  Adaline  C.  Bommel  abso- 
lutely." The  testator  appointed  his  three  sons  and  his 
friend  Horace  Yardley  executors  of  the  will,  and  the 
four  executors  qualified  and  administered  the  estate. 

In  the  account  filed,  the  executors  claimed  commis- 
sions of  f 26,212.43  as  compensation  for  settling  the 
estate  in  addition  to  the  |5,000  bequeathed  each  of 
them  by  the  testator.  The  auditing  judge  allowed  the 
commissions,  but  on  exceptions  filed  by  the  trustee  of 
Mrs.  Bommel  the  court  in  banc  held  that  the  legacies 
bequeathed  to  the  executors  were  in  lieu  of  their  com- 
missions for  administering  the  estate.  The  correctness 
of  this  ruling  is  the  only  question  in  the  case. 

A  bequest  in  a  will  made  to  one  who  is  appointed 
executor  is  presumed  to  be  a  bounty  and  not  comi)ensa- 
tion  for  services  to  be  rendered  in  settling  the  estate, 
unless  it  appears  expressly  or  by  clear  implication  that 
the  testator  intended  that  the  legacy  should  be  re- 
ceived by  the  executor  in  lieu  of  his  commissions.  If 
the  will  discloses  that  it  was  the  intention  of  the  testa- 
tor to  reward  the  executor  for  his  services  by  the  legacy, 
it  is  conclusive  on  the  executor,  and  if  he  accept  the 
position  and  administer  the  estate  by  virtue  of  his  ai>- 
pointment  as  executor  he  must  accept  the  reward  for 
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his  services  named  in  the  will.  Of  course^  this  does  not 
apply  to  administrators  with  the  will  annexed.  They 
are  entitled  to  reasonable  compensation  for  their  ser- 
vices regardless  of  any  declaration  made  by  the  testa- 
tor in  his  will  fixing  commissions  for  administering  the 
estate.  They  hold  the  office  by  virtue  of  the  law,  while 
an  executor  is  appointed  by  the  will. 

We  are  at  a  loss  to  see  any  substantial  ground  on 
which  the  appellant  in  this  case,  one  of  the  executors, 
has  the  right  to  claim  commissions  in  addition  to  the 
five  thousand  dollar  legacy  given  him  by  the  testator. 
The  language  of  the  fifth  paragraph  of  the  will  is  un- 
ambiguous and  plainly  declares  the  purpose  of  the 
legacy  bequeathed  to  each  of  the  executors.  It  is  given 
to  the  executors  and  not  to  the  individual  persons. 
The  gift  is  to  them  in  their  representative  capacity  and 
not  to  them  as  individuals.  There  are  two  conditions 
attached  to  the  gift :  the  legatees  must  be  the  executors 
named  in  the  will,  and  they  must  enter  upon  their  du- 
ties as  such  executors.  Both  conditions  must  be  com- 
plied with  before  the  parties  are  entitled  to  the  legacies. 
Until  the  executors  enter  upon  their  duties  they  are 
not  entitled  to  the  bequest.  If  they  or  either  of  them 
decline  to  accept  the  office,  those  declining  are  not  en* 
titled  to  the  legacy.  In  other  words,  if  the  executors 
refuse  to  act  as  such  they  are  deprived  of  the  legacy. 
This,  we  think,  makes  it  manifest  that  the  testator  in- 
tended that  the  legacy  should  be  received  as  compen- 
sation for  the  legatees  acting  as  executors  in  the  set- 
tlement of  the  estate.  If  such  was  not  the  intention, 
we  can  see  no  purpose  in  the  language  used  by  the 
testator.  He  could  have  bequeathed  the  legacies  to  the 
four  legatees  without  restrictions  or  conditions,  he 
could  have  simply  bequeathed  to  them  five  thousand 
dollars  which  would  have  carried  out  the  purpose 
which  the  appellant  alleges  he  had  in  making  the  be- 
quest.   There  was  certainly  no  necessity  for  his  attach- 
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ing  to  the  gift  any  condition  whatever  if  it  was  the  in- 
tention to  make  it  a  simple  gratuity  or  bounty. 

It  is  argued  by  the  appellant  that  if  the  testator  in- 
tended the  gift  to  be  in  lieu  of  commissions  or  in  full 
for  services  he  would  have  said  so.  It  is  true  that  the 
scrivener  who  prepared  the  will  could  have  used  lan- 
guage which  would  have  prevented  any  contest  over 
this  paragraph  of  the  will,  but  he  did  not  do  so.  The 
language,  however,  is  sufBciently  clear  to  leave  no 
doubt  whatever  that  if  the  persons  named  as  executors 
did  not  accept  the  ofBce  and  enter  upon  its  duties,  they 
would  be  deprived  of  the  legacy.  This  clearly  points 
to  but  one  purpose  of  the  testator  and  that  is  that  the 
individuals  named  in  his  will  as  executors  should  not 
receive  the  legacies  given  them  unless  they  adminis- 
tered his  estate.  Nor  is  there  anything  in  the  conten- 
tion that  such  was  not  the  intention  of  the  testator 
because  three  of  the  executors  might  refuse  to  adminis- 
ter or,  having  administered,  might  die  and  the  re- 
maining one  would  only  receive  five  thousand  dollars 
for  his  services  which  would  be  entirely  inadequate. 
That  contention  is  fully  met  by  what  was  said  in  Har- 
per's Appeal,  111  Pa.  243,  that  it  must  be  presumed 
that  the  testator  considered  the  contingency  of  the 
death  or  resignation  of  some  of  the  executors  when  he 
fixed  the  compensation  to  be  paid  to  each  of  them. 

It  appears  from  the  finding  of  the  learned  auditing 
judge  that  the  reasonable  commissions  allowable  to  the 
executors  would  approximate  the  sum  given  them  as 
legacies.  In  view  of  the  fact  that  the  residuary  estate 
was  equally  divided  between  all  of  the  testator's  chil- 
dren, it  cannot  be  presumed  that  the  testator  intended 
to  give  the  three  sons  double  commissions,  which  would 
be  the  effect  of  their  receiving  the  legacies  in  addition 
to  the  commissions  claimed.  The  testator's  purpose 
was  to  make  his  children  equal  in  the  distribution  of  his 
estate,  and  this  was  accomplished  by  giving  the  daugh- 
ter five  thousand  dollars  which  was  bequeathed  the  soup 


Digitized  by 


Google 


110  FOX'S  ESTATE. 

Opinion  of  the  Court  [235  Pa. 

as  compensation  for  performing  their  duties  as  execu- 
tors. The  legacy  of  five  thousand  dollars  is  given  to  the 
daughter  in  the  same  paragraph  of  the  will  in  which  the 
sons  are  each  given  five  thousand  dollars  when  they 
enter  upon  their  duties  as  executors. 

There  is  nothing  in  any  other  part  of  the  will  which 
gives  any  countenance  to  the  contention  that  the  lega- 
cies given  to  the  executors  were  not  to  be  in  lieu  of  com- 
missions, while  the  explicit  language  of  the  fifth  par- 
agraph in  which  the  legacies  are  bequeathed  leaves  no 
doubt  that  such  was  the  intention  of  the  testator. 

The  decree  is  affirmed. 


Keene  Home  v.  Startzell. 


Mortgage — Bond  and  warrant — Judgment — Affidavit  of  owner' 
ship— Act  of  April  2S,  190$,  F.  L.  mi. 

1.  Where  a  judgment  is  entered  on  a  warrant  of  attomeor  ac- 
companying a  hond  and  mortgage  after  die  mortgagor  has  parted 
with  his  title  to  the  real  estate,  it  is  not  necessary  in  issuing  ex- 
ecution on  the  judgment  to  file  an  affidavit  of  ownership  as  pro- 
vided by  the  Act  of  April  28,  1903,  P.  L.  261.  The  writ  of  execu- 
tion in  such  a  case  is  not  a  writ  within  the  intendment  of  the  act, 
inasmuch  as  it  is  the  entry  of  the  judgment  and  not  the  execution 
which  charges  the  land  with  the  mortgage  debt. 

2.  A  judgment  entered  upon  a  bond  and  warrant  of  attomeiy 
accompanying  a  mortgage  creates  a  lien  upon  the  mortgaged 
premises,  no  matter  who  may  be  the  owner  of  them  at  the  time  of 
the  entry  of  the  judgment  The  lien  of  such  judgment  relates 
back  to  the  day  the  mortgage  was  recorded,  and  a  sale  upon  it  dit* 
charges  the  lien  of  the  mortgage. 

Argued  Jan.  9, 1912.  Appeal,  No.  238,  Jan.  T.,  1911, 
by  Charles  E.  Griffith  and  Katherine  L.  Dallas,  from 
judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T.,  1910,  No. 
911,  awarding  possession  in  case  of  The  Keene  Home 
v.  Edward  Startzell.  Before  Brown,  Mbstbizat, 
Elkin,  Stbwabt  and  Moschziskbb,  JJ.    Affirmed. 
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Petition  to  deliver  possession. 
Fbbguson,  J.,  stated  the  facts  to  be  as  follows : 
<<This  is  a  citation  to  deliver  possession  to  a  pur- 
chaser at  sheriff's  sale  under  the  Act  of  April  20,  1905 
(P.  L.  No.  239).    The  citation  was  directed  to  Anna 
H.  Griffith  as  the  person  in  possession  who  has  filed  an 
answer,  as  has  also  Katherine  L.  Dallas  who  was  per- 
mitted to  intervene.     The  petition  for  citation  avers 
that  the  petitioner  acquired    title  by  purchase  at  a 
sheriff's  sale  held  in  August,  1910;  that  the  sale  was 
upon  a  writ  of  venditioni  exponas  issued  upon  a  judg- 
ment entered  against  Edward  Startzell  on  a  bond  and 
warrant  of  attorney  in  a  proceeding  in  which  The 
Eeene  Home,  a  corporation,  was  plaintiff;  that  the  bond 
and  warrant  of  attorney  were  for  the  same  debt  as  that 
secured  by  an  indenture  of  mortgage  of  the  real  estate 
executed  by  the  said  Startzell  to  Robert  Pitts  and  by 
assignments  the  said  mortgage  became  vested  in  the 
said  £eene  Home.     The  petition  further  avers  that 
Anna  M.  Griffith  came  into  possession  through  a  title 
derived  from  the  said  Startzell  and  refuses  to  deliver 
possession  to  the  petitioner.    The  answers  filed  by  Anna 
M.  Griffith  and  Katherine  L.  Dallas  deny  the  averments 
of  the  i>etition,  but  an  examination  of  the  answers  dis- 
closes that  the  denial  is  not  such  a  denial  of  the  facts 
alleged  in  the  petition  as  an  assertion  of  a  conclusion  of 
l4w  that  the  petitioner  did  not  acquire  title  by  the 
sheriff's  sale  referred  to.    The  answers  further  set  up 
that  Anna  M.  Griffith  is  not  in  possession  of  the  prem- 
ises, but  that  Katherine  L.  Dallas  acquired  title  thereto 
to  May,  1909,  and  is  the  owner  and  that  Charles  E. 
Griffith,  the  husband  of  Anna  M.  Griffith,  is  now  the 
occupant  of  the  premises  under  a  verbal  lease  from  the 
said  Katherine  L.  Dallas.    They  also  aver  that  Edward 
Startzell  was  not  the  owner  of  the  premises  at  the  time 
fhe  judgment  was  entered  upon  the  bond  and  warrant 
and  that  no  notice  was  given  to  Katherine  L.  Dallas, 
Amia  M.  Griffith  or  Charles  E.  Griffith  of  the  pro- 
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ceedings  upon  the  bond.  The  respondents  therefore 
pray  that  a  trial  by  jury  be  awarded  to  determine  the 
question  of  fact  raised  by  the  petition  and  answers. 

''The  placing  of  the  petition  and  answers  upon  the 
list  for  argument  is  an  admission  on  the  part  of  the 
petitioner  that  all  relevant  facts  averred  in  the  answers 
are  true,  and  an  admission  by  the  respondents  that  all 
facts  averred  in  the  petition  and  not  denied  in  the 
answers  are  likewise  true.  It  is  conceded  by  both  sides 
therefore  that  the  following  facts  are  fixed :  The  bond 
and  warrant  upon  which  judgment  was  entered  accom- 
panied a  mortgage  of  the  real  estate;  Edward  Startzell, 
the  defendant,  had  parted  with  the  title  before  the 
judgment  was  entered ;  Katherine  L.  Dallas  was  the 
holder  of  the  fee,  subject  to  the  mortgage  at  the  time 
the  judgment  was  entered;  no  notice  of  the  execution 
was  given  to  Anna  M.  Griffith,  Katherine  L.  Dallas  or 
Charles  E.  Griffith ;  and  Charles  E.  Griffith  is  now  occu- 
pant of  the  premises  under  a  verbal  lease  from  Kather- 
ine L.  Dallas." 

The  Court  refused  the  prayer  of  the  petition  on  the 
ground  that  Anna  M.  Griffith  was  not  in  i)osses8ion, 
but  gave  petitioner  leave  to  amend,  whereupon  an 
amended  petition  was  filed  for  a  citation  upon  Charles 
E.  Griffith,  one  of  appellants,  to  which  petition  answers 
were  filed  by  both  appellants  denying  the  title  of  the 
I)etitioner,  or  the  validity  of  the  sheriflTs  sale,  setting 
forth  that  Katherine  L.  Dallas,  the  real  owner,  had  had 
no  notice  whatever  of  the  proceedings  and  had  not  been 
made  a  party  thereto,  as  required  by  the  Acts  of  July  9, 
1901,  P.  L.  614,  and  April  23,  1903,  P.  L.  261,  and  that 
the  premises  were  occupied  by  Charles  E.  Griffith  under 
verbal  lease  from  Katherine  L.  Dallas. 

The  Court  entered  judgment  of  possession  on  this 
petition  and  answers  against  Charles  E.  Griffith,  to 
which  judgment  an  exception  was  taken  and  filed,  an4 
from  which  judgment  this  appeal  is  taken.  . 
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Error  assigned  was  the  judgment  of  the  court 

O.  W.  Van  ArtsdaUn,  for  appellants. 

John  G.  Johnson,  with  him  Kinley  J.  Tener,  for  ap- 
pellee. 

Pbb  Curiam,  February  19,  1912 : 
The  real  estate  which  is  the  subject  of  this  contro- 
yersey  was  sold  at  sheriff's  sale  upon  an  execution  is- 
sued on  a  judgment  entered  upon  a  bond  and  warrant 
accomi>anying  a  mortgage.     When  the  judgment  was 
entered,  Startzell,  the  mortgagor  and  the  obligor  in  the 
bond,  had  parted  with  his  title  to  the  property,  and  it 
was  sold  by  the  sheriff  without  notice  to  the  owner  of 
it.    The  contention  of  the  appellants  is  that  no  title 
passed  to  the  sheriff's  vendee,  because  of  a  failure  to 
comply  with  the  following  provision  of  the  act  of  April 
23, 1903,  P.  L.  261 :    "The  plaintiff  in  any  writ  of  eject- 
ment, in  any  writ  of  summons  to  recover  upon  a 
ground-rent  deed,  or  to  recover  any  sum  charged  upon 
real  property  by  will  or  deed,  in  any  writ  of  scire  facias 
sur  mortgage,  or  in  any  writ  to  charge  particular  land 
with  the  payment  of  a  particular  debt  running  with 
the  land,  or  some  person  on  his  behalf,  shall  file  with 
his  praecipe  an  afBdavit  setting  forth,  to  the  best  of  his 
knowledge,  information  and  belief,  who  are  the  real 
owners  of  the  land  charged,  or  in  the  action  of  eject- 
ment are  claimants  thereof,  as  the  case  may  be;  and  all 
such  i)erson8  shall  be  made  parties  to  the  writ,  which 
shall  then  be  served  by  the  sheriff  as  follows.'' 

A  judgment  entered  upon  a  bond  and  warrant  of 
attorney  accompanying  a  mortgage  creates  a  lien  upon 
the  mortgaged  premises,  no  matter  who  may  be  the 
owner  of  them  at  the  time  of  the  entry  of  the  judgment. 
The  lien  of  such  judgment  relates  back  to  the  day  the 
inortgage  was  recorded,  and  a  sale  upon  it  dischai^es 
the  lien  of  the  mortgage :  Morris  v.  Campbell,  186  Pa. 
Vol.  ccxxxv — 8 
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689.  When  Dallas^  the  appellant^  took  title,  she  had  re- 
cord notice  that  the  mortgage  which  bound  her  properly 
had  been  accompanied  by  a  bond  upon  which  judgment 
might  be  entered  at  any  time  against  Startzell,  the 
obligor  in  it,  without  notice  either  to  him  or  to  her, 
for  neither  was  entitled  to  such  notice.  After  the  judg- 
ment was  entered  no  writ  was  issued  to  recover  any 
sum  charged  upon  the  proi>erty  or  to  charge  it  with 
the  payment  of  any  particular  debt  running  with  it 
Neither  the  fi.  fa.  nor  vend.  ex.  charged  the  land  with 
the  mortgage  debt.  It  was  so  charged  by  the  entry  of 
the  judgment,  and  the  writ  of  execution  subsequently 
issued  thereon  was  clearly  not  a  writ  within  the  intend- 
ment of  the  act  of  1903.  The  court  below  correctly  so 
held,  and  the.  judgment  for  the  petitioner  below,  for 
possession  of  the  property,  is  affirmed. 
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Gibson  v.  Johnson^  Appellant 

EquUf — Findings  of  fact — Evidence — Review. 

On  a  bill  in  equity  for  an  accounting  of  royalties  alleged  to  be 
due  under  a  license  agreement  where  the  issue  turns  upon  an  al- 
leged oral  agreem^it  set  up  as  a  defense,  a  finding  of  the  chan- 
cellor based  upon  sufficient  evidence  that  no  such  oral  agreement 
existed,  will  not  be  reversed  by  the  appellate  court  in  the  absence 
of  manifest  error. 

Argaed  Jan.  9, 1912.  Appeal,  No.  279,  Jan.  T.,  1911, 
by  defendant  from  decree  of  C.  P.  No.  4,  Phila.  Co., 
March  T.,  1909,  No.  4179,  on  bill  in  equity  in  case  of 
Robert  L.  Gibson  v.  Eldridge  B.  Johnson.  Before 
Brown,  Mbstbbzat,  Elkin,  Stbwabt  and  Mosgh- 
ziSKBB,  JJ.    Affirmed. 

Bill  in  equity  for  an  accounting  of  royalties.    Before 

AUDBNBIBD,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  decree  awarding  an  accounting. 

John  O.  Johnson,  with  him  Horace  Pettit,  for  appel- 
lant. 

Ernest  Howard  Hunter,  for  appellee. 

Pn  Curiam,  February  19, 1912: 

By  the  terms  of  his  written  agreement  of  June  14, 
1901,  with  Jones  and  Gibson,  the  appellant  is  liable  for 
the  royalties  claimed  by  the  appellee.  To  relieve  him- 
self from  this  liability  he  averred,  in  the  fourteenth 
paragraph  of  his  answer,  that  Gibson,  on  behalf  of  him- 
self and  Jones,  when  he  executed  the  contract  of  Au- 
gust 6,  1903,  with  The  Gramophone  &  Typewriter 
Limited,  granted  it  ''a  license  to  have  the  said  sound 
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boxes,  the  subject  matter  of  said  agreement,  manufac- 
tured as  theretofore,  in  the  United  States  by  the  said 
Victor  Talking  Machine  Company,  at  Camden,  New 
Jersey,  free  of  all  royalty,  and  without  any  further 
consideration,  or  royalty  whatsoever.^'  The  finding  of 
the  learned  chancellor  below  is  that  this  averment  was 
not  established  by  the  evidence;  that  there  was  no  oral 
contract  for  such  a  release  of  royalties  by  Jones  and 
Gibson,  and  that  no  such  release  appears  in  either  the 
written  contract  itself  or  in  the  letter  of  Trevor  Wil- 
liams, managing  director  of  The  Gramophone  &  Type- 
writer Limited,  to  J.  Broad,  of  Cheston  &  Sons,  its  so- 
licitors, dated  July  30,  1903,  giving  instructions  upon 
the  basis  of  which  the  agreement  of  August  5, 1903,  was 
prepared.  After  reviewing  all  the  evidence  in  the  case, 
we  have  not  been  persuaded  that  error  was  committed 
by  the  court  below  in  failing  to  find  the  essential  fact 
averred  and  relied  upon  by  the  appellant,  and  the  de- 
cree is,  therefore,  affirmed  with  costs. 
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Philadelphia  to  use.  Appellant  v.  NeilL 

Principal  and  surety — Bond — Public  contract 

Wheie  a  contractor  with  a  city  for  the  grading  and  paving  of 
streets  gives  a  bond  that  he  will  pay  for  all  labor  and  materials 
furnished  to  him  in  connection  with  the  contract,  and  subsequent- 
ly finding  himself  unable  to  perform  the  work  assigns  the  contract 
to  another  person  who  agrees  to  complete  it,  and  to  pay  to  the  con- 
tractor one-half  of  the  profits  resulting  therefrom,  the  assignee 
cannot  maintain  an  action  against  the  surety  on  the  bond  for 
labor  and  materials  furnished  by  him.  In  such  a  case  the  bond 
was  not  given  to  indemnify  ike  contractor  against  his  own  de- 
faulty  but  this  in  effect  is  the  use  which  the  assignee  would  make 
of  it,  if  he  were  permitted  to  maintain  a  suit  thereon. 

Argued  Jan.  9, 1912.  Appeal,  No.  239,  Jan.  T.,  1911, 
by  plaintiff  from  order  of  C.  P.  No.  2,  Phila.  Co.,  Sept. 
T.,  1901,  No.  552,  refusing  to  take  off  non-suit  in  case 
of  City  of  Philadelphia,  to  the  use  of  John  K.  Dagney, 
Administrator  de  bonis  non  cum  testamento  annexo  of 
the  Estate  of  John  Dagney,  deceased  v.  A*  M.  Neill  and 
Samuel  M.  Hyneman,  Receiver  of  the  Lincoln  Savings 
&  Trust  Ck)mpany.  Before  Brown,  Mbstbbzat,  Elkin. 
Stbwabt  and  Mosghziskbb,  J  J.    Affirmed. 

Assumpsit  on  a  bond.    Before  Wiltbank,  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  refusing  to  take  off  non- 
suit. 

W.  W.  Bmithers,  with  him  Edgar  W.  Lank,  for  ap- 
pellant, cited:  Philadelphia  y.  Stewart,  201  Pa.  526; 
Philadelphia  v.  Wiggins,  227  Pa.  343;  Bowditch  v. 
Gourley,  24  Pa.  Super.  Ct.  342;  Philadelphia  v.  Nichols, 
214  Pa.  265;  Howes  v.  Scott,  224  Pa.  7;  Sentinel  Print- 
ing Ck>.  y.  Long,  28  Pa.  Super.  Ct.  608;  Gatanxaro  y.  B. 
B.  Ck>.,  230  Pa.  366. 
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Charles  H.  Edmunds  and  M.  J.  O^Oallaghan,  for  ap- 
pellee, cited:  Philadelphia  \.  McLinden,  205  Pa.  172; 
Philadelphia  v.  Malone,  214  Pa.  90. 

Pbb  Curiam,  February  19, 1912: 

A.  M.  Neill  entered  into  a  written  contract  with  the 
city  of  Philadelphia  for  the  grading  and  paving  of  cer- 
tain streets,  and  executed  and  delivered  to  it  a  bond 
with  the  Lincoln  Savings  and  Trust  Company  as  surety 
thereon,  the  condition  of  which  was  that  he  would 
pay  for  all  labor  and  materials  furnished  to  him  in  con- 
nection with  the  performance  of  his  contract  Finding 
himself  unable  to  perform  it,  Neill,  on  August  10, 1910, 
assigned  it  to  John  Da,gney,  who,  in  consideration  of  its 
assignment  to  him,  undertook  to  perform  it  and  to  pay 
to  NeiU  one-half  of  all  profits  that  might  accrue  from 
it  Dagney  furnished  labor  and  materials  to  the 
amount  of  fB,380,  and  this  action  has  been  brought  by 
his  administrator  to  recover  that  sum  on  Neill's  bond. 
NeilFs  assignment  to  Dagney  of  his  contract  with  the 
city  was,  as  the  learned  trial  judge  correctly  held, 
^^upon  terms  of  quasi  partnership."  The  bond  was  not 
given  to  indemnify  the  contractor  against  his  own  de- 
fault, but  this,  in  effect,  is  the  use  which  the  appellant 
would  make  of  it 

Judgment  affirmed. 
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Jewell's  Estate. 

Taxation — CoUaieral  inheritance  tax^Bemaindermen-— Dece- 
dents eetatee—Act  of  May  6, 1887,  P.  L.  79—Conetitutionol  law. 

1.  Where  a  testator  died  in  1876,  leaying  real  estate  to  his 
daughter  for  life  with  remainder  OY^r,  and  the  life  tenant  dies  in 
1910,  the  remaindermen  are  liaUe  only  for  the  ooUateral  inher- 
itance tax  in  their  reQ)ectiTe  estates  on  the  value  of  the  estate  when 
they  ^oome  into  actual  possession''  on  the  death  of  the  life  tenant. 

2.  The  Act  of  May  6, 1887,  P.  L.  79,  ^An  Act  to  provide  for  the 
better  collection  of  collateral  inheritance  tax"  is  not  open  to  the 
charge  of  unconstitutionality,  because  its  title  f iiils  to  give  suflh 
cient  notice  of  the  provisions  of  article  third  of  the  act 

Ai^ed  Jan.  11^  1912.  Appeal,  No.  310,  Jan.  T.,  1911, 
by  Clandins  Bnchanan  Jewell  et  aL,  from  decree  of  O.  O. 
Phila.  Co.,  Jan.  T.,  1911,  No.  19,  dismissing  appeal  from 
collateral  tax  appraisement  in  Estate  of  Leonard  Jewell, 
deceased.  Before  Fell,  C.  J.,  Bbown,  Mistuzat, 
Stkwabt  and  MosoHZiSKBB,  J  J.   Affirmed. 

Appeal  from  collateral  tax  appraisement     Before 
Lamobbllb,  J. 
The  opinion  of  the  Supreme  Conrt  states  the  case. 

Error  assigned  was  decree  dismissing  the  appeaL 

E.  O.  Michener,  for  appellant. — It  is  submitted  that 
the  law  as  it  existed  at  the  time  of  the  death  of  the  tes- 
tator in  1876  should  govern  this  case:  Finnen's  Estate, 
196  Pa.  72;  Ck>m.  v.  Smith,  20  Pa.  100;  Com.  v.  Eckert, 
53  Pa.  102;  Mellon's  App.,  114  Pa.  564;  Ck>mmon- 
wealth's  App.,  127  Pa.  435;  Ccmimonwealth's  App.,  128 
Pa.  603. 

The  Act  of  1887,  as  to  its  third  section,  if  it  does  at- 
tempt to  alter  the  law  as  it  existed  prior  to  its  passage, 
as  to  estates  in  which  the  collateral  inheritance  tax 
had  already  accrued  and  could  be  paid,  is  unconstitu- 


Digitized  by 


Google 


120  JEWELL 'S  ESTATE. 

Arsruments — Opinion  of  the  Court  [285  Pa. 

tional  in  that  the  title  does  not  give  any  notice  of  any 
such  intention  nor  is4t  broad  enough  to  cover  any  such 
action  of  the  legislature:  Com.  v.  Hazen,  207  Pa.  52; 
Potter  County  Water  Co.  v.  Austin  Boro.,  206  Pa.  297; 
Com.  V.  Kemort,  212  Pa.  289;  Brown's  Estate,  152  Pa. 
401;  Pierie  v.  Philadelphia,  139  Pa.  573. 

In  re  Hancock  St.,  1  W.  N.  C.  112;  Commonwealth  v. 
Nihil,  4  Pa.  D.  B.  582;  Barnes  v.  Phila.,  &c.,  B.  B.  Co., 
27  Pa.  Superior  Ct.  84;  Quinn  v.  Cumberland  County, 
162  Pa.  55;  Gackenbach  v.  Lehigh  County,  166  Pa.  448; 
Payne  v.  Coudersport  Borough  School  District,  168  Pa. 
386;  In  re  Otto  Township  Boad,  181  Pa.  390;  Weiss  v. 
Swift  &  Co.,  36  Pa.  Superior  Ct.  376. 

J.  Lee  Patton,  for  appellee. — The  act  of  1887  con- 
trols: Coxe^s  Estate,  193  Pa.  100;  Strode  v.  Com.,  52 
Pa.  181;  Mellon's  App.,  114  Pa.  564. 

The  act  is  constitutional:  Campbell's  Begistration, 
197  Pa.  581;  Phoenixville  Borough  Boad,  109  Pa.  44; 
Mauch  Chunk  v.  McGee,  81  Pa.  433 ;  Allegheny  County 
Home,  77  Pa.  77;  Commonwealth  v.  Beatty,  15  Pa. 
Super.  Ct.  5;  Commonwealth  v.  Jones,  4  Pa.  Super.  Ct 
362;  Commonwealth  v.  Moore,  2  Pa.  Super.  Ct.  162. 

Opinion  by  Mb.  Justice  Mosghziskeb,  February  19, 
1912: 

The  testator  died  in  1876,  owning  certain  real  estate 
in  the  city  of  Philadelphia  which  he  devised  to  a  daugh- 
ter for  life  with  remainder  over;  the  life-tenant  died 
in  1910.  The  questions  are,  (1)  Must  the  remainder- 
men pay  collateral  inheritance  taxes  on  the  value  of 
their  estates  in  this  property  as  of  1876  plus  interest  at 
six  per  cent.,  or  on  its  value  at  the  time  they  entered 
into  possession  in  1910?  (2)  Is  the  Act  of  May  6, 1887, 
P.  L.  79,  unconstitutional  because  of  defect  in  title? 

The  third  section  of  the  statute  in  question  reads  as 
follows:  ^'In  all  cases  where  there  has  been  or  shall 
be  a  devise,  descent  or  bequest  to  collateral  relatives  or 
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strangersy  liable  to  the  collateral  inheritance  tax^  to 
take  effect  in  possession^  or  come  into  actual  enjoyment 
after  th^  expiration  of  one  or  more  life-estates,  or  a 
period  of  years,  the  tax  on  such  estate  shall  not  be 
payable,  nor  interest  begin  to  run  thereon,  until  the 
person  or  persons  liable  for  the  same  shall  come  into 
actual  possession  of  such  estate,  by  the  termination  of 
the  estates  for  life  or  years,  and  the  tax  shall  be  assessed 
upon  the  value  of  the  estate  at  the  time  the  right  of 
possession  accrues  to  the  owner  as  aforesaid :  Provided, 
That  the  owner  shall  have  the  right  to  pay  the  tax  at 
any  time  prior  to  his  coming  into  possession,  and,  in 
such  cases,  the  tax  shall  be  assessed  on  the  value  of  the 
estate  at  the  time  of  the  payment  of  the  tax,  after  de- 
ducting the  value  of  the  life-estate  or  estates  for  years : 
And  provided  further.  That  the  tax  on  real  estate  shall 
remain  a  lien  on  the  real  estate  on  which  the  same  is 

chargeable  until  paid '' 

The  Act  was  before  this  Court  in  Goxe^s  Estate,  193 
Fa.  100,  and  after  quoting  its  third  section,  we  said 

(p.  105) :    ^^It  is  desirable to  consider  the  plain 

meaning  of  the  foregoing  words  The  act  says, 

^The  tax  on  such  estate  shall  not  be  payable,  nor  in- 
terest begin  to  run  thereon,  until  the  person  or  per- 
sons liable  for  the  same  shall  come  into  actual  pos- 
session of  such  estate/  If  the  tax  shall  not  be  payable 
until  that  event  it  does  not  arise,  it  has  no  beginning, 
and  hence  the  Commonwealth  has  no  title  to  it  and 
cannot  demand  its  payment  until  the  estate  itself 
'comes  into  actual  possession'  of  the  person  entitled. 
And  such  coming  into  actual  possession  must  be  'by  the 
termination  of  the  estates  for  life  or  years.'  And  again, 
in  the  same  direction,  it  is  positively  provided  that, 
the  tax  shall  be  assessed  upon  the  value  of  the  estate 
at  the  time  the  right  of  possession  accrued  to  the  owner 
aforesaid.'  That  is,  although  the  estate  in  remainder 
may  have  had  a  definite  value  at  the  time  of  the  death 
of  the  testator ,  it  is  not  that  valuation  that  is  to 
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be  the  test  of  the  tax,  but  the  valuation  of  the  estate  at 
the  time  it  comes  into  possession.  This  is  the  plain, 
actual,  common-sense  meaning  of  the  words  we  are  con* 
sidering,  and  this  meaning  is  not  at  all  impaired  by  the 

language  of  the  proviso   :    Provided  that*  the 

owner  shall  have  the  right  to  pay  the  tax  at  any  time 
prior  to  his  coming  into  possession,  and  in  such  cases  the 
tax  shall  be  assessed  on  the  value  of  the  estate  at  the 
time  of  the  payment  of  the  tax,  after  deducting  the 

value  of  the  life-estate  or  estates  for  years '  (p. 

Ill) .    We  are  clearly  of  the  opinion  that  the  tax 

will  not  become  due  and  payable  until  (after  the  expi- 
ration of  the  life  estates) ,  and  that  it  is  the  value 

of  the  property  as  it  will  then  appear  to  be,  that  must 
constitute  the  basis  upon  which  the  tax  must  be  de- 
clared.'* 

After  considering  all  the  prior  legislation  and  the 
numerous  cases  called  to  our  attention  in  the  most  ex- 
cellent paper-book  of  counsel  for  the  appellant,  we  are 
not  convinced  of  any  error  in  the  construction  placed 
upon  the  Act  of  1887  in  the  case  just  referred  to.  It  is 
true  that  in  Ck>xe's  Estate,  the  decedent  died  after  the 
Act  of  1887,  but  the  statute  by  its  express  terms  applies 
not  only  to  future  devises,  but  also  to  those  already 

made,  ^^in  all  cases  where  there  has  been  a devise'' 

are  the  words  used.  The  question  of  the  tax  or  the 
amount  to  be  retained  by  the  Ck)mmonwealth  upon  the 
transmission  of  decedents'  estates  is  peculiarly  for  ihe 
law  making  power  of  the  State;  no  authority  has  heea 
cited  to  us,  and  we  know  of  no  rule  or  prindple  which 
forbids  the  Legislature  to  make  changes  in  the  statutory 
law  aflfecting  the  time  or  manner  of  assessing  an  in- 
herited estate,  and  incidentally  to  affect  the  sum  of  the 
tax  to  be  paid,  at  any  time  before  the  estate  comes  into 
the  actual  possession  of  the  person  liable  for  the  tax 
prior  to  an  actual  payment  thereof.  Ck>oper's  Estate, 
127  Pa.  435,  simply  determined  that  the  debts  of  the 
decedent,  char^able  against  his  real  estate  because  of 
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a  deficiency  in  personal  assets,  should  be  deducted  from 
the  value  of  the  real  estate  in  determining  the  clear 
ralue  of  the  estate  that  passed  from  the  decedent  to 
the  person  liable  for  the  tax;  but  the  report  shows  that 
the  appraisement  in  this  case  was  made  ^^as  of  the 
ninth  day  of  July^  1884/'  which  was  the  date  of  the 
death  of  the  last  tenant  for  life. 

The  third  section  of  the  Act  of  1887,  taken  as  a  whole, 
clearly  shows  that  the  legislature  intended  to  make  a 
change  in  the  law  as  to  the  time  for  fixing  the  value  of 
estates  in  remainder,  and  that  the  purpose  was  to  affect 
all  such  estates  then  subject  or  to  become  subject  to 
the  payment  of  collateral  inheritance  taxes.  Under 
the  Act,  the  death  of  the  testator,  as  theretofore,  estab- 
lishes the  right  to  the  tax,  but  it  does  not  become  due  and 
collectible  until  the  remainderman  enters  into  ^'actual 

possession by  the  termination  of  the  estates  for 

life  or  years  f  and  when  he  so  enters  he  must  pay  the  tax 
upon  the  value  at  that  time.  On  the  whole  no  hardship 
is  worked  by  this  provision,  for,  as  suggested  in  Coxe's 
Estate,  supra  at  page  110,  in  many  instances  the  value 
of  the  real  estate  may  greatly  depreciate  after  the  death 
9f  the  proprietor  and  thus  affect  the  value  of  the  estate 
of  the  remainderman  when  it  comes  into  his  actual 
possession.  The  Act  tends  toward  equality  and  uni- 
formity in  that  it  makes  each  person  pay  the  tax  upon 
the  value  of  the  estate  which  he  actually  takes  into  his 
possession;  that  this  was  the  intention  of  the  Legisla- 
ture and  that  it  had  the  right  so  to  enact,  we  entertain 
no  doubt. 

But  the  appellant  contends  that,  ^^The  Act  of  1887, 
as  to  its  third  section,  if  it  does  attempt  to  alter  the 
law  as  it  existed  prior  to  its  passage,  as  to  estates  in 
which  collateral  inheritance  taxes  are  already  accrued 
and  could  be  paid,  is  unconstitutional  in  that  the  title 
does  not  give  any  notice  of  any  such  intention,  nor  is  it 
broad  enough  to  cover  any  such  action  of  the  Legisla- 
ture.*'    The  statute  is  entitled,  "An  Act  to  provide  for 
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the  better  collection  of  collateral  inheritance  taxes.'' 
It  makes  no  change  in  the  tax  itself^  and  the  section  in 
question  deals  with  the  time  when,  under  given  circum- 
stances, such  tax  shall  be  due,  collectible  and  payable^ 
and  in  this  connection  when  and  how  the  value  of  the 
estate  taxed  shall  be  fixed.  There  is  nothing  in  the  title 
to  mislead,  and  it  gives  fair  and  reasonable  notice  to 
any  person  subject  or  liable  to  become  subject  to  the  pay- 
ment of  a  collateral  inheritance  tax  that  its  provisions 
might  affect  him, — that  is,  notice  sufficient  to  put  such 
a  person  on  inquiry,  and  this  is  all  that  is  required: 
Allegheny  County  Home's  case,  77  Pa.  77;  Mauch 
Chunk  V.  McGee,  81  Pa.  433;  Campbell's  Registration, 
197  Pa.  581;  Commonwealth  v.  Clymer,  217  Pa.  302; 
Commonwealth  v.  Moore,  2  Pa.  Superior  Ct.  162 ;  Com- 
monwealth V.  Jones,  4  Pa.  Superior  Ct.  362;  Common- 
wealth V.  Beatty,  15  Pa.  Superior  Ct.  5.  We  have  con- 
sidered all  the  authorities  cited  by  the  appellant  to 
support  his  contention  but  feel  that  they  do  not  rule 
the  present  case. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment of  the  Court  below  is  affirmed. 
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Anders,  Appellant  v.,  Philadelphia. 

Municipalities  —  Municipal  contract — Conspiracy — Competitive 
hiddinff — A  ceountinff — Equity. 

1.  On  a  bin  in  equity  by  tax  payers  against  a  city,  certain  of 
its  officers,  and  a  municipal  contractor,  to  declare  a  contract  void 
because  it  was  the  product  of  an  unlawful  combination  entered 
into  with  the  view  to  prevent  comi>etitiye  bidding,  and  for  an  ac- 
counting from  the  contractor,  the  prayers  of  the  bill  cannot  be 
granted  where  the  court  finds  as  a  fact  based  on  sufficient  evidence, 
that  there  was  no  improper  understanding  among  the  bidders,  and 
that  the  dose  approximation  in  the  bids  showed  that  there  was 
conq)etitiye  bidding  in  fact;  and  such  prayers  will  be  refused 
although  the  court  finds  as  a  fact  that  the  contractor  failed  to 
comply  strictly,  or  fully  with  the  requirements  of  the  contract, 
that  this  failure  was  known  to  the  officers  of  the  city,  and  that  it 
was  not  expected  or  contemplated  by  such  officers  when  the  con- 
tract was  awarded  that  there  would  be  a  strict  and  literal  com- 
pliance by  the  successful  bidder,  whoever  he  might  be,  with  all  the 
Rsquirements  of  the  contract.  The  fact  that  there  was  such  an 
understanding  on  the  part  of  the  city  officers  is  not  evidence  of  an 
unlawful  combination  to  defeat  competitive  bidding. 

2.  The  complainants  in  such  a  bill  have  no  standing  to  demand 
an  accounting  of  the  contractor  of  moneys  which  he  received  for 
work  which  he  had  not  done.  Such  an  accounting  can  be  required 
from  him  only  by  the  city  itself. 

Argued  Jan.  12,  1912.  Appeal,  No.  241,  Jan.  T., 
1911,  by  plaintiffs  from  decree  of  C.  P.  No.  4,  Phila- 
Co.,  Dec.  T.,  1910,  No.  807,  on  bill  in  equity  in  case  of 
Howard  8.  Anders  et  al.  y.  City  of  Philadelphia.  John 
E.  Beybum,  Mayor  of  the  City  of  Philadelphia,  John 
M.  Walton,  Controller  of  the  City  of  Philadelphia, 
George  B.  Steams,  Director  of  the  Department  of  Pub- 
lic Works  of  the  City  of  Philadelphia,  Wm.  B.  Benson, 
Chief  of  the  Bureau  of  Highways  of  the  City  of  Phila- 
delphia, John  Virdin,  Chief  of  the  Division  of  Street 
Cleaning  of  the  Bureau  of  Highways  of  the  City  of 
Philadelphia  and  Edwin  H.  Vare.    Before  Fbll,  C.  J., 
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Bill  in  equity  to  declare  a  contract  void  and  for  an 
accounting. 

WiLLSONy  P.  J.,  filed  an  opinion  in  which  he  found 
the  facts  and  law  as  follows : 

FINDINGS  OF  FACT. 

a.  The  contract  was  entered  into  between  the  defend- 
ant Vare  and  the  City  on  the  18th  day  of  February, 
1910.  After  due  advertisement,  it  had  been  awarded  to 
him  on  the  7th  day  of  December,  1909.  It  called  for 
work  to  be  done  from  the  first  of  January,  1910,  until 
the  end  of  the  same  year,  and  work  was  done  under  the 
contract  from  the  date  of  its  execution.  Work  was  also 
done  between  January  1st  and  February  18th,  which 
the  defendants  have  treated  as  covered  by  the  contract 

b.  In  competition  for  the  contract  four  bids  were 
presented  to  the  City  in  response  to  the  advertisement 
asking  for  such  bids.  The  bidders  were  Peoples 
Brothers,  Mack  Paving  and  Construction  Company, 
David  McMahon,  and  the  defendant  E.  H.  Vare.  Vare, 
to  whom  the  contract  was  awarded,  was  the  lowest 
bidder.  We  are  not  able  to  find  anything  in  the  proofs 
which  would  warrant  us  in  reaching  a  conclusion  that 
these  bids,  or  any  of  them,  were  collusive  as  between 
the  bidders  and  Vare. 

c.  The  contract  and  specifications  called  for  the 
doing  of  work  which  has  been  substantially  detailed  in 
the  second  section  of  the  previous  recital  of  the  plain- 
tiffs' bill.  It  does  Hot  seem  to  us  that  there  would  be 
any  advantage  in  a  repetition  of  what  is  therein  eet 
forth.  We  are  satisfied  by  the  proofs,  and  we  find  that, 
in  numerous  respects,  which  we  need  not  now  detail, 
but  which  will  be  set  forth  more  fully  in  onr  answers 
to  the  plaintiffs'  requests  for  findings  of  fact,  the  eon- 
tractor  Vare  failed  to  comply  strictly  or  fully  with  the 
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requirements  of  the  contract.  And  we  farther  find  that 
his  failure  fully  to  comply  with  the  provisions  of  the 
contract  must  have  been  known,  and,  in  point  of  fact, 
was  known  to  the  officers  of  the  City  who  had  super- 
vision over  the  work  which  the  contractor  had  agreed 
to  do. 

d.  We  further  find,  as  a  fair  deduction  from  the 
proofs,  and  particularly  from  the  previous  experience 
of  the  City  officers  with  the  carrying  out  of  contracts 
relative  to  the  same  subject-matter,  that,  at  the  time 
when  bids  for  the  work  in  question  were  asked  for, 
and  also  at  the  time  when  the  contract  was  awarded 
to  Vare,  it  was  not  expected  or  contemplated  by  those 
officers  that  there  would  be  a  strict  and  literal  compli- 
ance by  the  successful  bidder,  whoever  he  might  be, 
with  all  the  requirements  of  the  contract. 

e.  At  the  same  time  we  are  not  able  to  find  in  the 
proofis  sufficient  reason  for  holding  and  finding  that 
there  was  any  real  combination  or  conspiracy  or  collu- 
sion between  the  oflteers  of  the  City  and  Vare,  either 
in  the  awarding  of  the  contract  to  him,  or  in  the  man- 
ner in  which  he  carried  out  or  was  allowed  to  carry 
ont  the  provisions  of  the  contract.  Upon  this  par- 
ticular point,  a  crucial  one  in  the  case,  we  may  be  per- 
mitted to  enlarge  somewhat  and  to  express  onr  views 
with  some  elaboration. 

The  whole  subject  of  contracts  for  the  cleaning  of 
streets  is  attended  with  many  inherent  difficulties. 
This  has  been  demonstrated  in  the  history  of  this  and 
other  municipalities.  There  may  be  no  impropriety  in 
its  being  said  that  when,  many  years  ago,  the  writer 
of  this  adjudication  was  connected  with  the  Law  De- 
partment of  the  Oily,  questions  arose  and  were  brought 
before  the  courts  involving  the  practical  possibility 
and  propriety  of  a  strict  interpretation  and  enforce- 
ment of  various  provisions  in  contracts  for  tKe  clean- 
ing of  streets.  The  difflcultfes  connected  with  such  a 
severe  standard  of  requirement  then  necessitated  some 
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laxity  of  construction^  and  any  practical  method  of 
dealing  with  the  subject  matter  is  likely  to  make  it 
necessary  that  a  certain  amount  of  flexibility  and  the 
exercise  of  a  good  honest  judgment  shall  be  permitted 
in  the  enforcement  of  contracts  of  the  nature  referred 
to.  The  object  to  be  attained  in  the  making  of  such 
contracts  is^  of  course^  the  cleaning  of  the  streets,  and 
the  doing  of  such  other  work  as  is  incidentally  con- 
nected therewith.  That  is  the  main  end  to  be  had  in 
view,  and  officers  of  the  City  who  supervise  such  work 
would  naturally  keep  it  in  mind.  Whether  or  not  a 
form  of  contract  for  the  work  of  cleaning  streets  could 
be  devised  which  would  enable  the  desired  object  to  be 
attained  without  holding  the  contractor  to  the  fur- 
nishing of  any  particular  number  of  implements  or  of 
men  or  of  day's  work,  is  a  question  that  we  need  not 
now  discuss.  When  the  contract  contains  specific  pro- 
visions such  as  are  embraced  in  the  contract  now  in 
question  there  can  be  no  doubt  that  it  is  the  duty  of 
the  City  officers  to  require  a  substantial  performance 
of  those  provisions.  We  are  far  from  holding  that  the 
contract  obligations  can  be  ignored  or  disregarded. 
The  pertinence  of  what  we  have  referred  to,  however, 
is  this,  that  it  is  not  unnatural  that  municipal  officers 
entrusted  with  the  supervision  of  the  cleaning  of  streets 
should  look  mainly  to  the  ends  to  be  accomplished, 
rather  than  to  the  particular  means  employed  for  the 
purpose  of  reaching  those  ends.  It  may  and  must  be 
said  also  that,  unless  proofs  before  the  court  compel  a 
conclusion  that  municipal  officers  entrusted  with  the 
supervision  of  the  cleaning  of  the  streets  were  influ- 
enced, not  by  the  general  purpose  of  obtaining  clean 
streets,  but  by  a  desire  to  favor  a  contractor  and  re- 
lieve him  of  work  which  he  was  bound  to  do  under  his 
contract,  then  a  court  ought  not  to  flnd  such  officers 
guilty  of  an  improper  and  illegal  confederation  in  the 
nature  of  a  conspiracy.  We  find  nothing  in  the  circum- 
stances connected  with  the  awarding  of  the  contract  to 


Digitized  by 


Google 


ANDERS,  AppeUant,  v.  PHILADELPHIA.         129 
1912.]  Opinion  of  Ck)urt  below. 

Vare  which  would  justify  the  thought  that  there  was 
any  collusion  between  the  City's  officers  and  him  in  re- 
gard thereto.  It  was  doubtless  the  fact  that  Vare  had 
a  plant  or  appliances  whereby  the  work  of  street  clean- 
ing could  be  done,  and  that  other  bidders  probably  were 
not  so  well  situated  and  therefore  could  not  bid  to  the 
same  advantage.  It  is  also  true  that  this  disparity 
might  have  been  overcome  if  the  bids  had  been  asked 
for  at  an  earlier  date  than  that  at  which^  in  point  of 
fact,  they  were  requested.  At  the  same  time,  it  should 
be  said  not  only  that  other  bids  were  made  for  the  con- 
tract in  question,  notwithstanding  the  disadvantage  of 
position,  but  that  the  time  of  the  asking  for  bids  had 
been  for  many  years  customary  with  the  City  authori- 
ties. Unless  we  should  be  disposed  to  put  an  unfavor- 
able constuction  on  such  a  state  of  affairs  merely  for 
the  sake  of  reaching  a  conclusion  derogatory  to  the 
City's  officers,  we  would  not  be  justified  in  adopting 
that  construction.  At  the  same  time,  it  is  proper  for 
OS  to  say  that  there  seems  to  be  no  reason  why,  in  all 
such  cases,  and  in  cases  of  a  similar  character,  bids 
could  not  be  asked  for  at  a  period  of  time  when,  to  the 
advantage  of  the  city  as  well  as  for  the  convenience  of 
the  bidders,  all  bidders  would  have  an  opportunity  to 
bid  intelligently  and  to  equip  themselves  with  the 
necessary  appliances  to  carry  out  any  contract  which 
might  be  awarded  to  them. 

As  to  the  performance  of  the  contract  by  Vare  after 
it  was  awarded  to  him,  notwithstanding  we  have  al- 
ready found,  as  our  conclusions  from  the  proofs,  that 
he  failed  substantially  to  comply  with  the  provisions 
of  his  contract,  in  its  details  and  particular  obliga- 
tions, yet  we  are  unable  to  find  sufficient  ground  to  sus- 
tain the  plaintiffs'  contention  that  this  failure  on  his 
part  was  either  the  result  of  a  previous  understanding 
or  collusion  with  the  officers  of  the  city,  or  was  per- 
mitted by  reason  of  any  such  understanding  or  col- 
lusion. We  by  no  means  question  the  accuracy  of  the 
TiOL.  ooxxxv— 9 
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proposition  that  a  conspiracy  or  combination  of  the 
nature  referred  to  may  properly  be  inferred  from  a 
series  of  significant  acts  or  omissions  which  naturally 
and  necessarily  lead  to  the  conclusion  that  the  acts  or 
omissions  constituting  or  evidencing  the  violation  of  a 
contract  were  the  result  of  an  actual  understanding 
and  agreement  between  the  contractor  and  those  en- 
trusted with  the  supervision  of  his  work,  that  such 
acts  or  omissions  should  be  allowed  without  objection 
and  without  abatement  of  compensation  by  reason  of 
his  failure  to  do  work  that  ought  to  have  been  done. 
In  every  case  where  such  a  question  arises,  it  becomes 
necessary  for  the  tribunal  hearing  the  case  to  exercise 
a  candid  and  intelligent  judgment  as  to  whether  the 
facts  developed  in  the  case  warrant  a  conclusion  that 
the  alleged  collusion  existed.  We  have  endeavored  to 
apply  such  a  judgment  to  the  proofs  in  this  case.  Not- 
withstanding we  are  of  the  opinion  that  there  were 
serious  departures  on  the  part  of  the  contractor  from 
a  strict  and  full  compliance  with  the  specific  provisions 
of  his  contract,  and  that  these  must  have  been  known, 
and  should  have  been  the  subject  of  proper  treatment, 
by  the  City^s  oflScers,  we  still  are  unable  to  find  that 
these  officers  were  in  a  guilty  combination  or  con- 
spiracy with  the  contractor.  In  this  connection,  it 
must  be  borne  in  mind  that  the  question  before  us  is 
not  to  be  settled  by  any  views  which  we  may  have  as  to 
the  sufficiency  of  the  work  done  by  the  contractor  to 
keep  the  streets  clean,  or  as  to  the  full  fidelity  and  effi- 
ciency of  the  officers  of  the  City  in  supervising  the 
work  of  the  contractor,  or  as  to  the  manner  in  which 
the  contractor  performed  his  work,  or  even  as  to 
whether  or  not,  if  he  had  strictly  complied  with  the 
terms  of  his  contract,  he  would  have  made  or  lost  large 
sums  of  money.  The  simple  and  single  questions  now 
under  consideration  is  whether  or  not  the  proofs  in  the 
case  ought  to  lead  us  to  the  conclusion  that  there  was 
an  agreement  or  combination  between  the  contractor 
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and  the  supervising  officers  of  the  City  whereby  he 
should  be  favored  and  allowed  to  draw  money  under 
the  contract  without  doing  the  work  whigk  would 
justify  the  payment  to  him  of  the  money  received  by 
him.  The  affirmative  of  this  question  was  assumed  by 
the  plaintiffs  when  they  filed  their  bill,  and  it  was  in- 
cumbent upon  them  to  establish  it  by  sufficient  proofs 
before  we  can  properly  be  asked  to  sustain  their  posi- 
tion. 

f.  We  find  it  to  be  true,  although  the  contract  in 
question  was  awarded  to  Vare  on  the  7th  of  December, 

1909,  that  he  did  not,  in  point  of  fact,  receive  or  enter 
into  the  formal  contract  until  the  18th  day  of  February, 

1910,  and,  therefore,  that  whatever  work  he  did  be- 
tween January  1st  and  February  18th  of  that  year  was 
done  without  any  formal  or  written  contract  having 
been  entered  into  for  the  doing  of  such  work. 

FINDINGS  OP  LAW. 

(a)  In  view  of  our  findings  of  fact  as  they  have  been 
hereinbefore  set  forth,  it  requires  but  few  words  to 
state  our  conclusions  as  to  what  is  the  legal  position  of 
the  parties,  with  reference  to  that  portion  of  the  plain- 
tifllB'  case  which  claims  that  the  contract  in  question 
was  null  and  void  because  it  was  either  entered  into  or 
carried  out  under  collusion  and  fraudulent  combina- 
tion with  the  City's  officers.  It  having  been  our  con- 
clusion that  no  such  collusion  or  combination  existed, 
no  legal  question  of  that  nature  arises,  and  we,  there- 
fore, find  that  the  plaintiffs'  bill  cannot  be  sustained 
upon  any  such  ground. 

(6)  So  far  as  the  plaintiffs'  ca^e  is  based  upon  a 
claim  that  the  contractor,  Vare,  failed  to  comply  with 
his  contract  to  do  the  work  called  for  by  the  specifica- 
tions, and,  therefore,  that  he  is  bound  to  account  for 
and  repay  to  the  City  the  moneys  which  were  received 
by  him  from  the  City  for  the  work  which  he  ought  to 
have  done  under  the  contract,  we  deem  it  sufficient  to 
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say  that  in  onr  judgment  the  plaintiffs  have  no  stand- 
ing to  require  the  contractor  to  render  any  such  ac- 
count. If  it  were  within  the  power  of  taxpayers  in 
all  cases  wherein  it  might  be  claimed  that  a  contractor 
had  failed  to  comply  with  the  provisions  of  his  con- 
tract, to  come  into  court  and  cause  the  matter  to  be 
investigated,  and,  in  case  of  default  of  performance,  to 
require  the  contractor  to  render  such  an  account  as  is 
called  for  in  this  case,  the  affairs  of  the  City  would  be 
thrown  into  endless  confusion,  and  the  proper  functions 
of  the  municipal  officers  would,  to  a  large  degree,  be 
devolved  upon  and  assumed  by  the  courts.  We  regard 
the  municipal  authorities  as  the  repository  of  all  the 
power  that  is  needed  to  deal  with  such  questions,  as  a 
general  rule.  A  gross  violation  of  duty  might  be  suffi- 
cient ground  for  impeachment  or  prosecution.  How- 
ever that  may  be,  the  supervision  of  work  done  under 
municipal  contracts  and  the  making  of  payments  for 
work  done  under  them,  in  the  absence  of  fraud  of  a 
character  which  would  justify  the  interference  of  a 
court  of  equity,  must  be  left  to  those  who  by  law  are 
entrusted  with  the  resi)onsibility  over  those  matters. 

(c)  In  determining  whether  the  contractor  had  a 
right  to  demand  payment  for  work  done  from  January 
1st  to  February  18th,  1910,  we  must  follow  the  views 
which  have  been  expressed  by  this  CoUrt  in  cases  re- 
cently decided  and,  particularly,  in  the  case  of  Bullitt 
V.  Philadelphia,  19  Pa.  D.  R.  1091. 

We  have  held  that  it  is  essential  to  the  making  of 
a  valid  contract  between  the  City  and  a  contractor  that 
not  only  must  a  previous  appropriation  of  the  moneys 
necessary  to  pay  the  contractor  for  the  work  to  be 
done  by  him  have  been  made,  but,  also,  that  the  con- 
tract itself  must  have  been  executed  according  to  the 
requirements  of  the  Act  of  June  1,  1885,  P.  L.  87. 

In  the  case  in  hand,  the  second  of  these  necessary 
elements  was  entirely  wanting,  until  the  18th  day  of 
February,  1910.    Therefore,  all  the  work  done  by  Vare 
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before  that  date  must  be  regarded  as  having  been  done 
in  the  absence  of  a  contract.  For  that  reason^  he  had 
no  right  to  demand  payment  for  such  work  from  the 
City,  as  a  matter  of  legal  obligation.  It  appears  from 
the  proofs  that  the  contractor  has  received  from  the 
City  a  payment  which  was  intended  by  the  officers 
through  whom  the  payment  was  made  to  cover  the 
work  done  by  him  during  the  period  in  which  no  formal 
contract  existed. 

That  payment,  however,  was  unauthorized  by  law, 
and  must  be  accounted  for  by  the  contractor  in  the 
final  settlement  for  the  work  of  the  year  under  the 
terms  of  the  contract  It  does  not  seem  to  us  that,  in 
that  regard,  it  makes  any  difference  whether  the  obli- 
gation to  pay  the  contractor  was  entire  or  severable. 
So  far  as  the  payment  for  work  done  between  January 
1st  and  February  18th  is  concerned,  the  contract  finally 
executed  has  no  relation  to  the  payment,  for  that  con- 
tract was  not  in  existence  during  that  period.  There  is, 
therefore,  no  force  in  the  argument  that  the  plaintiffs 
are  estopped  from  objecting  to  that  payment,  on  the 
ground  that  it  was  made  upon  the  basis  of  a  certificate 
from  the  Director  of  Public  Works  that  the  work  was 
done  and  the  money  due.  Any  such  certificate  was 
given  without  authority  and  had  no  effect,  under  the 
provisions  of  the  contract  as  it  was  executed.  We  must 
regard  all  payments  made  as  applicable  only  to  work 
done  after  the  contract  was  entered  into,  viz.,  after 
February  18th,  1910.  The  defendants  contend  that  we 
should  not  adopt  this  view  because  of  laches  or  delay 
on  the  part  of  the  plaintiffs  in  objecting  to  the  payment 
made,  but  we  do  not  regard  the  point  as  well  taken. 
There  is  nothing  in  the  proofs  to  show  that  the  plain- 
tiffs had  any  knowledge  that  Vare  was  doing  work  in 
the  absence  of  a  contract,  and,  therefore,  no  duty  or 
obligation  rested  upon  them  to  move  promptly,  if  they 
desired  to  move  at  all.    We  do  not  regard  the  present 
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case  as  ruled  by  our  decision  in  the  case  of  Sheppard 
V.  Philadelphia,  17  Pa.  D.  B.  636. 

It  follows,  therefore,  that  in  the  decree  which  shall 
be  made  in  the  present  case,  it  must  be  ordered  that  the 
amount  paid  to  Yare  for  work  done  in  the  year  1910, 
prior  to  February  18th,  shall  be  treated  as  haying  been 
paid  for  work  lawfully  done  under  the  contract,  that  is, 
for  work  done  after  the  date  last  mentioned. 

Complainants  filed  the  following  exceptions: 

*'l.  The  learned  Court  erred  in  finding  as  follows: 

^E.  At  the  same  time,  we  are  not  able  to  find  in  the 
proofs  sufficient  reason  for  holding  and  finding*  that 
there  was  any  real  combination  or  conspiracy  or  col- 
lusion between  the  officers  of  the  City  and  Vare,  either 
in  the  awarding  of  the  contract  to  him,  or  in  the  man- 
ner in  which  he  carried  out  or  was  allowed  to  carry 
out  the  provisions  of  the  contract.^ "  [1] 

10.  "The  learned  Court  erred  in  its  answer  to  the 
fifty-seventh  request  for  findings  of  fact  by  the  plain- 
tiffs, which  request  and  answer  were  as  follows: 

*57.  The  contract  in  suit  was  the  result  of  an  un- 
lawful combination  between  the  contractor  and  the 
officers  of  the  City  to  defeat  the  provisions  of  law  rela- 
tive to  competitive  bidding. 

Answer :  We  decline  to  affirm  this  request.' "  [2] 

"17.  The  learned  Court  erred  in  its  answer  to  the 
fourteenth  request  for  findings  of  law  by  the  plaintiffs, 
which  request  and  answer  were  as  follows: 

^14.  The  contract  in  suit  is  void  because  it  was  the 
result  of  an  unlawful  combination  between  the  con- 
tractor and  officers  of  the  City,  to  defeat  the  statutes 
relative  to  competitive  bidding. 

Answer:    Declined.'"  [3] 

"19.  The  learned  Court  erred  in  not  restraining  de- 
fendant City  from  making  further  payments  to  the 
defendant  Vare,  as  prayed  for  in  the  second  prayer  of 
the  bill."    Answer:  Declined  [4] 

"20.  The  learned  Court  erred  in  not  requiring  de- 
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fendant  Tare  to  account  for  the  sums  of  money  ille- 
gally receiyed  by  him  and  to  pay  the  same  into  the 
City  treasury,  as  prayed  for  in  the  third  prayer  of  the 
UU/'    Answer:    Declined.  [6] 

Errors  assigned  were  (1-5)  in  dismissing  complain- 
ant's exceptions  as  above. 

Thomas  Raebum  White,  for  appellants. — The  evi- 
dence was  sufficient  to  establish  a  conspiracy :  Com.  v. 
Sanderson,  40  Pa.  Superior  Ct.  416;  Com.  v.  Snyder, 
227  Pa.  346;  Nelson  v.  New  York  aty,  131  N.  Y.  4  (29 
N.  E.  Bepr.  814). 

Francis  Shunh  Brown,  of  Simpson,  Brown  d  Wil- 
liams, with  him  John  C.  Bell  and  James  Alcorn,  city 
solicitor,  for  appellees. — The  plaintiffs'  right  to  a  decree 
cannot  rest  upon  mere  alleged  breach  of  a  contract,  or 
upon  a  variation  in  the  manner  of  performance  con- 
sistent with  good  faith:  Brown  v.  Philadelphia,  17 
Phila.298. 

Plaintiffis  are  met  by  the  weighty  presumption  of 
honesty,  the  presumption  of  fidelity  on  the  part  of 
the  public  officials,  and  the  presumption  in  favor  of 
the  award  of  an  arbitrator:  Clark  v.  Pittsburgh,  217 
Pa.  46;  Payne  v.  Roberts,  214  Pa.  568;  Hostetter  v. 
Pittsburgh,  107  Pa.  419;  Com.  v.  Philadelphia,  211  Pa. 
85;  Com.  v.  Pittsburgh,  204  Pa.  219;  Com.  v.  fttts- 
burgh,  206  Pa.  379;  Com.  v.  Mitchell,  82  Pa.  343; 
Pindley  v.  Pittsburgh,  82  Pa.  351;  Douglass  v.  Com., 
108  Pa.  559. 

The  bill  alleges  a  conspiracy  and  this  must  be 
proved  in  order  to  sustain  the  plaintiffs^  position. 

In  the  case  of  Ballantine  v.  Cummings,  220  Pa.  621, 
there  is  no  basis  for  the  charge  that  the  specifications 
prevented  competitive  bidding:  Filbert  v.  Philadel- 
phia, 181  Pa.  530;  Pittsburgh  Terra-Cotta  Lumber  Co. 
V.  Sharp,  190  Pa.  256. 
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Opinion  by  Mb.   Justice  Stbwabt,   February  19, 
1912: 

The  plaintiffs,  residents  and  taxpayers  of  the  city  of 
Philadelphia,  sought  by  bill  in  equity  to  restrain 
further  payments  under  a  contract  between  the  city  of 
Philadelphia  and  Edwin  H.  Vare,  one  of  the  defend- 
ants, by  which  Vare  for  the  consideration  of  |1,299,000, 
undertook  to  clean  the  streets  of  the  city  during  the 
year  1910  in  accordance  with  the  specifications  recited 
in  the  contract,  on  the  ground  that  the  contract  had 
been  let  as  the  result  of  a  collusive  understanding  that 
Vare  was  not  to  be  required  to  do  all  the  work  speci- 
fied in  the  contract;  that  he  was  to  be  permitted  to  dis- 
regard the  specifications  without  incurring  the  stipu- 
lated penalties,  and  was  to  be  allowed  to  receive  the 
entire  amount  of  his  bid  regardless  of  the  amount  of 
work  by  him  performed;  that  the  purpose  of  such  col- 
lusive understanding  was  to  prevent  competitive  bid- 
ding and  that  such  had  been  its  effect.  It  was  charged 
that  Vare  had  performed  less  than  one-half  the  work 
required  under  the  contract  and  specifications;  that 
notwithstanding,  he  had  been  paid  ratable  monthly  in- 
stallments, excepting  for  the  month  of  December,  on 
the  full  amount  of  his  bid;  that  the  stipulated  penal- 
ties had  not  been  enforced  against  him,  and  generally, 
that  the  contract  was  null  and  void  because  let  pursu- 
ant to  a  conspiracy  entered  into  to  cheat  and  defraud 
the  city.  In  the  separate  answers  filed  by  the  city  and 
by  Vare,  the  material  averments  of  the  bill  were  specifi- 
cally denied,  and  issue  was  accordingly  joined  therein. 
The  record  before  us  is  voluminous,  but  we  are  spared 
the  labor  and  examination  of  the  evidence  by  the  ad- 
mission on  part  of  the  appellants  that  the 'findings  of 
the  learned  chancellor  who  heard  the  case  correctly  ex- 
hibit it  on  its  facts.  The  case  has  been  submitted  on 
these  findings,  and  the  only  contention  made  is  that  it 
results  from  the  findings,  as  an  inevitable  inference, 
that  the  contract  with  Vare  was  the  product  of  an  un- 
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lawful  combination  entered  into  with  a  view  to  prevent 
competitive  bidding,  and  that  the  chancellor  erred  in 
his  conclusion  therefrom  that  the  proofs  were  not  suf- 
ficient to  warrant  him  in  finding  that  there  was  no  real 
combination  or  conspiracy  to  this  end.  We  deem  it 
unnecessary  in  this  connection  to  do  more  than  indi- 
cate in  a  brief  way  the  special  findings  on  which  the 
appellants  rely,  since,  however  important  the  facts  es- 
tablished might  be  in  an  action  by  the  city  against  the 
defendant  Vare,  as  we  view  the  case,  they  are  without 
controlling  significance  in  connection  with  the  one  gov- 
erning question  which  is  squarely  raised  in  the  assign- 
ments of  error.  The  special  findings  may  be  thus 
briefly  summarized.  There  was  failure  on  Vare's  part 
to  comply  strictly  or  fully  with  the  requirements  of  the 
contract;  the  officers  of  the  city  had  knowledge  of  such 
failure  as  the  work  progressed  through  reports  made 
to  them  by  the  Inspector;  there  was  like  failure  by 
Vare  and  like  knowledge  by  the  officers  of  the  city  with 
re8i>ect  to  similar  contract  for  the  year  1909;  strict 
compliance  with  the  specifications  in  the  contract  of 
1910  would  have  resulted  in  the  loss  of  a  very  large 
sum  of  money  to  the  contractor,  amounting  in  all  prob- 
ability to  more  than  a  million  dollars,  and  possibly  to 
over  two  millions;  seven  thousand  dollars  was  exacted 
of  Vare  in  the  way  of  fines  for  violation  of  specifica- 
tions during  1910;  when  Vare  submitted  his  bid  he 
knew  that  to  perform  the  work  in  accordance  with  the 
specifications  at  the  price  bid  by  him  would  necessarily 
result  in  serious  loss  to  himself;  when  the  contract  was 
awarded,  the  main  object  the  officers  of  the  city  had  in 
view  was  the  proper  and  sufficient  cleaning  of  the 
streets  daring  the  year,  and  they  did  not  expect  the 
specifications  of  the  contract  to  be  strictly  and  in  all 
details  carried  out  by  the  contractor;  the  daily  reports 
of  the  contractor  of  men  and  machines  employed  by 
him  were  largely  in  excess  of  the  actual  number  of  men 
and  machines  actually  employed.    The  contention  on 
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part  of  appellants  is  two-fold;  first,  that  applying  to 
these  facts  ^^the  interpretation  consistent  with  ordi- 
nary human  action  and  common  sense,  there  is  an  in- 
evitable inference  that  there  was  an  understanding  be- 
tween the  officers  of  the  city  and  the  contractor,  when 
the  contract  was  awarded,  that  the  contractor  would 
not  be  required  literally  to  obey  the  specifications  and 
would  not  be  fined  for  disobedience  of  them;"  and  sec- 
ond, ''if  there  was  such  understanding,  it  would  amount 
to  an  unlawful  combination  to  defeat  the  statutes  re- 
quiring competitive  bidding."  The  first  proposition  is 
too  plain  for  discussion,  and  is  conceded;  but  that  the 
second  results  as  a  conclusion  from  the  first  is  clearly 
a  non  sequitur,  as  the  facts  in  the  case  abundantly  show. 
Nothwithstanding  the  above  facts  relied  upon  by  ap- 
pellants, we  have  this  distinct  and  unchallenged  find- 
ing by  the  chancellor:  "In  competition  for  the  con- 
tract four  bids  were  presented  to  the  City  in  response 
to  the  advertisement  asking  for  such  bids.  The  bidders 
were  People  Brothers,  Mack  Paving  and  Construction 
Company,  David  McMahon,  and  the  defendant  E.  H. 
Vare.  Vare,  to  whom  the  contract  was  awarded  was 
the  lowest  bidder.  We  are  not  able  to  find  anything  in 
the  proofs  which  would  warrant  us  in  reaching  a  con- 
clusion that  these  bids,  or  any  of  them,  were  collusive 
as  between  the  bidders  and  Vare."  If  we  refer  to  the 
testimony  we  find  nothing  to  impeach  the  correctness 
of  this  finding,  but  on  the  contrary  much  to  support  it. 
Conceding,  as  we  must  in  the  absence  of  evidence  to  the 
contrary,  that  these  unsuccessful  bidders  were  respon- 
sible parties,  the  burden  rested  upon  appellants  to 
show  that  they  all  participated  in  the  alleged  fraudu- 
lent collusion,  and  submitted  their  bids,  not  in  good 
faith,  but  upon  a  fraudulent  understanding  that  in  any 
event  the  contract  was  to  be  let  to  this  defendant  The 
fact  that  Vare  had  an  understanding  with  the  city 
officials  that  compliance  with  the  specifications  would 
not  be  required  by  him,  however  much  this  would  be  a 
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departure  from  plain  business  principles^  and  expose 
the  officials  to  suspicion  and  censure,  would  not  show 
conspiracy  to  defeat  competitive  bidding  in  any  such 
conclusive  way  as  the  law  requires,  except  as  it  further 
appeared  that  in  this  respect  Vare  was  advantaged 
over  the  others.  If  all  alike  bid  on  the  same  terms  and 
with  the  same  understanding,  irregular  and  unbusi- 
nesslike as  the  transaction  would  be,  it  would  lack  the 
essential  element  of  fraudulent  conspiracy  to  defeat 
competition  between  bidders.  Not  only  is  there  an  ab- 
sence of  any  finding  that  Vare  bid  with  any  under- 
standing that  the  others  did  not  have,  but  the  close  ap- 
proximation in  the  bids  would  seem  to  indicate  that 
each  had  been  governed  in  making  his  bids  by  the  same 
considerations  which  influenced  the  others.  The  de- 
fendant's bid  was  |1,299,000,  another  was  |1,350,000, 
another  |1,403,000,  while  the  fourth  and  highest  ex- 
ceeded the  lowest  by  {200,000,  which,  as  explained,  in- 
cluded the  cost  of  assembling  a  plant  with  which  to  do 
the  work.  Can  it  be  possible  that  these  bids  were  made 
in  any  different  terms  than  those  given  to  Vare?  If 
they  were — and  here  we  exclude  collusion  because  the 
finding  of  the  court  acquits  these  bidders  of  that — ^then 
it  follows  that  each  was  willing  to  undertake,  just  as 
Vare,  to  do  work  for  the  city  which  each  knew  would 
cost  upwards  of  a  million  dollars  in  excess  of  what  they 
were  to  receive  therefor.  To  our  mind  this,  to  say  the 
least,  is  most  unlikely.  It  would  be  far  more  reason- 
able to  infer  that  all  alike  understood  that  strict  com- 
pliance with  the  specifications  was  not  to  be  required. 
We  have  dwelt  on  this  feature  of  the  case  because  of  its 
controlling  significance.  The  third  assignment  of  error, 
which  includes  the  second  as  well,  fairly  and  squarely 
raises  the  question  we  have  been  considering.  What  is 
there  assigned  for  error  is  the  refusal  of  the  chancel- 
lor to  hold  that  "The  contract  in  suit  is  void  because 
it  was  the  result  of  an  unlawful  combination  between 
the  contractor  and  officers  of  the  City,  to  defeat  the 
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statutes  relative  to  competitive  bidding."  In  the  propo- 
sition here  expressed  we  have  the  whole  of  appellants 
contention  concentrated.  If,  as  there  stated,  the  con- 
tract resulted  from  any  such  combination,  it  follows 
necessarily  that  the  contract  was  corrupt  and  should 
have  been  declared  void ;  but  if  this  be  not  established, 
according  to  the  measure  of  proof  which  the  law  re- 
quires in  such  cases,  the  contention  must  fail,  for  in 
that  event  the  failure  to  perform  the  work  required 
under  the  contract  in  the  manner  therein  provided,  be- 
comes a  matter  between  the  municipality  and  the  de- 
linquent contractor,  as  to  which  the  former  alone  can 
be  heard  to  complain.  For,  as  well  said  by  the  learned 
chancellor,  ^^So  far  as  the  plaintiff's  case  is  based  upon 
a  claim  that  the  contractor,  Yare,  failed  to  comply 
with  his  contract  to  do  the  work  called  for  by  the  speci- 
fications, and,  therefore,  that  he  is  bound  to  account 
for  and  repay  to  the  City  the  moneys  which  were  re- 
ceived by  him  from  the  City  for  the  work  which  he 
ought  to  have  done  under  the  contract,  we  deem  it  suffi- 
cient to  say  that  in  our  judgment  the  plaintiffs  have  no 
standing  to  require  the  contractor  to  render  any  such 
account.  If  it  were  within  the  power  of  taxpayers  in 
all  cases  wherein  it  might  be  claimed  that  a  contractor 
had  failed  to  comply  with  the  provisions  of  his  con- 
tract, to  come  into  court  and  cause  the  matter  to  be  in- 
vestigated, and,  in  case  of  default  of  performance,  to 
require  the  contractor  to  render  such  an  account  as  is 
called  for  in  this  case,  the  affairs  of  the  City  would 
be  thrown  into  endless  confusion,  and  the  proper  func- 
tions of  the  municipal  officers  would,  to  a  large  degree^ 
be  devolved  upon  and  assumed  by  the  courts*  We  re- 
gard the  municipal  authorities  as  the  repository  of  all 
the  power  that  is  needed  to  deal  with  such  questions, 
as  a  general  rule.  A  gross  violation  of  duty  might  be 
sufficient  ground  for  impeachment  or  prosecution. 
However  that  may  be,  the  supervision  of  work  done 
under  municipal  contracts  and  the  making  of  payments 
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for  work  done  under  them,  in  the  absence  of  fraud  of 
a  character  which  would  justify  the  interference  of  a 
court  of  equity,  must  be  left  to  those  who  by  law  are 
entrusted  with  the  responsibility  over  these  matters." 
If  there  was  competitive  bidding  without  collusion  on 
part  of  the  bidders — ^and  this  we  have  seen  is  an  estab- 
lished fact  in  the  case — ^it  follows  that  the  letting  of 
the  contract  to  Vare,  no  matter  what  may  have  been 
the  intention  of  Vare  and  the  City  officials  in  this  re- 
gard, could  not  have  resulted  from  such  intention;  in 
others  words,  if  the  purpose  of  the  parties  to  the  con- 
tract was  to  avoid  competitive  bidding,  and  that  pur- 
pose failed  in  execution,  the  fraud  contemplated  could 
not  have  entered  into  the  contract  subsequently  made. 
While  the  findings  on  which  appellees  rely  are  most 
pertinent  to  the  inquiry  before  us,  and  while  they  are 
convincing  that  the  ordinary  safe-guards  against  fraud 
were  utterly  disregarded  in  the  letting  of  this  contract, 
yet,  remembering  that  the  one  ground  of  challenge  is 
conspiracy  to  prevent  competitive  bidding,  it  cannot  be 
said  that  they  are  sufficient  in  themselves  to  establish 
the  guilt  of  the  parties  so  accused.  In  this  connec- 
tion we  can  do  no  better  than  repeat  here  what  was 
said  by  the  learned  chancellor  in  his  opinion :  ^'It  must 
be  borne  in  mind  that  the  question  before  us  is  not  to 
be  settled  by  any  views  which  we  may  have  as  to  the 
sufficiency  of  the  work  done  by  the  contractor  to  keep 
the  streets  clean,  or  as  to  the  full  fidelity  and  efficiency 
of  the  officers  of  the  C5ity  in  supervising  the  work  of 
the  contractor,  or  as  to  the  manner  in  which  the  con- 
tractor performed  his  work,  or  even  as  to  whether  or 
not,  if  he  had  strictly  complied  with  the  terms  of  his 
contract,  he  would  have  made  or  lost  large  sums  of 
money.  The  simple  and  single  question  now  under 
consideration  is  whether  or  not  the  proofs  in  the  case 
ought  to  lead  us  to  the  conclusion  that  there  was  an 
agreement  or  combination  between  the  contractor  and 
the  supervising  officers  of  the  City  whereby  he  should 
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be  favored  and  allowed  to  draw  money  under  the  con- 
tract without  doing  the  work  which  would  justify  the 
payment  to  him  of  the  money  received  by  him.  The 
affirmative  of  this  question  was  assumed  by  the  plain- 
tiffs when  they  filed  their  bill,  and  it  was  incumbent 
upon  them  to  establish  it  by  sufficient  proofs  before  we 
can  properly  be  asked  to  sustain  their  position.''  It  is 
to  this  feature  of  the  case  that  we  have  confined  the 
discussion.  Our  conclusion  has  already  been  indicated, 
and  it  only  remains  to  state  formally  our  concurrence 
in  the. findings  and  conclusions  of  the  learned  chan- 
cellor. 

The  appeal  is  dismissed  at  cost  of  appellants,  and  the 
decree  is  affirmed. 
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Anders  v.  Vare,  Appellant 

Argued  Jan.  12, 1912.  Appeal,  No.  160,  Jan.  T.,  1911, 
by  Edwin  H.  Vare,  from  decree  of  C.  P.  No.  4,  Phila. 
Co.,  Dec.  T.,  1910,  No.  807,  on  bill  in  equity  in  case  of 
Howard  8.  Anders  et  al.  v.  City  of  Philadelphia,  John 
E.  Beybum,  Mayor,  etc.  et  al.  and  Ediiin  H.  Vare.  Be- 
fore Fell,  C.  J.,  Bbown,  Mbstebzat,  Pottbb,  Elkin, 
Stbwabt  and  Moschziskbb,  JJ.    Appeal  dismissed. 

Bill  in  equity.    Before  Willson,  P.  J. 
Francis  Shunk  Brown,  of  Simpson,  Brown  d  Wil- 
liams, with  him  John  C.  Bell,  for  appellant 

Thomas  Raebum  White,  for  appellees. 

Pbb  Curiam,  February  19,  1912 : 

To  a  suggestion  by  the  appellants,  duly  filed,  to  the 
effect  that  the  question  sought  to  be  raised  by  this  ap- 
peal has  become  moot,  the  appellees  make  answer  ad- 
mitting the  facts  set  out  in  the  suggestion  and  con- 
senting that  the  appeal  be  dismissed  at  the  cost  of  ap- 
pellant, Edwin  H.  Vare.    It  is  accordingly  so  ordered. 
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Leuten  Brick  Company,  Appellant  v.  Killen. 

Contract — Written  agreement— Parol  evidence — Affidavit  of  de- 
fense— Payment. 

1.  In  an  action  upon  a  written  contract  for  goods  sold  and  de- 
livered, an  affidavit  of  defense  is  insufficient,  which  merely  sets 
up  a  prior  parol  agreement  at  variance  with  it,  without  any  offer 
to  prove  at  the  trial  that  the  parol  terms  were  omitted  by  fraud, 
accident  or  mistake. 

2.  In  such  a  case  it  is  clearly  insufficient  for  the  defendant  to 
aver  that  he  was  too  busy  to  read  the  written  contract  presented  to 
him  by  the  clerk  of  the  plaintiff,  and  took  the  word  of  the  clerk 
that  it  contained  the  agreement  which  the  defendant  had  previous- 
ly made  with  the  plaintiff,  without  any  averment  that  he  could 
not  read,  or  that  he  had  no  opportunity  to  read  the  paper  before 
signing  it,  or  that  the  clerk  had  outlined  certain  facts  to  him  as 
contained  in  the  paper  which  were  not  there,  or  did  any  other 
overt  thing  to  mislead  or  deceive  him. 

3.  An  averment  in  an  affidavit  of  defense  that  the  plaintiff  '^ac- 
cepted"  something  in  payment  of  its  claim  is  the  averment  of  a 
conclusion  and  as  such  is  insufficient  to  prevent  a  summary  judg- 
ment. 

Argued  Jan.  15,  1912.  Appeal,  No.  308,  Jan.  T., 
1911,  by  plaintiflf  from  order  of  C.  P.  No.  5,  Phila.  Co., 
June  T.,  1911,  No.  4650,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Leuten  Brick  Company  v.  James  D.  Killen.  Before 
Brown,  Mbstrbzat,  Potter,  Elkin  and  Moschziskbb, 
JJ.    Reversed. 

Assumpsit  for  goods  sold  and  delivered. 

The  opinion  of  the  Supreme  Court  states  the  cm3e. 

Error  dssigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Henry  A.  Hoefler,  for  appellant 
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Leon  H.  Folz,  with  him  Stanley  Folz,  for  appellee. 

Opinion  by  Mb.  Justicb  lyfoscHziSKBB,  February  19, 
1912: 

The  plaintiff  sued  upon  a  written  contract  under 
seal  between  it  and  the  defendant,  dated  April  29, 1910. 
By  the  terms  of  this  contract  the  plaintiff  agreed  to 
furnish  bricks  for  a  building  operation  of  the  defend- 
ant at  stipulated  prices,  in  quantities  as  ordered  by  the 
latter,  and  the  defendant  agreed,  inter  alia,  to  pay 
|2,400  in  the  form  of  six  promissory  notes  dated  as  of 
the  last  delivery  of  the  bricks  and  payable  in  ninety 
days  thereafter,  and  to  give  as  collateral  six  properties 
subject  to  certain  mortgages,  which  properties  were  to 
be  held  in  trust  by  a  trust  company,  and  in  the  event 
of  the  non-payment  of  the  notes  at  maturity  to  be  con- 
veyed to  the  plaintiff  as  collateral  security  for  the 
f2,400  debt.  The  plaintiff  averred  that  the  houses 
were  so  conveyed  to  its  nominee  and  that  subsequently, 
after  notice  to  defendant,  they  were  sold  at  public  auc- 
tion; but  that  instead  of  anything  being  realized  from 
the  collateral  the  settlement  showed  a  deficit  of  |2,308. 

The  defendant  filed  an  affidavit  of  defence  in  which 
he  denied  that  the  bricks  were  purchased  under  the 
aforesaid  written  contract,  and  averred  that  they  were 
furnished  in  pursuance  of  an  oral  agreement  made 
February  1,  1910,  with  Robert  Paschall,  general  man- 
ager of  the  plaintiff  company,  whereby  |2,400  of  the  ac- 
count was  to  be  paid  by  the  conveyance  to  the  plaintiff 
of  the  equities  in  the  houses  in  question.  The  defend- 
ant in  his  affidavit  admits  signing  the  written  contract 
sued  upon,  but  attempts  to  evade  his  liability  there- 
unda'.by  averring  that  his  signature  "was  procured 
fraudulently  through  artifice  and  misrepresentation;^' 
that  ^^Sometime  in  June,  1910,  after  the  plaintiff  had 
entered  upon  the  performance  of  its  oral  contract,  and 
a  large  part  of  the  brick  work  of  the  operation  had  been 
eompleted,  for  which  it  had  supplied  all  the  bricks 
Vol.  ocxxxv — ^10 
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under  said  contract,  one  Mr.  Wallace,  a  clerk  in  the 
employ  of  the  plaintiff  corporation,  called  on  the  de- 
fendant   and  stated  that  he  had  a  paper 

which  the  Company  wished  him  to  sign.  The  defend- 
ant at  the  time  was  busily  engaged  in  a  matter  with 
one  of  his  foremen  which  preoccupied  his  mind,  and 
requested  that  the  paper  be  left  with  him,  and  that  if  it 
was  all  right  the  defendant  would  sign  it  and  return  it 
to  him  the  next  day.  Thereupon  Wallace  told  the  de- 
fendant that  the  paper  in  question  simply  contained 
the  arrangement  and  agreement  he  had  made  with 
Paschall  and  that  the  company  would  like  to  have  it 
in  the  shape  of  a  writing  so  that  it  might  be  filed  away 
for  future  reference.  Upon  the  faith  of  this  explana- 
tion as  to  its  contents,  the  defendant  attached  his  sig- 
nature to  the  paper without  reading  it  or  having 

it  read  to  him.  The  defendant  avers  that  he  executed 
the  said  agreement  in  the  manner  and  under  the  cir- 
cumstances stated,  upon  the  faith  and  in  the  belief  that 
the  statement  made  by  William  Wallace  was  true,  that 
he  never  would  have  signed  said  agreement  if  the  con- 
tents thereof  had  been  correctly  stated  to  him;"  and, 
"That  afterwards,  upon  completion  of  the  operation, 
the  defendant  procured  a  conveyance  to  be  made  of  the 

premises    to  Edward  Atkins,  president  of  the 

plaintiff  corporation,  which  requested  the  conveyance 
to  be  made  to  said  Atkins  instead  of  to  the  plaintiff. 
The  defendant  averred  that  the  plaintiff  accepted  the 
said  conveyance  in  full  payment  of  its  claim  of  |2,400 
under  said  contract  and  that  said  Edward  Atkins  now 
holds,  and  that  he  has  ever  since  held,  the  said  premises 
for  the  benefit  of  the  plaintiff."  The  Court  below  held 
the  afKdavit  of  defence  sufficient  and  discharged  the 
rule  for  judgment;  from  which  order  the  plaintiff  has 
appealed. 

A  comparison  of  the  written  contract  and  the  alleged 
oral  agreement  shows  identical  terms,  except  in  the  im- 
I>ortant  particular,  that  by  the  former  the  properties 
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were  to  be  collateral  for  the  $2,400,  and  according  to 
the  latter  they  were  to  be  taken  ^^in  absolute  payment 
thereof."  The  defendant  did  not  deny  the  delivery  of 
the  bricks  or  the  correctness  of  the  prices  charged,  but 
attempted  to  set  up  the  defense  that  the  bricks  were 
not  delivered  under  the  written  contract  because  that 
document  was  procured  by  fraud,  and  that  the  proper- 
ties had  been  accepted  by  the  plaintiff  in  full  payment 
of  the  |2,400.  The  averments  in  the  affidavit  do  not 
bring  this  case  within  Gandy  v.  Weckerly,  220  Pa.  285, 
and  like  cases,  dealing  with  broken  promises  which 
served  as  inducements  to  the  signing  of  written  con- 
tracts. In  substance  the  defense  is  a  clear  attempt  to 
impeach  a  written  instrument  by  showing  a  prior  parol 
agreement  at  variance  with  it,  without  a  proper  offer 
to  prove  that  the  parol  terms  were  omitted  by  fraud, 
accident  or  mistake.  The  substance  of  the  averment  is 
simply  that  the  defendant  was  too  busy  to  read  the 
written  contract  and  took  the  word  of  a  clerk  that  it 
''contained  the  arrangement  and  agreement  which  he 
had  made  with  Paschall."  The  defendant  does  not  say 
that  he  could  not  read,  that  he  had  no  opportunity  to 
read  the  paper  before  he  signed  it,  that  the  clerk  out- 
lined certain  facts  to  him  as  contained  in  the  papers 
which  were  not  there,  or  did  any  other  overt  thing  to 
mislead  or  deceive  him.  It  was  the  duty  of  the  defend- 
ant to  read  the  paper  before  he  signed  it,  and  the  mere 
general  statement  of  the  clerk  as  to  its  contents  did 
not  relieve  him  from  this  obligation  or  constitute  such 
an  inducing  cause  at  the  time  of  the  execution  of  the 
contract  as  would  bring  this  case  within  the  line  of 
authorities  to  which  we  have  adverted.  It  may  well  be 
that  the  paper,  according  to  the  understanding  of 
Paschall,  did  represent  the  agreement  which  the  de- 
fendant had  made  with  the  plaintiff,  and,  in  the  ab- 
sence of  the  averment  of  facts  showing  or  tending  to 
show  fraud,  accident  or  mutual  mistake,  the  defendant, 
by  placing  his  signature  to  the  paper,  must  be  held  to 
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have  adopted  that  understanding  as  his  own,  and  prior 
oral  agreements  were  merged  in  the  written  contract: 
Greenfield's  Estate,  14  Pa.  489;  Penna.  B.  R.  Co.  t. 
Shay,  82  Pa.  198,  203;  Hicks  v.  Harbison- Walker  Co., 
212  Pa.  437,  441;  Rinker  y.  ^tna  Life  Ins.  Co.,  214  Pa. 
608,  611;  Waslee  y.  Rossman,  231  Pa.  219,  231;  Bright 
V.  Siggins,  2  Pa.  Superior  Ct.  106 ;  Lewis  v.  Dunlap,  5 
Pa.  Superior  Ct.  625;  Youngstown  Electric  Light  Co. 
V.  Poor  District,  21  Pa.  Superior  Ct.  95;  Schmitz  v. 
Roberts,  26  Pa.  Superior  Ct.  472. 

The  averment  "that  the  plaintiff  accepted  the  said 
conveyance  in  full  payment  of  its  claim  of  |2,400*'  is 
materially  faulty  in  that  it  fails  to  state  any  date  or 
particulars;  to  say  that  one  "accepted'^  something  in 
full  payment,  is  merely  to  aver  a  conclusion.  If  the 
defendant  desired  to  stand  upon  this  defense,  it  was 
his  duty  to  give  the  facts  upon  which  it  was  based,  so 
that  the  Court  might  determine  whether  such  facts,  if 
proved,  were  sufficient  to  justify  the  conclusion.  The 
conveyance  referred  to  by  the  defendant  is  evidently 
the  same  one  which  the  plaintiff  avers,  and  which  the 
written  contract  shows,  to  have  been  a  transfer  of  the 
properties  as  collateral.  Under  the  circumstances  we 
feel  that  the  affidavit  of  defense  was  insufficient  and 
that  the  judgment  should  have  been  entered  for  the 
plaintiff. 

The  assignment  of  error  is  sustained,  and  the  record 
is  remitted  to  the  court  below  with  directions  to  make 
the  rule  absolute  and  enter  judgment  for  the  plaintiff. 
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Knight's  Estate. 

TnuU  and  trustees — Active  irtut — Absence  of  limitation  over. 

A  gift  by  will  of  a  share  of  the  estate  of  a  testatrix  to  her  ezecu- 
torsf  in  trust  for  her  daughter,  with  a  direction  that  ^^e  income 
arising  therefrom  shall  be  paid  to  her  my  said  daughter  from  time 
to  time  annually  during  the  term  of  her  natural  life  freed  from  the 
obligations  and  control  of  any  husband  she  may  have"  with  power 
in  the  daughter  to  dispose  of  her  share  by  will,  but  without  limi- 
tation over,  creates  an  active  trust  for  the  daughter  for  life. 

Argued  Jan.  15,  1912.  Appeal,  No.  295,  Jan.  T., 
1911,  by  Harriet  W.  Knight,  from  decree  of  O.  C.  Phila. 
Co.,  Jan.  T.,  1911,  No.  308,  dismissing  exceptions  to 
adjudication  in  Estate  of  Sarah  J.  Knight,  deceased. 
Before  Bbown,  Mestbbzat,  Pottbb,  Elkin  and  Mosgh- 
ziSEZBR,  JJ.    Affirmed. 

Exceptions  to  adjudication.     Before  Gummby,  J. 

Prom  the  record  it  appeared  that  Harriet  W.  Knight 
claimed  an  absolute  interest  in  a  share  of  her  mother's 
estate  under  a  clause  in  the  mother's  will  which  was  as 
follows  : 

"One  other  equal  third  part  or  share  of  my  estate 
shall  be  held  by  my  said  executors  and  the  survivor  of 
them,  in  trust  for  my  daughter  Harriet  W.  Knight,  and 
the  income  arising  therefrom  shall  be  paid  to  her  my 
said  daughter  from  time  to  time  annually  during  the 
term  of  her  natural  life  freed  from  the  obligations  and 
control  of  any  husband  she  may  have.  But  my  said 
daughter  shall  have  power  to  dispose  of  her  said  share 
of  my  estate  both  principal  and  interest  by  any  instru- 
ment in  writing  in  the  nature  of  a  last  will  and  testa- 
ment" 

The  api>ellant  was  not  married  or  in  contemplation 
of  marriage  at  the  date  of  the  will. 

The  auditing  judge  disallowed  the  claim. 
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ExceptioBB  to  the  adjudication  were  diBmiflsed. 

Error  anign^d  was  decree  diBmiesing  exceptions. 

J.  H.  Brinton,  with  him  Wm.  Meharg  Lilly,  for  ap- 
pellant 

Alew.  Simpson,  Jr.,  with  him  Jere  J.  Crowley,  for 
appellee. 

Per  Curiam,  February  19, 1912: 

Nothing  could  be  clearer  than  the  intention  of  the 
testatrix  that  the  shares  of  her  son  and  daughter 
should  be  held  in  trust  for  them.  Her  direction  is  that 
a  share  of  her  estate  be  held  by  her  executors,  and  the 
survivors  of  them,  in  trust  for  each  of  her  children,  the 
income  arising  therefrom  to  be  paid  to  them  annually 
during  the  term  of  their  natural  lives.  As  this  inten- 
tion of  the  testatrix  to  create  a  trust  and  guard  her 
bounty  for  her  children  with  the  protection  of  a  trustee 
is  so  clear,  the  validity  of  the  trust  is  not  affected  be- 
cause there  is  no  limitation  over :  Spring's  Estate,  216 
Pa.  529. 

Appeal  dismissed  and  decree  affirmed  with  costs. 
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Pulaski  Avenue. 

Boad  law — Vacation  of  streets — Ornission  of  street  from  plan — 
Statute  of  limitations — Estoppel* 

Where  the  proper  authorities  in  a  city  of  the  first  class  adopt 
and  confirm  a  new  plan  of  streets  from  which  a  portion  of  a 
preyiously  existing  street  is  omitted,  the  confirmation  of  such 
plan  operates  as  an  immediate  vacation  of  the  portion  of  the 
street  omitted,  and  the  statute  of  limitations  begins  forthwith  to 
nm  against  landowners  injured  by  the  vacation.  The  right  of  an 
assignee  of  the  damages  can  rise  no  higher  than  that  of  his 
assignor. 

Argued  Jan.  16, 1912.  Appeal,  No.  175,  Jan.  T.,  1911, 
by  Emil  Wahl  Manufacturing  Company,  from  order 
of  C.  R  No.  1,  Phila.  Co.,  June  T.,  1909,  No.  4388, 
quashing  i>etition  for  appointment  of  viewers.  Before 
Brown,  Mbstrbzat,  Pottbb,  Elkin  and  Mosohziskeb^ 
JJ.    Affirmed. 

Petition  for  appointment  of  viewers. 

In  addition  to  the  facts  set  forth  in  the  opinion  of 
the  Supreme  Court,  and  in  the  report  of  Pulaski  Ave- 
nue, 33  Pa.  Superior  Court  108,  it  api>eared  that  the 
right  to  claim  damages  for  the  vacation  of  Pulaski 
avenue  had  been  assigned  by  the  original  owners  to  the 
Emil  Wahl  Manufacturing  Company,  the  i)etitioner, 
and  that  this  assignment  had  been  made  after  the  de- 
cision of  the  Superior  Court  had  beein  rendered. 

The  court  dismissed  the  petition. 

Error  assigned  was  order  dismissing  the  petition. 

Theodore  F.  Jenkins,  with  him  William  W.  Staake, 
for  api>ellant. 

AhraJiam  M.  Beitler,  with  him  Edward  Hopkinson, 
Jr.,  for  appellee. 
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Pbb  Cubiam,  February  19, 1912: 

On  June  22,  1905,  this  appellant  filed  its  petition  in 
the  court  of  quarter  sessions  of  Philadelphia  county, 
asking  for  the  appointment  of  viewers  to  assess  dam- 
ages which  it  alleged  had  resulted  to  it  from  the  vaca- 
tion of  Pulaski  avenue.  That  petition  was  quashed, 
and,  on  the  petitioner's  appeal  to  the  superior  court, 
the  action  of  the  court  below  was  affirmed.  The  first 
reason  given  for  affirming  it  was  that,  as  Pulaski  ave- 
nue, between  Buflner  street  and  Roberts  avenue,  had 
been  omitted  from  a  new  plan  of  streets  adopted  by 
the  board  of  surveyors  on  June  3, 1895,  that  portion  of 
the  avenue  had  been  absolutely  vacated  from  the  time 
of  the  adoption  of  the  new  plan,  and  the  statute  of  limi- 
tations barred  any  claim  for  damages  made  more  than 
six  years  after  the  vacation:  Pulaski  Avenue,  33  Pa. 
Super.  Ct.  108.  On  August  10,  1909,  the  appellant 
filed  in  the  common  pleas  the  petition  now  before  us. 
It  sets  forth  substantially  the  facts  that  appeared  in 
its  quashed  i>etition  in  the  quarter  sessions,  and  was 
filed  for  the  same  purpose.  It  was  quashed  because  the 
court  of  common  pleas  was  of  opinion  that  the  con- 
trolling questions  involved  had  been  passed  upon  by 
the  Superior  Court  adversely  to  the  petitioner  in  its 
appeal  from  the  order  of  the  court  of  quarter  sessions 
quashing  its  petition  filed  in  1905. 

Though  the  appellant  may  not  have  been  the  party 
legally  entitled  in  1905  to  receive  damages,  if  any  were 
recoverable,  for  the  vacation  of  Pulaski  avenue,  its 
right  now  can  rise  no  higher  than  that  of  its  assignors 
then,  and,  in  the  proceeding  then  instituted  by  it 
against  the  city  of  Philadelphia,  it  was  definitely  ruled 
by  the  Sui)erior  Court  that  a  claim  made  by  any  one  in 
1905  for  the  first  time,  for  damages  resulting  from  the 
vacation  of  Pulaski  avenue,  was  too  late.  From  this 
ruling  of  the  Superior  Court,  to  which  the  appellant 
had  appealed,  it  took  no  appeal,  and  the  law  as  an- 
nounced by  that  court  became,  as  to  the  parties  in  that 
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proceedhig — ^who  are  tiie  same  in  this — the  law  in  the 
controYersy  between  Hkern,  and  the  learned  court  below 
correctly  so  held:  Bolton  v.  Hey,  168  Pa.  418;  Pulaski 
Avenue,  220  Pa.  276.  Interest  reipublicae  ut  sit  finis 
litium. 
Appeal  dismissed  with  costs. 


Earley,  Appellant  v.  Philadelphia. 

Negligence — MufUeipaliiiee — Caving  in  of  street — Independent 
cantraetor. 

In  an  action  against  a  city  to  recover  damages  for  personal  in- 
juries resulting  from  the  caving  in  of  a  street,  where  there  is  evi- 
dence that  the  street  at  the  time  of  the  accident  was  in  the  con- 
trol of  an  indepmident  ocmtractor,  it  is  proper  for  the  court  to 
sohmit  to  the  juiy  the  question  whether  the  city  or  the  contractor 
had  failed  in  the  performance  of  a  duty  to  the  plaintiff,  and  if 
the  jury  find  for  the  city,  their  verdict  and  the  judgment  thereon 
will  not  be  reversed  by  the  appellate  court. 

A|!gued  Jan.  16,  1912.  Appeal  No.  139,  Jan.  T., 
1911,  by  plaintiflf  from  judgment  of  C.  P.  No.  3,  Phila. 
CJo.,  Sept.  T.,  1900,  No.  348,  on  verdict  for  defend^t  in 
case  of  Patrick  Barley  v.  Philadelphia.  Before  Brown, 
Mbstrbzat,  Pottbb,  Elkin  and  Mosghziskbb,  JJ.  Af- 
firmed. 

Tresimss  to  recover  damages  for  personal  injuries. 
Before  Fbbouson,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  defendant.  Plaintiflf  ap- 
pealed. 

Errors  assigned  were  various  instructions. 

Augustus  Trash  Ashton,  with  him  Victor  Frey,  for 
appellants. 
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W.  C.  WiUon,  assistant  city  solicitor,  with  him 
Mictmel  J.  Ryan,  city  solicitor,  for  appellee. 

Pbb  Curiam,  February  19,  1912: 

As  the  appellant  was  driving  over  one  of  the  streets 
of  the  city  of  Philadelphia  it  caved  in,  and  the  wagon 
in  which  he  was  seated  fell  into  the  excavation  to  a 
depth  of  eight  or  ten  feet  For  the  injuries  sustained 
he  brought  this  action,  which  resulted  in  a  verdict  for 
the  defendant.  Whether  the  caving  in  of  the  street 
was  due  to  the  negligence  of  the  city  or  to  that  of  an 
independent  contractor  was  submitted  to  the  jury  as 
a  question  of  fact  for  them,  the  instructions  being  that, 
if  they  should  find  that  the  city  was  not  in  control  of 
the  street  at  the  time  of  the  accident,  there  could  be  no 
recovery,  but  that,  on  the  other  hand,  if  it  was  in  con- 
trol and  had  failed  in  the  performance  of  a  duty  to 
keep  the  street  safe  for  travel,  it  would  be  liable  to  the 
plaintiff.  The  court  could  not  have  instructed  the  jury 
that  the  relation  between  M.  &  J.  B.  McHugh  and  the 
city  was  merely  that  of  master  and  servant.  After  a 
review  of  all  the  evidence  in  the  case,  we  have  not  been 
I>ersuaded  that  any  of  the  assignments  of  error  call  for 
a  reversal  of  the  judgment,  and  it  is,  therefore,  af- 
firmed. 
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Sloan,  Appellant  i;.  Philadelphia  &  Beading  Bail- 
way  CJo. 

Appeals-Judgment  n.  o.  v.— Effect  of  revenal^New  Trial. 

1.  Where  on  an  appeal  from  a  judgment  non  obstante  veredicto, 
the  judgment  is  reversed,  and  the  record  remitted  with  directions 
to  the  court  below  to  enter  such  judgment  as  law  and  right  may 
require,  the  case  then  stands  as  though  no  proceedings  in  the  court 
below  had  been  taken  after  the  rendering  of  the  verdict,  and  it  is 
for  that  court  below  to  take  such  action  as  in  its  judgment,  law 
and  right  require. 

2.  If  after  such  a  reversal  the  court  below  orders  a  new  trial 
unconditionally,  the  appellate  court  on  an  appeal  from  such  order 
will  assume  the  order  was  made  in  the  exercise  of  a  sound  discre- 
tion, with  a  view  to  accomplish  the  ends  of  justice,  and  will  not 
reverse  it. 

Argued  Jan.  16,  1912.  Appeal,  No.  309,  Jan.  T., 
1911,  by  plaintiff  from  order  of  C.  P.  No.  2,  Phila.  CJo., 
Sept.  T.,  1906,  No.  5020,  making  absolute  rule  for  new 
trial  in  case  of  John  J.  Sloan  t.  Philadelphia  &  Beading 
Railway  Co.  Before  Beown,  Mbstebzat,  Pottbe, 
Elkin  and  Moschziskbb,  JJ.    Affirmed. 

Motion  for  judgment  on  verdict. 

On  the  motion  and  rule  the  following  opinions  were 
filed: 

SuLZBBBOEB,  P.  J.  Judgment  for  defendant  n.  o.  v., 
entered  by  this  court,  was  reversed  by  the  Supreme 
Ck>urt,  with  direction  that  judgment  be  entered  for  the 
plaintiff.  The  defendant,  thereupon,  prayed  the  Su- 
preme Court  to  modify  its  judgment,  and  the  following 
order  was  made : 

'*And  now,  June  13,  1911,  so  much  of  the  judgment 
heretofore  entered  as  renders  judgment  on  the  verdict 
for  plaintiff  is  now  reconsidered  and  rescinded,  and  the 
record  is  remitted,  with  directions  to  the  court  below 
to  enter  such  judgment  as  law  and  right  require." 
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On  the  interpretation  of  this  order  a  conflict  arises. 
The  plaintiff  moves  for  judgment  on  the  verdict;  the 
defendant  moves  for  a  new  trial.  The  dispute  hinges 
on  the  construction  of  the  direction  "to  enter  such 
judgment  as  law  and  right  require."  If  the  word 
"judgment'^  is  to  be  understood  in  its  proper  legal 
sense,  it  means  here  a  judgment  on  the  verdict  The 
entry  of  such  a  judgment  would  comply  with  the  direc- 
tion of  the  Supreme  Court,  in  so  far  as  it  would  be  in 
— accordance  with  "law."  The  order,  however,  is  "to 
enter  such  judgment  as  law  and  right  require."  We 
are  all  of  opinion  that  the  verdict  is  unjust,  and  "right" 
would  require  us  to  set  it  aside.  Where  law  and  right 
(equity)  are  thus  in  conflict,  a  judgment  in  accord- 
ance with  both  is  impossible,  and  it  is,  therefore,  rea- 
sonable to  assume  that  the  word  "right"  is  used  here 
as  a  mere  synonym  for  "law,"  and  that  judgment 
should  be  entered  on  the  verdict  for  the  plaintiff. 

This  I  take  to  be  the  meaning  of  Hughes  v.  Miller  (192 
Pa.  365).  The  worst  that  can  be  said  against  this 
construction  is  that  the  system  of  trial  by  jury,  like  all 
other  human  institutions,  is  imperfect  There  have 
been  three  trials  of  this  case.  Presumably,  at  the  last 
trial,  the  defendant  presented  all  the  evidence  at  com- 
mand, and  a  new  trial  would  not  add  to  it  If  we  now 
enter  judgment  on  the  verdict,  the  defendant  has  his 
appeal,  wherein  he  may  take  advantage  of  any  re- 
versible error  committed.  The  disadvantage  suffered 
by  him  in  consequence  of  our  erroneous  judgment  n. 
o.  V.  is  entirely  eliminated,  and  he  stands  just  where 
he  etood. 

His  present  position  is,  therefore,  in  effect,  tihat  we 
fell  into  error  in  discharging  the  rule  for  new  trial, 
and  that  we  should  now  cure  it  by  rescinding  that 
order,  reinstating  the  rule  and  making  it  absolute. 

There  are,  it  is  true,  dicta  which  says  that  when  the 
court  is  dissatisfied  with  the  verdict,  it  shall  set  it 
aside  over  and  over  again,  until  a  jury  can  be  found 
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which  shall  adopt  the  court's  standard  for  judging 
facts.  This,  however,  cannot  be  considered  a  principle 
of  law.  The  jury  is  the  constitutional  tribunal  for 
finding  facts,  and,  though  the  court's  supervision  of  it 
goes  far,  it  can  scarcely  be  held  to  override  it  com- 
pletely. When,  therefore,  a  reasonable  number  of  trials 
has  been  held,  regard  must  be  paid  to  the  propriety  and 
necessity  of  ending  litigation,  in  justice  as  well  to  the 
parties  in  the  cause  as  to  other  parties  who,  having  an 
equal  right  to  have  their  cases  tried,  are  not  to  be 
barred  by  the  perpetual  intrusion  of  one  case  as  an  ob- 
stacle. 

The  entry  of  judgment  for  the  plaintiff  would  not 
hurt  the  defendant.  It  has  had  its  fair  opportunity 
here,  and  would  have  another  chance  on  appeal,  and, 
though  none  of  us  is  satisfied  with  the  verdict,  I  think 
that  there  ought  not  to  be  a  right  to  an  unlimited  num- 
ber of  new  trials. 

I  would,  therefore,  enter  judgment  for  plaintiff  on 
the  verdict.  My  brethren,  however,  in  an  opinion  filed 
this  day,  have  resolved  that  the  order  of  the  Supreme 
Court  leaves  us  free  to  grant  a  new  trial.  In  accord- 
ance with  the  majority  opinion,  it  is  now  directed  that 
the  order  discharging  the  rule  for  new  trial  is  vacated, 
and  the  rule  for  new  trial  is  made  absolute. 

WiLTBANK,  J.:  I  am  of  the  opinion  that  the  order 
heretofore  made  discharging  the  rule  for  a  new  trial 
should  be  vacated,  the  rule  reinstated,  and  thereupon 
made  absolute.  It  is  my  conclusion  that  the  record  of 
the  Supreme  Ck)urt,  and  of  this  court,  discloses  our 
duty  thus  to  act.  The  judgment  entered  by  us  for  the 
defendant  non  obstante  veredicto  was  erroneous,  and 
we  are  directed  to  review  the  proceedings  upon  the  last 
trial,  and  thereupon  to  enter  such  judgment  as  law  and 
right  require.  Our  refusal  of  a  new  trial  to  the  de- 
fendant was  not  because  the  plaintiff  was  entitled  to 
recover,  but  it  was  because  we  deemed  it  according  to 
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law  to  afford  the  defendant  the  readier  and  more  com- 
plete relief  of  a  final  judgment  in  his  favor.    In  this  we 
ej^ceeded  our  power,  but  had  we  not  gone  so  far,  it 
cannot  be  disputed  that  we  should  and  would  have 
granted  a  new  trial.    Such,  obviously,  would  have  been 
imperatively  our  duty.    The  discharge  of  the  rule  was, 
therefore,  matter  of  form.    Our  adhering  to  that  action 
at  this  stage  would  not  eliminate  the  disadvantage  suf- 
fered by  the  defendant  under  our  error,  nor  would  he 
stand  just  where  he  stood  when  we  condemned  the  ver- 
dict against  him.     His  prospect  of  the  new  trial  is 
greater  here  than  it  would  be  were  we  to  send  him  to 
the  Supreme  Court,  which  tribunal,  as  I  understand 
the  authorities,  exercises  its  power  only  in  cases  of  the 
clearest  error  on  the  trial.     Our  entry  being  merely 
formal,  concluded  nothing  as  matter  of  substance.     It 
was  a  step  necessary  to  the  orderly  framing  of  the  re- 
cord for  the  proper  dismissal  of  the  action  in  this  court, 
or  for  the  due  presentation  of  the  record  to  the  appel- 
late tribunal.    This  view  of  the  case  is,  I  think,  beyond 
dispute.     We  had  unanimously  determined  that  two 
verdicts  had  been  contrary  to  the  evidence,  viewed  with 
i-egard  to  its  substance  and  effect,  and  also  with  regard 
to  the  credibility  of  the  witnesses.    This  is  declared  to 
be  still  the  unanimous  opinion  of  the  court.    I  submit 
that  it  would  not  be  according  to  law  and  right  that  we 
should  violate  precedent  and  now  sustain  the  claim  of 
the  plaintiff,  to  subject  the  defendant  to  a  pecuniary 
charge  which  the  proofs  did  not  warrant. 

As  I  understand  the  contention  of  the  plaintiff,  this 
view  is  not  arguable,  because  we  are  under  the  per- 
emptory mandate  of  the  Supreme  Court  to  enter  judg- 
ment for  the  plaintiff  pursuant  to  the  discharge  of  the 
rule  for  a  new  trial.  It  is  contended  that  we  have  no 
discretion,  but  that  it  is  our  duty  to  aflSrm,  without 
modification,  our  previous  order,  and  to  enter  judg- 
ment accordingly. 

But  the    order  relied  upon  embodies  no  prohibition 
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of  other  action  should  we  deem  snch  to  be  according  to 
law  and  right  In  prescribing  '^such  judgment,"  it  im- 
plies more  than  one  judgment  as  within  our  power  in 
the  exercise  of  our  discretion,  and  that  judgment  must 
be  such  as  is  determined  by  us  according  to  the  law  of 
the  case.  We  are  not  bound  immoveably  by  a  formula 
involving  the  injustice  of  a  negation  of  our  three  de- 
terminations against  the  claim  of  the  plaintiff  to  ad- 
judge a  claim  lawful,  when  we  have  recorded  and  still 
record  that  it  is  otherwise. 

This  view  does  not  bear  unduly  upon  the  plaintiff. 
It  does  not  determine  the  merit  of  his  case,  nor  deprive 
him  of  a  remedy.  He  may  still  go  to  the  country  on 
the  issue  raised  by  the  pleadings.  The  proceeding  will 
not  be  affected  one  way  or  the  other  by  what  has  here- 
tofore passed  in  the  cause;  and  it  is  of  essential  right 
that  the  defendant  should  have  an  appeal  to  another 
jury.  The  cases  cited  are  to  this  effect:  Hughes  v. 
Miller,  192  Pa.  365;  Hardoncourt  v.  Iron  Co.,  225  Pa. 
379. 

The  rule  for  a  new  trial  is  reinstated,  and  the  same 
is  hereby  made  absolute. 

In  this  our  Brother  Babbatt  concurs. 

Error  assigned  was  order  making  absolute  rule  for 
new  trial. 

Augustus  Trash  Ashton,  with  him  Victor  Frey  and 
Maurice  Y.  Daniels,  for  appellant. 

Wm.  Clarke  Mason,  for  appellee. 

Pbb  Curiam,  February  19,  1912: 

Where  on  an  appeal  from  a  judgment  non  obstante 
veredicto,  the  judgment  is  reversed,  and  the  record  re- 
mitted with  directions  to  the  court  below  to  enter  such 
Judgment  as  law  and  right  require,  the  case  then  stands 
as  though  no  proceedings  in  the  court  below  had  been 
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taken  after  the  rendering  of  tke  Tdrdict;  and  it  1i 
for  the  court  below  to  take  such  action  witli  re- 
spect to  the  verdict  as  in  its  judgment  law  and  right 
require.  It  follows  that  it  may  either  direct  judgment 
on  the  verdict,  order  a  new  trial  on  refusal  of  plain- 
tiff to  accede  to  a  reduction  in  amount  of  the  verdict, 
or  order  a  new  trial  irrespective  of  any  such  condition. 
Within  these  limits  the  verdict  is  in  the  power  of  the 
court.  In  this  case  a  new  trial  was  ordered  uncondi- 
tionally. We  must  assume  that  this  was  done  in  the 
exercise  of  a  sound  discretion  by  the  court,  with  a  view 
to  accomplish  the  ends  of  justice,  and  the  action  is 
therefore  not  reviewable. 
The  appeal  is  dismissed  at  the  cost  of  appellant 


Bum's  Estate.    Bassett's  Appeal. 

Argued  Jan.  16,  1912.  Appeal,  No.  290,  Jan.  T., 
1911,  by  Annie  R.  Wain  Bassett  from  decree  of  O.  C. 
Phila.  Co.,  Oct.  T.,  1908,  No.  295,  confirming  adjudica- 
tion in  Estate  of  William  H.  Bums,  deceased.  Before 
Bbovitn,  Mbstrbzat,  Pottbb,  Elkin  and  MosonziSKn, 
JJ.    Affirmed. 

In  this  case,  which  was  presented  by  the  api^ellant, 
Annie  B.  Wain  Bassett,  in  person,  the  paper  book  did 
not  contain  the  names  of  the  parties,  statement  of  ques- 
tion involved,  history  of  the  case,  adjudication,  assign- 
ments of  error  or  appendix.  The  appeal  was  appar- 
ently from  a  decree  dismissing  exceptions  to  an  adjudi- 
cation. 

Allen  M.  Stearne,  for  appellee. 
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.     Phb  Gubiam,  Pebpuary  19,  1912 : 

The  appellant  was  imtiently  heard  by  the  court  be- 
low, bat  she  utterly  failed  to  show  anything  as  a  basis 
of  a  claim  against  the  decedent's  estate,  and  her  ap- 
peal is,  therefore,  dismissed  with  costs. 


Page  V.  Moore,  Appellant 

Practice,  C.  P. — Judgment  n.  o.  t?. — Binding  instructions — Bank- 
ruptcy. 

1.  Where  the  court  at  the  trial  cannot  give  binding  instructions, 
it  cannot  enter  judgment  non  obstante  veredicto  thereafter. 

2.  In  an  action  by  a  trustee  in  bankruptcy  to  recover  the  value 
of  bonds  alleged  to  have  been  wrongfully  taken  from  the  bankrupt 
by  the  defendant,  where  the  defendant  contends  that  he  had  taken 
the  bonds  for  the  purpose  of  delivering  them  to  their  owner  to 
whom  he  alleged,  th^  had  been  previously  assigned,  and  the  evi- 
dence is  conflicting  as  to  whether  there  was  a  valid  consideration 
for  the  assignment,  the  case  is  for  the  jury;  and  if  a  verdict  is 
rendered  for  plaintiff,  the  court  cannot  thereafter  enter  judgment 
n.  o.  V.  for  the  defendant. 

Contract — Illegal  contract — Building  contract — Architect, 

3.  An  agreement  by  a  building  contractor  to  pay  bonds  to  the 
architect  of  the  owner  for  services  in  overseeing  the  work,  or  for 
securing  the  award  of  the  contract,  is  illegal. 

Argued  Jan.  17,  1912.  Appeal,  No.  133,  Jan.  T., 
1911,  by  defendant  from  judgment  of  C.  P.  No.  1,  June 
T.,  1909,  No.  438,  on  verdict  for  plaintiff  in  case  of 
Howard  W.  Page,  Trustee  in  Bankruptcy  of  Moore  & 
CJompany,  Incorporated  v.  William  G*  Moore.  Before 
Bbown,  Mestbbzat,  Pottbb,  Elkin  and  Moschziskbb, 
JJ.    Affirmed. 

Trespass  to  recover  for  the  alleged  misappropriation 
of  bonds  belonging  to  the  bankrupt's  estate.  Before 
Maoill,  J. 

From  the  record  it  appeared  that  on  January  14, 
Vol.  ooxxxv— 11 
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1907,  William  G.  Moore,  Bussell  B.  Smith  and  Harry 
T.  McDevitt,  who  were  engaged  in  a  contracting  busi- 
ness under  the  firm  name  of  William  G.  Moore,  entered 
into  a  contract  with  Bridgman  Bros.  Co.,  to  erect  for 
the  latter  on  Fifteenth  street  south  of  Washington  ave- 
nue, Philadelphia,  a  three  story  and  basement  factory 
building,  under  the  direction  of  Milligan  &  Weber, 
architects.  The  cost  was  to  be  |62,200,  to  be  paid  the 
contractor  partly  in  cash,  partly  in  promissory  notes 
and  imrtly  in  bonds  secured  by  a  second  mortgage  on 
the  property.  The  bonds  were  to  be  fourteen  in  num- 
ber of  a  value  of  |7,000,  being  half  of  a  total  cost  of 
|14,000,  twenty-eight  for  |500  each.  The  fourteen 
bonds  were  to  be  deposited  with  the  Merchants  Trust 
Company  of  Philadelphia,  to  be  delivered  to  the  con- 
tractor at  various  times  upon  certificates  of  the  archi- 
tects that  the  work  had  been  completed  to  the  extent 
fixed  by  the  contract  for  such  deliveries. 

On  June  14,  1907,  after  work  on  the  building  had 
been  commenced  and  was  in  progress,  the  partners  in 
the  firm  of  William  G.  Moore  incorporated  tjiemselves 
in  the  State  of  New  Jersey  under  the  firm  name  of 
Moore  &  Company,  Incorporated,  and  all  the  contract- 
ing business  of  the  firm,  including  the  unfinished  con- 
tract with  Bridgman  Bros.  Co.,  was  transferred  to  the 
corporation.  The  building  which  was  in  course  of 
erection,  fell  down  in  the  early  part  of  July,  1907,  and 
it  was  necessary  practically  to  rebuild  it.  Prior  to  the 
accident  William  G.  Moore  had  received  from  the  trust 
company  on  certificates  from  the  architect,  twelve  of 
the  fourteen  bonds.  He  also  received  from  the  archi- 
tects the  day  before  the  collapse  of  the  building,  a  cer- 
tificate entitling  him  to  the  remaining  two  bonds. 
This  was  not  presented  by  him  before  the  accident,  and 
he  did  not  receive  the  last  two  bonds  until  July  22, 

1908,  a  year  later. 

On  June  5, 1908,  Howard  W.  Page  was  appointed  by 
the  Court  of  Common  Pleas  No.  2  of  IPhiladelphia 
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county,  receiver  for  Moore  &  Company,  Inc.,  and  snbae- 
qnently  that  corporation  having  been  adjudicated  a 
bankrupt,  he  was  made  first  Receiver,  and  then  Trustee 
in  the  bankruptcy  proceedings.  While  receiver  in  bank- 
ruptcy, Mr.  Page  entered  into  a  contract  of  settlement 
with  Bridgman  Bros.  Co.,  who  had  claimed  a  large  off- 
set to  the  contract  price  under  their  contract  with  Wil- 
liam G.  Moore,  because  of  the  delay  in  the  completion 
of  the  work,  due  to  the  collapse  of  the  original  building. 
By  this  settlement  mutual  releases  were  to  be  given,  and 
the  receiver  was  to  be  paid  |2,010  in  cash  and  the  two 
bonds  for  |500  each  still  in  the  hands  of  the  trust  com- 
pany. William  G.  Moore,  the  defendant,  was  an  active 
agent  in  effecting  the  settlement,  and  when  it  was  com- 
pleted, received  both  the  cash  and  the  two  bonds  from 
the  trust  company.  The  cash  he  turned  over  to  the 
receiver  by  advice  of  his  attorney. 

After  Mr.  Page  was  appointed  receiver  on  June  6, 
1908,  he  sent  his  representative  to  the  office  of  Moore  & 
Company,  Inc.,  in  the  Drexel  Building,  Philadelphia,  to 
take  possession  of  the  assets  of  the  company.  The  de- 
fendant, William  G.  Moore,  who  was  president  of  the 
company,  took  from  the  safe  ten  bonds  of  the  Bridgman 
Bros.  Co.,  gave  eight  of  them  to  the  receiver's  messen- 
ger, and  retained  two  himself,  saying  that  they  be- 
longed to  the  architect.  It  was  to  recover  the  value  of 
these  two  bonds  and  the  two  subsequently  received  by 
defendant  from  the  Merchants  Trust  Company,  all  of 
which  he  refused  to  deliver  to  plaintiff,  that  the  present 
suit  was  brought. 

Verdict  and  judgment  for  plaintiff  for  |2,528.70.  De- 
fendant appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instruc- 
tions for  defendant  and  (2)  in  refusing  motion  for  de- 
fendant non  obstante  veredicto. 
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Henry  P.  Brown,  with  him  D.  Howard  Evans,  for  ap- 
pellant.— ^There  was  an  equitable  assignment  of  the 
bonds:  Henderson  y.  Jennings,  228  Pa.  188;  Steiner  v. 
Turner,  45  Pa.  Super.  Ct.  225;  Kidgway  v.  Iron  Works, 
46  Pa.  Super.  Ct.  267;  In  re  Ballantine,  179  Fed.  Repr. 
548;  Citizens'  Trust  &  Surety  Co.  v.  Howell,  19  Pa. 
Super.  Ct.  255. 

One  receiving  property  for  the  purpose  of  distribu- 
tion may  make  distribution  thereof  to  the  real  owners, 
even  though  he,  at  the  time,  be  insolvent,  and  though  the 
trust  be  secret :  Phillips  v.  Eleinman,  232  Pa.  571. 

The  defendant  was  entitled  to  a  judgment  non  ob- 
stante veredicto:  Casey  v.  Canning,  39  Pa.  Super.  Ct. 
94;  Dalmas  v.  Kemble,  215  Pa.  410. 

Thomas  Raebum  White,  for  appellee. — ^Not  only  was 
there  abundant  evidence  upon  which  the  jury  might 
have  founded  their  verdict,  but  under  the  evidence  no 
other  verdict  was  reasonably  to  be  expected:  Morn- 
ingstar  v.  Jamieson,  2  Sadler  80. 

The  alleged  assignment  was  not  an  assignment,  even 
if  validly  made,  but  was  a  mere  agreement  or  promise 
to  pay  these  bonds  at  some  time  in  the  future :  Hender- 
son V.  Jennings,  228  Pa.  188;  Penna.  R.  R.  Co.  v. 
Hughes,  39  Pa.  521;  Newport  &  Shermans  Valley  R. 
R.  Co.  V.  Seager,  19  Pa.  C.  C.  R.  465. 

Opinion  by  Mr.  Justice  Pottbr,  February  19,  1912: 
In  this  action  the  trustee  in  bankruptcy  of  Moore 
and  Company  sought  to  recover  the  value  of  four  bonds 
which  it  was  alleged  were  wrongfully  taken  from  the 
bankrupt  by  the  defendant  and  converted  to  his  own 
use.  The  defendant  contended  that  he  had  taken  the 
bonds  for  the  purpose  of  delivering  them  to  their  owner, 
Frederick  Webber,  to  whom  he  alleged  they  had  pre- 
viously been  assigned.  The  controversy  turns  upon  the 
correct  interpretation,  and  the  legal  effect,  to  be  given 
to  a  letter  written  by  the  defendant  to  Mr.  Webber  on 
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December  29^  1906.    The  subject  matter  of  the  letter  ib 
as  follows:    "I  am  about  to  erect  a  four-story  factory 
building  for  Bridgman  Bros,  at  15th  and  Washing- 
ton  avenue.    The   payments   will   include   17^000   in 
second  mortgage  six  per  cent,  three  year  bonds  against 
this  property,  endorsed  by  Bridgman  Bros,  individually. 
I  hereby  agree  to  assign  to  you  irrevocably  f3,000  of 
these  bonds."    Counsel  for  appellant  contend  that  this 
letter  constituted  an  equitable  assignment  of  the  bonds 
to  Webber.    The  trial  judge  construed  the  letter  to  be 
sufficient  in  form  to  constitute  an  equitable  assign- 
ment of  the  bonds,  but  submitted  to  the  jury  the  ques- 
tion whether  there  was  a  valid  consideration  for  such 
assignment.    There  was  testimony  on  behalf  of  defend- 
ant, tending  to  show  that  Webber  had  secured  certain 
sub-contracts  for  the  firm  of  William  G.  Moore,  on 
better  terms  than  the  firm  could  have  secured  them  for 
itself,  and  that  in  recognition  of  his  service  in  this  re- 
spect, the  firm  had  agreed  to  give  him  the  bonds  re- 
ferred to  in  the  letter.    The  trial  judge  instructed  the 
jury  that  if  they  found  that  Webber  did  render  such 
services,  that  fact  would  constitute  a  good  and  suffi- 
cient consideration  for  the  bonds.    The  verdict  of  the 
jury  was  however  against  the  contention  of  the  de- 
fendant in  this  respect    We  do  not  agree  with  the  view 
of  the  trial  judge  that  the  letter  from  Moore  to  Webber 
in  itself  constituted  an  assignment  of  the  six  bonds  in 
question :  Henderson  v.  Jennings,  228  Pa.  188,  is  cited 
in  supiK)rt  of  that  contention.    There  it  was  agreed 
that  a  mortgage  was  to  be  given  as  part  consideration 
for  a  building  contract,  and  it  was  held  that  the  con- 
tractor might  assign  his  interest  in  it  before  it  had  been 
executed,  or  was  to  be  delivered  under  the  terms  of  the 
contract.    But  it  should  be  noted  that  one  particular 
mortgage  was  the  thing  sold  in  that  case.    In  the  pres- 
ent instance  the  alleged  assignment  covers  six  bonds 
out  of  fourteen,  without  specifying  any  particular  or 
specific  bonds.    Nor  was  the  wording  of  the  contract 


Digitized  by 


Google 


166  PAGE  V.  MOOBE,  Appellant. 

Opinion  of  the  Court.  [285  Pa. 

in  the  present  tense.  It  was  not  ^^I  hereby  assign/'  but 
^*I  hereby  agree  to  assign.''  There  was  much,  therefore, 
to  support  the  contention  of  counsel  for  appellee  that 
the  letter  was  but  an  executory  contract,  and  was  not 
an  assignment  of  the  specific  bonds  in  controversy. 
But  appellant  had  the  benefit  of  the  ruling  in  his  favor 
upon  this  question,  and  cannot  complain  of  it  here. 
We  need  not,  therefore,  give  this  point  further  consid- 
eration. 

The  only  error  alleged  in  the  assignments  is  the  re- 
fusal of  the  trial  judge  to  give  binding  instructions,  or 
to  enter  judgment  non  obstante  veredicto  for  the  de- 
fendant. As  the  establishing  of  facts  material  to  the 
issue  depended  upon  oral  testimony,  it  would  have 
been  error  if  the  court  had  taken  the  case  from  the  jury : 
Second  National  Bank  v.  Hoffman,  229  Pa.  429;  Fry 
V.  National  Glass  Co.,  219  Pa.  514.  Where  the  court 
could  not  have  given  binding  instructions,  it  cannot 
enter  judgment  non  obstante  veredicto  thereafter.  In 
Dalmas  v.  Eemble,  215  Pa.  410,  Mr.  Chief  Justice 
Mitchell  said  (p.  412)  that  under  the  Act  of  April 
22, 1905,  P.  L.  286,  the  court  "is  to  treat  the  motion  for 
judgment  as  if  it  was  a  motion  for  binding  directioi^s 
at  the  trial,  ♦  ♦  ♦  (p.  413)  If  it  should  appear  that 
there  was  conflict  of  evidence  on  a  material  fact,  or  any 
reason  why  there  could  not  have  been  a  binding  direc- 
tion, then  there  can  be  no  judgment  against  the  verdict 
now."  In  the  present  case  there  was  a  conflict  of  evi- 
dence. The  consideration  suggested  by  defendant  for 
the  assignment  of  the  bonds,  was  questioned  at  the 
trial.  It  was  shown  that  Webber  was  the  architect  of 
the  building,  and  the  agent  of  the  owner,  and  as  such 
it  was  his  duty  to  award  the  contract,  and  to  see  that 
the  building  was  erected  in  accordance  with  the  plans 
and  specifications.  He  awarded  the  contract  to  appel- 
lant Obviously  an  agreement  by  a  contractor  to  pay 
bonds  to  an  architect  for  services  in  overseeing  his 
work,  or  for  securing  the  award,  would  be  illegal.    The 
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circumstances  called  for  inquiry  by  the  jury.  It  was 
also  shown  that  ui>on  another  occasion,  when  testify- 
ing before  the  referee  in  bankruptcy,  appellant  had 
stated  that  the  agreement  was  that  this  $3,000  was  to  be 
paid  to  Webber  on  account  of  his  services  as  archi- 
tect. In  the  present  case  appellant  testified  that  this 
former  evidence  was  given  under  a  misapprehension. 
But  his  testimony  was  for  the  jury.  It  also  appeared 
that  in  proceedings  before  the  referee  in  bankruptcy, 
Webber  had  stated  under  oath  that  the  bonds  alleged 
to  be  assigned  in  the  letter  were  given  to  him  on  ac- 
count of  services  rendered  as  architect.  It  is  not  pre- 
tended that  the  transfer  of  bonds  for  such  a  considera- 
tion by  the  contractor  would  have  been  proper.  There 
was  also  some  evidence  that  defendant  at  first  made 
claim  to  the  bonds  under  an  assignment  to  himself, 
and  it  appeared  also  that  two  of  the  bonds  were  entered 
in  the  investment  account  of  Moore  &  Company,  Incor- 
porated, and  remained  there  until  the  api>ointment  of  a 
receiver.  All  this  was  inconsistent  with  the  claim  that 
the  bonds  were  the  property  of  Webber,  or  that  they 
were  so  considered,  prior  to  the  bankruptcy.  It  is 
dear  therefore  that  the  evidence  was  conflicting  as  to 
the  real  consideration  for  the  assignment  of  the  bonds. 
That  the  evidence  offered  upon  the  part  of  the  plain- 
tiff was,  if  credited  by  the  jury,  sufficient  to  supiwrt  the 
verdict,  we  have  no  doubt. 

Counsel  for  appellant  also  urge  that  the  appellee  is 
precluded  from  assailing  the  validity  of  the  alleged  as- 
signment from  Moore  to  Webber,  by  the  fact  that  in  his 
statement  of  claim  he  averred  that  the  defendant,  after 
taking  and  converting  the  bonds  to  his  own  use,  ^^used 
them  in  the  payment  of  an  obligation  personally  owing 
by  him  to  one  Frederick  Webber,  who  had  done  cer- 
tain work  for  him,''  ftc.  The  record  does  not  show  that 
the  fact,  or  effect  of  this  averment  was  raised  in  the 
court  below.  But  at  any  rate  the  averment  goes  no 
farther  than  to  charge  that  defendant  used  the  bonds 
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to  pay  his  own  obligation.  It  does  not  in  any  way  ad- 
mit the  validity  of  the  claim  of  Webber  to  the  bonds  as 
against  Moore  &  Company,  Incorporated.  In  his  testi- 
mony defendant  alleged  that  when  the  bonds  were  de- 
livered to  Webber,  they  were  the  property  of  the  latter, 
as  he  had  become  the  owner  by  reason  of  the  alleged 
assignment  in  the  letter  made  some  time  previously. 
The  essential  question  then  presented  for  determina- 
tion upon  the  trial  was  whether  at  the  time  when  the 
bonds  were  delivered  to  Webber,  they  belonged  to  him, 
or  were  the  property  of  the  bankrupt  estate.  The  ver- 
dict of  the  jury  determined  that  question  in  favor  of 
the  estate,  and  thereby  fixed  the  liability  of  the  de- 
fendant. The  burden  was  ui)on  appellant  at  the  trial 
to  sustain  his  right  to  the  bonds  which  he  had  taken, 
and  the  verdict  shows  that  he  failed  to  establish  that 
right,  to  the  satisfaction  of  the  jury. 

We  find  no  merit  in  the  assignments  of  error.    They 
are  dismissed,  and  the  judgment  is  affirmed. 
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Green  v.  Thresher,  AppeUant. 

Nuisance — Encroachment  on  public  highway — Equity — Injunc- 
tion— Signs. 

Where  one  of  the  occupants  of  a  commercial  building  sets  up 
on  a  portion  of  the  pavement  of  the  public  highway  in  front  of 
the  building  a  show  case  and  signs,  which  attract  such  crowds  as 
to  obstruct  an  entrance  used  by  another  occupant  of  the  building, 
and  to  cut  off  the  view  of  such  occupant's  show  windows,  the 
latter  may  maintain  a  bill  in  equity  to  compel  the  removal  of  tho 
show  case  and  the  signs  as  a  nuisance. 

Argued  Jan.  18,  1912.  Appeal,  No.  273,  Jan.  T., 
1911,  by  defendants,  from  decree  of  C.  P.  No.  4,  Phila. 
Co.,  March  T.,  1911,  No.  5022,  on  bill  in  equity  in  case 
of  Green  and  Green  Company  v.  Carl  H.  Thresher  et  al. 
Co-partners,  trading  under  the  firm  name  of  Thresher 
Brothers.  Before  Brown,  Mestbbzat,  Potter,  Elkin 
and  MoscHZiSKfiR,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 
AuDENRiED,  J.,  filed  an  opinion  containing  the  fol- 
lowing findings  of  fact  and  law : 

BINDINGS  OF  FACT. 

1.  The  plaintiff.  Green  &  Green  Company,  is  a  cor- 
poration organized  under  the  laws  of  the  state  of 
Massachusetts  for  the  manufacture  and  sale  of  muslin 
underwear,  &c.  It  has  complied  with  the  requirements 
of  the  Acts  of  Assembly  of  Pennsylvania,  and  is  author- 
ized to  transact  business  within  this  Commonwealth. 

2.  The  defendants,  Carl  Thresher,  Burton  E. 
Thresher  and  Avery  A.  Thresher,  are  co-partners  trad- 
ing under  the  firm  name  of  Thresher  Bros.  They  are 
engaged  in  the  sale  of  various  articles  made  of  silk  for 
women's  wear.  Thresher  Bros,  are  now  and  on  Novem- 
ber 11th,  1910,  were  lessees  of  a  four-story  building 
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known  as  No.  1322  Chestnut  street,  in  the  city  of  Phil- 
adelphia. This  building  is  situated  on  the  south  side 
of  Chestnut  street,  its  north  or  front  wall  standing  on 
the  new  line  of  that  street.  The  defendants'  business 
is  carried  on  ui>on  the  third  and  fourth  floors  of  the 
building  leased  by  them,  and  they  use  also  a  part  of  its 
basement. 

3.  On  November  11th,  1911,  the  defendants  sublet  to 
the  plaintiff  a  part  of  the  basement  of  No.  1322  Chest- 
nut street,  for  a  term  of  two  years  and  one  month,  from 
December  1st,  1911  (with  the  right  to  renew  the  lease 
for  a  further  term),  at  the  annual  rental  of  |12,000, 
payable  by  monthly  instalments. 

The  plaintiff  was  to  use  that  part  of  the  building  cov- 
ered by  this  lease  as  a  place  for  the  sale  of  ladies'  and 
children's  underwear,  white  waists,  corsets  and  similar 
goods.  It  was  agreed  between  the  parties  hereto  on 
March  24th,  1911,  that  the  lease  above  mentioned  should 
be  modified  by  the  insertion  therein  of  a  covenant  that 
no  white  waists  except  white  waists  made  of  silk  should 
be  offered  for  sale  by  the  defendants  during  the  con- 
tinuance of  the  plaintiff's  term  or  any  renewal  thereof. 

4.  Pursuant  to  the  terms  and  conditions  of  its  lease 
the  plaintiff  entered  into  possession  of  the  first  and 
second  floors  and  part  of  the  basement  of  No.  1322 
Chestnut  street,  and  has  continued  in  possession 
thereof  up  to  the  present  time. 

It  has  fully  complied  with  all  the  terms  and  condi- 
tions of  its  lease.  Until  within  a  few  weeks  ago  it  car- 
ried on  upon  the  demised  premises  the  business  of  sell- 
ing underwear  and  white  goods  for  women  and  chil- 
dren. 

5.  The  property  known  as  1322  Chestnut  street  is 
bounded  on  the  east  by  another  store  building  known 
as  No.  1320  Chestnut  street,  in  front  of  the  latter  build- 
ing has  not  been  widened  to  its  full  width  as  recmitly 
established  by  the  city  of  Philadelphia  and  the  front 
wall  of  No.  1320  Chestnut  street  stands  on  the  old  line 
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of  that  street  which  is  five  feet  farther  north  than  the 
line  of  the  front  wall  of  No.  1322  Chestnnt  street.  The 
west  wall  of  No.  1320  Chestnut  street,  consequently 
projects  five  feet  beyond  the  front  of  No.  1322  Chestnut 
street.  This  wall  is  solid  and  without  openings.  It 
stands  on  the  line  which  formerly  bounded  the  two 
properties  just  referred  to.  Against  this  wall  the  de- 
fedants  have  set  up  a  show  case  above  five  feet  wide 
eight  feet  high  and  twelve  inches  deep.  This  show  case 
stands  within  the  lines  of  Chestnut  street  projecting 
westward  from  the  west  wall  of  No.  1320  Chestnut 
street  and  northward  from  the  front  wall  of  No.  1322 
Chestnut  street.  It  is  made  of  glass  set  in  iron  or 
wooden  frames  and  is  used  for  the  display  of  samples 
of  silk  skirts,  waists  and  other  wares  offered  for  sale 
by  the  defendants.  On  the  top  of  this  show  case  the 
defendants  have  set  up  and  fastened  to  the  wall  above 
mentioned  a  large  business  sign  about  five  feet  wide 
and  six  or  eight  feet  high  and  upon  this  sign  they 
have  erected  and  secured  against  the  wall  an  upright 
sign  extending  from  the  top  of  the  sign  last  mentioned 
to  the  top  of  No.  1320  Chestnut  street.  The  signs 
which  surmount  the  show  case  as  well  as  the  show  case 
itself  encroach  upon  the  space  included  within  the  lines 
of  Chestnut  street.  They  are  located  directly  north  of 
the  doorway  situated  on  the  east  side  of  No.  1322 
Chestnut  street  by  which  entrance  is  had  to  the  eleva- 
tor used  for  conveying  visitors  to  the  second,  third  and 
fourth  floors  of  that  building. 

The  front  of  the  first  floor  store  room  that  the  plain- 
tiff occupied  at  No.  1322  Chestnut  street,  consists  of 
two  windows  fitted  up  as  show  cases  one  on  either  side 
of  the  centre  door  by  means  of  which  entrance  is  ob- 
tained to  the  store.  Neither  the  signs  nor  the  show 
case  set  up  by  the  defendant  as  above  described  had 
been  erected  on  November  11th,  1910,  and  the  plaintiff 
has  never  consented  expressly  or  impliedly  to  their 
erection. 


Digitized  by 


Google 


172  GEEEN  v.  THRESHER,  AppeUant. 

Opinion  of  Court  below.  [235  Fa. 

6.  The  show  case  maintaineid  by  the  defendants  as 
above  mentioned  attracts  the  attention  of  passersby 
and  frequently  causes  so  many  persons  to  gather  in 
front  of  it  as  to  interfere  seriously  with  the  approach 
to  the  elevator  by  means  whereof  the  plaintiffs'  em- 
ployees and  customers  have  access  to  the  second  floor 
of  No.  1322  Chestnut  street,  and  to  prevent  other  per- 
sons using  the  street  from  seeing  the  goods  exjwsed  to 
view  in  the  show  windows  of  the  plaintiffs'  store  on  the 
first  floor  of  that  building.  The  value  to  the  plaintiff 
of  the  advertisement  afforded  by  the  display  of  its 
goods  in  the  front  windows  of  its  place  of  business  is 
very  great  and  any  interference  with  this  means  of 
bringing  its  wares  to  the  attention  of  the  public  in- 
volves a  serious  injury  to  the  plaintiff  and  entails  a 
loss  which  falls  on  it  alone. 

Applying  the  law  to  the  facts  thus  ascertained  our 
conclusions  are  as  follows : 

FINDINGS  OP  LAW. 

1.  The  plaintiffs'  lease  from  the  defendants  covered 
"first  and  second  floors  and  part  of  the  basement  of 
No.  1322  Chestnut  street."  It  did  not  and  necessarily 
could  not  include  any  i>ortion  of  the  street  in  front  of 
that  building  except  so  far  as  the  right  to  use  the  street 
was  an  incident  or  appurtenance  thereof. 

2.  As  was  said  by  the  Superior  Court  in  Common- 
wealth V.  Kembel,  30  Pa.  Super.  Ct.  199,  "Highways 
belong  to  the  Commonwealth  in  trust  for  the  great 
body  of  the  people  and  that  anyone  who  claims  a  pecu- 
liar privilege  to  invade  ttem  must  establish  beyond  the 
peradventure  his  title  under  some  act  of  legislative 
power  to  do  so  as  is  well  settled.  ♦  ♦  ♦  One  who  ap- 
propriates the  space  above  the  footway  creates  a  pur- 
presture  by  making  several  to  himself  that  which  ought 
to  be  common  to  many."  Show  cases  or  sign  boards  lo- 
cated in  the  public  street,  as  are  those  that  the  defend- 
ants have  set  up  against  the  west  wall  of  No.  1320 
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Chestnut  street,  constitute  a  public  nuisance  unless  the 
city  which  has  control  of  its  streets  has  by  general  ordi- 
nance i)ermitted  their  maintenance:  Frey  and  Forker 
V.  Norristown,  16  D.  K.  136;  Wilkes-Barre  v.  Burgun- 
der,  7  Kulp  63 ;  Commonwealth  v.  McCaflferty,  145  Mass. 
384. 

No  city  ordinance  authorizing  such  constructions  in 
the  highways  was  offered  in  evidence  at  the  trial.  The 
court  has  no  right  to  assume  that  such  an  ordinance 
exists :  Commonwealth  y.  Kembel,  supra. 

It  follows  therefore,  that  neither  of  the  parties 
hereto  has  the  right  to  erect  or  maintain  show  cases  or 
signs  in  the  position  in  which  the  defendants  have 
placed  this  of  which  the  plaintiff  complains. 

3.  The  invasion  of  the  common  right  by  the  taking 
for  private  use  of  that  which  belongs  to  the  public  as 
by  a  continuing  encroachment  on  or  over  the  highway 
may  be  punished  by  indictment  or  may  be  restrained 
by  injunction:  Beimer's  Appeal,  100  Pa.  182;  Penna. 
B.  B.  Co.'s  Appeal,  115  Pa.  514;  Thomas  v.  Inter- 
County  St.  By.  Co.,  167  Pa.  120. 

4.  While  the  plaintiff  has  no  standing  to  question  the 
act  of  which  it  complains  on  the  part  of  the  defendants 
upon  the  ground  that  they  are  evicting  it  from  a  por- 
tion of  the  space  to  the  possession  of  which  it  is  enti- 
tled under  its  lease  from  them,  the  special  injury  that 
it  sustains  through  the  maintenance  of  the  nuisance 
that  the  defendants  have  set  up  gives  it  the  right  to 
invoke  relief  at  the  hands  of  a  court  of  equity :  Phila- 
delphia and  Trenton  B.  B.  Co.  v.  Phila.  &  Bristol  Pass. 
By.  Co.,  6  Pa.  D.  B.  487;  Faust  v.  Second  and  Third  St. 
P.  By.  Co.,  3  Phila.  164;  Beighard  v.  Flinn,  189  Pa.  355. 

1.  The  plaintiff  is  entitled  to  a  decree  that  the  de- 
fendants be  enjoined  from  maintaining  in  Chestnut 
street  in  front  of  the  building  occupied  by  the  parties 
hereto  the  signs  and  show  case  above  referred  to  and 
requiring  the  defendants  to  pay  the  costs  of  these  pro- 
ceedings. 
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Error  assigned  was  decree  awarding  injunction. 

Francis  G.  Gallagher,  for  appellants. 

J.  Quincy  Hunsicker,  with  him  J.  Quincy  Hun- 
sicker,  Jr.,  for  appellees. 

Pbb  Curiam^  February  19,  1912 : 

The  first  five  facts  found  by  the  court  below  are  not 
open  to  dispute,  and,  in  view  of  the  sixth,  which  was 
fully  justified  by  the  evidence,  the  relief  asked  for 
could  not  have  been  withheld.  Decree  affirmed  at  ap- 
pellants' costs. 
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McFillin's  Estate. 

WHU — Construction — Befnaindermen. 

1.  Where  a  testator  directs  that  in  a  certain  event  after  the  ex- 
piration of  a  particular  interest,  the  estate  shall  go  to  his  heirs  and 
neart  of  kin,  or  to  the  persons  who  would  take  under  the  intestate 
laws,  he  is  to  be  understood  as  meaning  the  persons  who  would 
haTe  taken  at  the  time  of  his  death,  and  not  at  the  time  appointed 
for  their  taking,  unless  a  different  intent  is  plainly  manifested  in 
his  win. 

8.  Where  a  testator  leaves  one-fourth  of  his  residuary  estate  in 
a  spendthrift  trust  for  his  son  for  life,  and  upon  the  son's  death 
without  issue,  to  pay  and  distribute  the  principal  to  such  persons 
as  should  be  entitled  as  the  testator's  next  of  kin,  the  testator 
intends  his  next  of  kin  as  of  the  date  of  his  death  and  not  his 
next  of  kin  as  of  the  date  of  the  death  of  the  life  tenant. 

Argaed  Jan.  18,  1912.  Appeal,  No.  303,  Jan.  T,, 
1911,  by  Deborah  C.  Lucas,  from  decree  of  O.  C.  Philu. 
Co.,  April  T.,  1906,  No.  470,  dismissing  exceptions  to 
adjudication  in  Estate  of  James  McFillin,  deceased. 
Before  Brown,  Mbstbbzat,  Pottbb,  Elkin  and  Mosch- 
JJ.    Affirmed. 


Exceptions  to  adjudication. 

Prom  the  record  it  appeared  that  James  McFilUn 
died  on  April  10,  1905,  leaving  two  children,  Deborah 
0.  Lucas  and  James  W.  McFillin.  The  latter  died  on 
April  23, 1911,  intestate,  unmarried,  and  without  issue. 

The  material  paragraph  of  the  will  was  as  follows: 

''And  the  other  full  equal  fourth  part  or  share  thereof 
I  give,  devise  and  bequeath  unto  my  Executors  herein- 
after named  in  Trust  to  hold,  invest  and  from  time  to 
time  re-invest  the  same,  collect  the  income  and  profits 
thereof  and  pay  the  said  income  and  profits  to  my  son 
James  W.  McFillin  during  his  life  but  free  and  dis- 
charged of  his  debts,  liabilities  and  engagements  and 
free  from  the  right  of  anticipatioB: —    And  upon  the 
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decease  of  my  said  son  upon  the  further  trust  to  di- 
vide, distribute  and  pay  the  said  part  or  share  to  and 
among  the  children  of  my  said  son  equally  share  and 
share  alike  the  issue  of  any  of  his  deceased  children 
who  may  be  living  at  the  time  of  his  decease  shall  take 
the  same  share  as  their  parent  would  have  taken  if 
then  living : —  And  upon  the  further  trust  in  the  event 
of  my  said  son  dying  without  leaving  any  children  or 
the  issue  of  any  deceased  child  living  at  his  decease  to 
divide,  distribute  and  pay  the  said  part  or  share  to 
such  person  or  persons  who  shall  be  entitled  thereto  as 
my  next  of  kin  under  the  intestate  laws  of  the  State  of 
Pennsylvania." 

The  account  of  Bernard  F.  McFillin  and  James  F. 
Lucas,  trustees  under  the  will  of  James  McFillin,  hav- 
ing been  filed  and  called  for  audit,  the  Auditing  Judge 
awarded  one-half  of  the  one-quarter  of  the  estate  held 
in  trust  for  James  W.  McFillin  to  Deborah  C.  Lucas 
individually  and  the  remaining  half  to  Deborah   C. 
Lucas,  administratrix  of  James  W.  McFillin,  deceased, 
holding  that  the  persons  who  were  to  take  the  principal 
of  the  fund  held  in  trust  for  James  W.  McFillin  were 
the  next  of  kin  of  James  McFillin  at  the  time  of  his 
death  and  not  his  next  of  kin  at  the  time  of  the  death 
of  James  W.  McFillin,  which  was  fixed  as  the  time  of 
distribution.     Exceptions  were  filed  on  behalf  of  De- 
borah C.  Lucas,  who  claimed  the  whole  fund  as  testa- 
tor's next  of  kin  at  the  time  of  distribution. 

The  court  below  on  October  28,  1911,  filed  an  opinion 
dismissing  the  exceptions  and  confirming  the  adjudi- 
cation. 

Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 

Bernard  Oilpm,  for  appellant. 

No  printed  brief  for  appellee. 
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Pee  Curiam,  February  19,  1912: 

The  thoroughly  settled  rule  of  construction  is  that 
where  a  testator  directs  that  in  a  certain  event  after 
the  expiration  of  a  particular  interest  the  estate  shall 
go  to  his  heirs  or  next  of  kin,  or  to  the  persons  who 
would  take  under  the  intestate  laws,  he  is  to  be  under- 
stood as  meaning  the  persons  who  would  have  so  taken 
at  the  time  of  his  death,  and  not  at  the  time  api>ointed 
for  their  taking,  unless  a  different  intent  is  plainly 
manifested  in  his  will:  Buzby's  Appeal,  61  Pa.  Ill; 
Stewart's  Estate,  147  Pa.  383;  Fitzpatrick's  Estate, 
233  Pa.  33.  Nothing  in  the  will  before  us  shows  a 
clear  intent  of  the  testator  that  his  next  of  kin  were 
not  those  who  were  such  at  the  time  of  his  death,  and 
the  decree  i%  therefore,  affirmed  with  costs. 
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Mercer's  Estate. 

Decedents  estates — Widow's  $6fi00  preference — Act  of  April  1, 
1909,  P.  L.  SJ—Constitutional  law. 

*The  Act  of  April  1,  1909,  P.  L.  87,  applies  to  the  estate  of  a 
testate  whose  widow  has  elected  to  take  against  the  wilL  The 
act  is  constitutionaL 

Submitted  Feb.  6,  1912.  Appeal,  No.  276,  Jan.  T., 
1911,  by  Farmers  &  Mechanics  Trust  Company,  Com- 
mittee of  Theodore  Mercer,  from  decree  of  O.  C.  Ches- 
ter Co.,  dismissing  exceptions  to  widow's  preference 
in  Estate  of  J.  Edge  Mercer.  Before  Fell,  C.  J.,  Mbs- 
TBBZAT,  PoTTBR,  Elkin  and  MosGHZiSKBR,  JJ.  Af- 
firmed. 

Exception  to  widow^s  preference.  Before  Hbmp- 
HILL,  P.  J. 

Error  assigned  was  in  dismissing  exception  to 
widow^s  preference. 

Thomas  W.  Pierce,  for  appellant. 

Walter  8.  Talbot,  with  him  Jos.  H.  Baldmn,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Mestbbzat,  February  19, 
1912: 

The  question  raised  on  this  record  involves  the  in- 
terpretation of  the  act  of  April  1,  1909,  P.  L.  87,  and 
is  determined  by  the  decision  in  the  estate  of  Joseph 
Guenthoer,  Deceased,  235  Pa.  67.  For  the  reasons 
stated  in  the  opinion  filed  herewith  in  that  estate,  the 
decree  of  the  court  below  is  affirmed. 
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Gommonwealth  to  use  v.  A.  B.  Baxter  and  Com- 
pany, Inc.,  Apx>ellant. 

Principal  and  surety — Bond— Foreign  attachment — Amend- 
ment— Cause  of  action — Damages — Different  measure  of  dam- 
ages— Judgment — Foreign  corporation — Act  of  March  20, 1H6,  P. 
L.  188— Act  of  March  SO,  1905,  P.  L.  76. 

1.  The  rule  that  a  judgment  against  the  principal  in  a  bond  is 
conclusive  against  his  sureties  applies  to  bonds  of  administrators 
and  guardians,  bonds  of  assignees  for  the  benefit  of  creditors,  offi- 
cial bonds,  bonds  of  indemnity  and  other  bonds  of  like  character, 
but  it  does  not  apply  in  the  case  of  a  bond  given  to  dissolve  a  for- 
eign attachment. 

2.  Where  a  bond  is  given  under  the  Act  of  March  20, 1845,  P.  L. 
188,  to  dissolve  a  foreign  attachment,  and  the  condition  of  the 
bond  is  to  '^ay  the  debt  or  damages,  interest  and  costs  that  may 
be  recovered,"  the  amount  of  the  debt  or  damages  that  may  be 
recovered  from  the  surety  is  measured  by  the  sum  demanded  in 
the  affidavit  of  the  cause  of  action.  If  after  the  filing  of  the 
affidavit  the  plaintifF  thinks  proper  to  increase  his  claim  for  dam- 
ages by  amendment,  the  sureties  are  not  discharged  from  all  liabil- 
ity by  such  amendment,  but  will  be  required  to  pay  the  damages 
liquidated  by  the  plaintifF  in  the  original  affidavit  of  the  cause 
of  action,  together  with  interest  and  costs. 

3.  The  original  cause  of  action  in  a  foreign  attachment  cannot 
be  amended  after  the  bond  has  been  filed  by  introducing  a  new 
cause  of  action,  or  by  substituting  a  difFerent  measure  of  damages. 

4  In  a  foreign  attachment  brought  against  a  broker  by  his  cus- 
tomer, where  the  plaintifF  in  his  original  affidavit  of  cause  of  ac- 
tion, claims  the  difFerence  between  the  purchase  price  of  stocks, 
and  the  highest  price  at  which  the  same  stocks  sold  up  to  the  final 
filing  of  the  statement,  and  he  subsequently  amends  his  claim  so  as 
to  give  him  the  right  to  recover  upon  the  basis  of  the  highest  selling 
price  of  the  stocks  up  to  the  time  of  trial,  the  sureties  are  not 
bound  by  such  amendment. 

5.  Under  the  Act  of  March  30,  1906,  P.  L.  76,  a  foreign  attach- 
ment may  be  issued  in  all  actions  ex  contractu  including  an  ac- 
tion for  unliquidated  damages,  and  in  actions  ez  delicto  for  tort 
committed  within  the  Gommonwealth.  The  Act  of  1005,  ap- 
plies  to  foreign  corporations  inasmuch  as  it  must  be  read  into 
the  Act  of  June  13, 1836,  P.  L.  668,  the  76th  section  of  which  pro- 
vides for  a  writ  of  foreign  attachment  against  foreign  corpora- 
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tionSy  although  the  Act  of  1905  purports  to  amend  only  Seeticm  44 
of  the  Act  of  1836. 

Argued  Oct.  24, 1911.  Appeal  No.  200,  Oct.  T.,  1911, 
by  defendants,  from  order  of  C.  P.  No.  4,  Allegheny  Co., 
Second  Term,  1911,  No.  554,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  Commonwealth  to  use  of  Charles  A.  Oettman  v. 
A.  B.  Baxter  and  Company,  Inc.,  John  Newell  and 
Eugene  P.  Whitcomb.  Before  Fell,  C.  J.,  Beown, 
Mbstbbzat,  Pottbb,  Elkin,  Stbwaet  and  Miosch- 
ziSKBR,  JJ.    Affirmed. 

Assumpsit  on  a  bond  given  to  dissolve  a  foreign  at- 
tachment. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  order  making  absolute  ruie  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

John  8.  Ferguson  and  John  (?.  Johnson,  with  them 
William  Hunter  and  Eugene  Mackey,  for  appellant. — 

A  surety  or  guarantor  is  a  favorite  of  the  law  and 
has  a  right  to  stand  upon  the  strict  terms  of  his  obli- 
gation, when  such  terms  are  ascertained:  Moreland 
Sch.  Dist.  V.  Picker,  14  Montg.  County  Law  Repr.  85; 
St.  Peter^s  &  St.  PauFs  Greek  Church  v.  Bohinski,  11 
Kulp,  164;  Bank  of  Washington  v.  Barrington,  2  P. 
&  W.  27. 

This  appellee  has  overreached  himself  and  has  dis- 
charged his  bondsmen:  Jamieson  v.  Capron,  95  Pa.  15; 
Wilhelm^s  App.,  79  Pa.  120;  Orier  Bros.  v.  Assurance 
Co.,  183  Pa.  334. 

An  amendment  will  not  be  permitted  where  it  preju- 
dices the  opposing  party :  Riley  v.  Prudential  Ins.  Co., 
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12  Pa.  Super.  Ct.  561;  Sener  v.  McCormick,  15  Pa. 
Snper.  Gt  588;  Good  Boads  Machinery  Co.  v.  Old  Ly- 
coming Twp.,  25  Pa.  Super.  Ct  156. 

What  was  done  in  Oettman's  foreign  attachment  was 
to  introduce  a  new  or  additional  cause  of  action :  Davis 
V.  N.  Y.,  L.  E.  &  W.  E.  E.  Co.,  110  N.  Y.  646  (17  N.  E. 
Bepr.  733) ;  Hurst  v.  Detroit  City  Ey.  Co.,  84  Mich. 
639  (48  N.  W.  Eepr.  44) ;  Wilson  v.  Jamieson,  7  Pa. 
126;  Hoboken  v.  Gear,  27  N.  J.  Law  265 ;  Allen  v.  Allen, 
23  W.  N.  C.  371;  Moore  v.  Spackman,  12  S.  &  E.  287; 
Coleman's  App.,  75  Pa.  441;  Albany  City  Ins.  Co.  v. 
Whitney,  70  Pa.  248;  Eobeson  v.  Thompson,  9  N.  J. 
Law  97;  Scovill  v.  Blasner,  79  Mo.  449;  Skowhegan 
Bank  v.  Cutler,  49  Me.  315;  Liggett  v.  Ladd,  23  Ore.  26 
(31  Pac.  Bepr.  81). 

Whilst  there  is  a  liberal  allowance  of  amendments 
in  this  state  in  favor  of  plaintiffs  who  may  have  made 
some  inadvertent  mistake,  no  such  liberality  should  be 
permitted  where  the  same  will  work  hardship  to  third 
persons:  Willis  v.  Crooker,  18  Mass.  204;  Weller  v. 
Hanaur,  10  Pa.  D.  B.  123. 

Joseph  A.  Langfitt,  with  him  H.  W.  Mcintosh  and 
William  Kaufman,  for  appellee. — The  liability  of  the 
appellants  for  the  full  amount  of  the  recognizance  in 
suit  has  certainly  become  fixed  and  absolute:  Fetter- 
man  V.  Hopkins,  5  Watts  539;  Bierce  v.  Waterhouse, 
219  U.  S.  320;  Jamieson  v.  Capron,  95  Pa.  15;  Bank  of 
Montgomery  v.  Beese,  26  Pa.  143;  Learock  v.  Paxson, 
208  Pa.  602. 

An  increase  in  the  ad  damnum  is  not  a  change  of 
the  cause  of  action:  Tassey  v.  Church,  4  W.  &  S.  141; 
Trego  V.  Lewis,  58  Pa.  463;  Stainer  v.  Eoyal  Ins.  Co., 

13  Pa.  Superior  Ct.  25;  Todd  v.  Quaker  City  Mut.  Ins. 
Co.,  9  Pa.  Superior  Ct.  381 ;  Bierce  v.  Waterhouse,  219 
U.  S.  320;  McNeilly  v.  Driscoll,  94  N.  E.  Eepr.  273; 
Dunn  V.  Mayo  Mills,  134  Fed.  Eepr.  804;  Jamieson  v. 
Capron,  95  Pa.  15;  Hackett  v.  Camell,  106  Pa.  291; 


Digitized  by 


Google 


182       COM.  TO  USE  v.  BAXTER  CO.,  AppeUant. 

Aiguments — Opinion  of  the  Court.  [236  Pa. 

Townsend  Nat  Bank  v.  Jones,  151  Mass.  454  (24  N.  E. 
Bepr.  593) ;  Vansciver  y«  Churchill,  35  Pa.  Superior  Ct 
212. 

Opinion  by  Mb.  Justice  Elkin,  February  26, 1912 : 
This  is  an  appeal  by  the  sureties  on  a  bond  given  to 
dissolve  a  foreign  attachment.  The  principal  defend- 
ant, a  foreign  corporation  organized  for  the  purpose  of 
conducting  a  brokerage  business,  was  brought  into  the 
court  below  on  a  writ  of  foreign  attachment.  The 
amount  of  the  bank  deposit  attached,  expressed  in 
even  numbers,  was  f8,000.00;  the  margins  called  by 
the  brokers,  and  paid  by  Oettman  on  his  speculative 
account,  were  |23,000.00;  the  liquidated  damages 
claimed,  being  the  sum  demanded  at  the  time  the  writ 
issued,  were  |83,000.00;  the  penalty  of  the  bond  given 
to  dissolve  the  attachment  was  fixed  at  |65,000.00, 
about  double  the  sum  demanded  in  the  cause  of  action; 
and  by  reason  of  an  amendment  to  the  original  state- 
ment of  claim  allowed  after  the  bond  was  filed,  which 
amendment  substituted  a  different  measure  of  damages, 
judgment  was  obtained  for  |89,000.00.  In  other 
words,  Oettman,  with  f23,000.00  advanced  as  margins 
to  his  brokers,  attached  their  bank  deposit  of  f8,000.00, 
upon  a  specific  demand  for  |33,000.00;  was  permitted 
to  obtain  a  judgment  for  |89,000.00,  and  now  seeks  to 
recover  |65,000.00  from  the  sureties  on  the  bond  given 
to  dissolve  the  attachment.  Can  this  be  done?  The 
answer  depends  upon  several  interesting  questions  of 
law.  If  the  pleadings  had  not  been  amended  the  lia- 
bility of  the  sureties  would  have  been  measured  by  the 
liquidated  damages  demanded  when  the  writ  issued. 
The  questions  to  be  determined  here  are  (1)  whether 
that  liability  can  be  almost  doubled  by  what  subse- 
quently occurred  without  their  knowledge  or  consent, 
and,  (2)  whether  the  sureties  are  totally  discharged 
from  any  liability  by  reason  of  the  amendment.  At  the 
outset,  it  may  be  remarked,  that  the  bond  in  the  case  at 
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bar  is  not  an  official  bond,  or  a  bond  of  indemnity,  or  a 
bond  to  insure  the  faithful  performance  of  duty,  or  to 
secure  a  proper  accounting  by  persons  acting  in  fidu- 
ciary relations,  and,  therefore,  the  rule  in  this  class  of 
cases,  that  a  judgment  against  the  principal  is  conclu- 
sive against  his  sureties  as  to  his  misconduct,  and  fail- 
ure to  properly  account,  has  no  controlling  force  here. 
In  the  class  of  cases  referred  to,  the  surety  submits 
himself  to  the  acts  of  his  principal  as  a  legal  conse- 
quence of  his  suretyship  because  as  the  courts  have  said 
it  was  the  intention  of  the  parties  to  the  undertaking  to 
assume  this  liability.  This  rule  applies  to  bonds  of 
administrators  and  guardians,  bonds  of  assignees  for 
benefit  of  creditors,  official  bonds,  bonds  of  indemnity, 
and  other  bonds  of  like  character :  Com.  v.  McDonald, 
170  Pa.  221;  Com.  v.  Julius,  173  Pa.  322;  Yung^s  Es- 
tate, 199  Pa.  35;  Com.  v.  Fidelity  &  Deposit  Co.,  224 
Pa.  95;  Little  v.  Com.,  48  Pa.  337;  Lindsey  v.  Beid,  101 
Pa.  438;  Masser  v.  Strickland,  17  S.  &  B.  354;  Evans 
V.  Com.,  8  Watts  398.  Nothing  said  in  the  present  case 
must  be  understood  as  impairing  or  modifying  the  rule 
of  the  cases  above  cited  and  others  of  similar  import. 

The  condition  of  the  bond  in  the  present  case  is  to 
''pay  the  debt  or  damages,  interest  and  costs  that  may 
be  recovered,"  and  follows  the  requirements  of  the  act 
of  March  20,  1845,  P.  L.  188.  This  act  provides,  in  all 
cases  dissolving  foreign  attachments,  the  bail  shall  be 
bail  absolute,  in  double  the  amount  in  controversy  as 
nearly  as  the  same  may  be  ascertained,  conditioned  as 
above  indicated.  In  order  to  determine  what  the  leg- 
islature intended  by  the  requirements  of  this  act,  it  is 
necessary  to  review  the  state  of  the  law  at  the  time  of 
its  enactment  At  common  law  bail  was  of  two  kinds, 
bail  to  the  sheriJBF,  called  bail  below;  and  bail  to  the 
action,  called  bail  above.  In  bail  above  the  sureties 
undertook  generally,  or  in  a  sum  certain,  that  if  the 
defendant  should  be  convicted  he  should  satisfy  the 
plaintiff,  or  render  himself  into  custody.    The  rule  as  to 
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the  liability  of  sureties  in  bail  above  varied  according 
to  the  practice  in  the  Common  Pleas  and  in  the  Song's 
Bench.  Bail  above  were  liable  in  the  King's  Bench 
only  for  the  amount  sworn  to  and  costs,  while  in  the 
common  pleas  they  were  liable  for  the  whole  of  the 
debt  and  costs  without  reference  to  the  amount  sworn 
to,  not  exceeding  the  penalty  of  the  bond.  The  prac- 
tice differing  in  the  two  courts,  there  was  much  dis- 
cussion by  the  English  judges  as  to  which  was  the  safer 
and  more  equitable  rule.  Many  of  the  Common  Pleas 
judges  expressed  the  opinion  that  the  practice  of  the 
King's  Bench  more  equitably  defined  the  rights  of  sure- 
ties, although  they  felt  bound  by  precedent  to  follow 
their  own  practice:  Sellon's  Practice,  pages  156-158, 
189-190;  Tidd's  Practice,  280;  Mitchell  v.  Gibbons,  1 
Bl.  H.  76;  Howell  v.  Wyke,  4  Moore  167;  Martin  v. 
Moor,  2  Strange  922;  Taylor  v.  Wilkinson,  5  Nevile  and 
Manning,  189.  A  study  of  these  cases  will  show  that 
the  practice  in  the  King's  Bench  was  approved  by  both 
courts,  although  only  followed  in  one.  This  practice 
was  best  expressed  in  the  case  of  Martin  v.  Moor,  above 
cited.  In  that  case  the  latitat  was  with  an  ac  etiam  for 
eighty  pounds,  the  declaration  was  ad  damnum  150 
pounds,  the  verdict  was  for  104  pounds,  and  the  ques- 
tion arose  whether  the  bail  should  be  liable  pro  tanto, 
or  totally  discharged.  The  English  court,  after  re- 
viewing all  the  authorities,  decided  that,  as  on  the  one 
hand,  there  was  no  color  to  subject  the  bail  to  more 
than  they  were  bound  in,  let  the  demand  be  ever  so 
much,  so,  on  the  other  hand,  there  was  no  reason  why 
the  plaintiff  should  suffer  by  his  moderation  in  taking 
bail,  and,  therefore,  the  recognizance  should  be  consid- 
ered as  an  agreement  to  pay  eighty  pounds,  or  deliver 
up  the  defendant.  It  is  true  this  was  the  rule  of  the 
King's  Bench,  and  not  of  the  common  pleas,  but,  in  our 
state  the  practice  in  the  King's  Bench  was  approved  by 
this  court  in  Eldridge  v.  Robinson,  4  S.  &  B.  548,  where 
it  was  held,  in  a  foreign  attachment  proceeding,  that 
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the  plaintiff  must  stand  on  his  original  affidavit,  and 
could  not  file  a  supplemental  affidavit  so  as  to  affect 
the  liability  of  sureties.  This  was  the  rule  of  law 
when  the  act  of  June  13,  1836,  P.  L.  568  was  passed. 
Section  62  of  this  act  provided  that  if  the  defendant 
in  the  attachment,  shall,  at  any  time  before  the  money 
paid,  put  in  and  perfect  bail  to  the  action,  in  the  sum 
demanded,  or  in  such  sum  as  the  court  shall  order,  the 
attachment  shall  be  dissolved,  and  the  action  shall  then 
proceed  in  like  manner  as  if  the  same  had  been  com- 
menced by  a  capias.  This  section  was  nothing  more 
than  a  legislative  declaration  of  the  existing  practice 
as  recognized  by  this  court.  In  1842,  imprisonment  for 
debt  was  abolished,  and  this  necessarily  abrogated  the 
alternative  condition  in  the  bail  bond,  which  was  to 
surrender  the  body  of  the  defendant,  if  the  debt  was 
not  paid.  This  no  doubt  led  to  the  passage  of  the  act 
of  1845  under  which  the  bond  in  the  present  case  was 
given.  It  seems  clear  that  the  purpose  of  this  act  was 
to  give  the  plaintiff  bail  absolute  as  security  in  lieu  of 
the  right  to  demand  a  surrender  of  the  body  of  the  de- 
fendant, of  which  right  he  had  been  deprived  by  the 
act  of  1842.  But,  even  if  this  was  not  the  intention  of 
the  legislature,  and  the  primary  purpose  of  the  act  was 
to  give  the  plaintiff  a  better  security,  there  does  not  ap- 
pear to  be  any  reason  for  holding  that  it  was  intended 
to  increase  the  liability  of  the  bail.  Under  the  act  of 
1836  the  sum  demanded  was  the  criterion  by  which  to 
determine  the  liability  of  the  bail,  while  under  the  act 
of  1845  "the  debt  or  damages,  interest  and  costs"  meas- 
ure the  liability.  The  words  "debt  or  damages"  evi- 
dently refer  to  the  form  of  action,  which  may  be  in- 
debitatus assumpsit  for  a  specific  amount,  or  trespass 
for  damages  in  such  sum  as  the  facts  warrant.  But  in 
either  event  these  words,  which  are  made  a  condition 
of  the  bond,  relate  to  the  sum  demanded  in  the  cause  of 
action  and  the  extent  of  the  liability  is  necessarily 
measured  thereby.    Where  the  sum  demanded  is  a  sum 
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certain,  or  where  the  amount  of  the  demand  is  stated 
in  the  affidavit  of  the  cause  of  action,  or  where  the 
amount  is  fixed  by  the  court  on  application  to  reduce 
the  bail,  the  liability  of  the  bail  is  primarily  governed 
by  the  sum  so  demanded.  The  act  of  1845  requires  bail 
absolute,  which  means,  bail  to  which  the  plaintiff  has 
consented,  or  which  he  has  approved,  as  contradistin- 
guished from  bail  de  bene  esse,  that  is,  bail  put  in  by 
the  defendant  in  the  first  instance,  subject  to  exception 
by  the  plaintiff  afterwards.  It  seems  clear  that  the 
purpose  of  the  act  in  requiring  bail  absolute  was  to 
recompense  the  plaintiff  in  some  degree  for  depriving 
him  of  the  personal  security  of  the  body  of  the  defend- 
ant, by  providing  that  bail  should  not  be  taken  unless 
satisfactory  to  him.  Nothing  contained  in  the  act  of 
1845  warrants  the  conclusion  that  the  bail  is  bound  to 
pay  the  judgment  recovered  without  regard  to  the  sum 
demanded;  but,  on  the  other  hand,  the  liability  of  the 
bail  is  to  be  determined  by  the  debt,  or  damages,  re- 
covered upon  the  demand  made  in  the  cause  of  action. 
It  necessarily  follows  in  the  present  case  that  the  ex- 
tent of  the  liability  of  the  sureties  depends  upon  the 
sum  demanded  in  the  cause  of  action  upon  which  the 
writ  of  foreign  attachment  issued.  This  raises  another 
question  of  law  and  one  not  free  from  difficulty.  Can 
the  original  cause  of  action  be  amended  after  the  bond 
has  been  filed  by  introducing  a  new  cause  of  action,  or 
by  substituting  a  different  measure  of  damages?  Upon 
questions  incidental  to  this  inquiry  there  is  a  great 
variety  of  opinion  in  our  American  cases.  All  authori- 
ties agree  that  an  entirely  new  cause  of  action  cannot 
be  introduced,  and  some  of  them  hold  that  a  different 
measure  of  damages  cannot  be  substituted.  The  test  of 
the  power  of  courts  to  allow  amendments  under  our 
statutes  was  stated  by  Mr.  Justice  Duncan  in  Cassell 
V.  Cooke,  8  S.  &  B.  268,  to  be  *'the  true  criterion  is, 
whether  the  alteration  or  proposed  amendment,  is  a 
new  and  different  matter — another  cause  of  contro- 
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versy;  or  whether  it  is  the  same  contract  or  injury,  and 
a  mere  permission  to  lay  it  in  a  manner  which  the 
plaintiff  considers  will  best  correspond  with  the  nature 
of  his  complaint,  and  with  his  proof,  and  with  the 
merits  of  his  case.''  The  authority  of  this  case  has  been 
approved  by  our  court  as  late  as  Holmes  v.  Railroad 
Company,  220  Pa.  189;  Hodges  v.  McQovern,  230  Pa. 
368.  Another  test  of  the  right  to  allow  an  amendment 
was  stated  in  Bodrigue  v.  Curcier,  15  S.  &  B.  81,  to  be, 
when  the  merits  of  the  case  cannot  be  reached  without 
an  amendment,  it  is  to  be  granted,  provided  the  cause 
of  action  be  not  changed.  The  authority  of  this  case 
has  been  recognized  in  many  subsequent  cases.  Ac- 
cording to  these  tests,  it  may  be  accepted  as  the  settled 
rule  in  Pennsylvania,  that  an  amendment  of  the  ad 
damnum  clause,  without  changing  the  ground  of  recov- 
ery relied  on,  does  not  introduce  a  new  cause  of  action. 
While  the  mere  increase  of  the  ad  damnum  does  not 
introduce  a  new  cause  of  action,  there  is  a  question  as 
to  whether  an  amendment  which  introduces  a  different 
measure  of  damages  may  be  allowed.  The  question  has 
not  been  squarely  raised  and  decided  in  our  state. 
This  court  has  held  that  where  the  original  claim  was 
for  actual  damages  caused  by  the  unlawful  cutting  of 
timber,  the  statement  could  not  be  amended  so  as  to 
claim  double  or  treble  damages  under  the  statute: 
Dunbar  Furnace  Co.  v.  Fairchild,  121  Pa.  563;  Fair- 
child  V.  Dunbar  Furnace  Co.,  128  Pa.  485.  These  cases 
were  put  upon  the  ground  that  a  claim  for  double  or 
treble  damages  for  cutting  timber  is  an  action  for  a 
statutory  penalty,  not  for  redress  of  the  injury  com- 
mitted, and  the  cause  of  action,  although  arising  from 
the  same  subject  matter,  is  different  from  that  accru- 
ing at  common  law.  In  some  other  jurisdictions  it  has 
been  held  that  the  two  tests  by  which  to  determine 
whether  an  amendment  introduces  a  new  cause  of  ac- 
tion are:  (1)  Whether  the  same  evidence  will  support 
both  the  original  and  amended  declaration;  and  (2) 
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whether  the  same  measure  of  damages  will  apply  to 
both;  and  if  both  of  these  fail,  the  new  pleadings  must 
be  held  to  introduce  a  new  cause  of  action:  Burt  v. 
Kinne,  47  N.  H.  361;  Scovill  v.  Glasner,  79  Mo.  449; 
Hurst  V.  Detroit  City  Railway  Co.,  84  Mich.  539; 
Schwab  Clothing  Co.  v.  Railway  Co.,  71  Mo.  App.  341; 
Kramer  V.  Gille,  140  Fed.  Repr.  682.  While  the  au- 
thorities are  at  variance,  the  true  rule  seems  to  be  that 
the  proposed  amendment  must  not  change  the  nature 
of  the  cause  of  action,  nor  destroy  the  identity  of  the 
original  transaction,  and  that  the  damages  are  to  be 
ascertained  by  the  same  standard.  The  amount  of  the 
damages  claimed  may  be  increased  in  the  ad  damnum, 
if  the  standard  by  which  to  measure  the  extent  of  the 
injury  remains  the  same.  Applying  this  rule  to  the 
case  at  bar,  it  is  clear,  that  the  nature  of  the  cause  of 
action  was  not  changed  by  the  amendment,  nor  was  the 
identity  of  the  original  transaction  destroyed,  but,  it 
is  equally  clear,  that  a  different  standard  for  measur- 
ing the  damages  was  set  up.  In  the  original  claim,  the 
difference  between  the  purchase  price  of  the  stocks  and 
the  highest  price  at  which  the  same  stocks  sold  up  to 
the  time  of  filing  the  statement,  was  stated  to  be  the 
measure  of  damages,  which  were  liquidated  by  the 
plaintiff  upon  this  basis.  The  amendment  gave  plain- 
tiff the  right  to  recover  upon  the  basis  of  the  highest 
selling  price  up  to  the  time  of  trial  and  increased  his 
damages  nearly  |60,000.00.  The  difference  between 
these  two  standards  of  measuring  damages  in  specula* 
tive  stocks,  of  rapidly  fluctuating  values,  frequently 
means  disaster,  the  present  case  being  a  good  illustra- 
tion. However,  in  the  view  we  take  of  this  case,  it  is 
not  necessary  to  finally  decide;  (1)  whether  the  mere 
substitution  of  a  different  measure  of  damages  is  the 
introduction  of  a  new  cause  of  action ;  and  (2)  whether 
the  amendment  substituted  an  entirely  different  meas- 
ure of  damages.  In  none  of  our  cases  has  it  been  held, 
as  it  has  been  in  some  other  jurisdictions,  that  a  change 
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in  the  measure  of  damages  alone,  disconnected  with 
any  other  change  in  the  pleadings  amounted  to  the  in- 
troduction of  a  new  cause  of  action.  No  exception 
seems  to  have  been  taken  at  the  original  trial  to  the  al- 
lowance of  the  amendment,  and  no  assignment  of  error 
in  the  present  case  raises  the  question  here,  so  that  as 
the  record  stands  we  do  not  feel  warranted  in  finally 
disposing  of  it,  because  the  extent  of  the  liability  of 
the  sureties  is  not  necessarily  dependent  upon  whether 
the  amendment  was  properly  or  improperly  allowed. 

It  is  suggested  in  the  argument  for  appellants  that 
it  was  necessary  for  the  plaintiflE  to  liquidate  his  dam- 
ages before  instituting  the  foreign  attachment  proceed- 
ing because  the  action  would  not  lie  in  tort  for  un- 
liquidated damages.  If  it  was  necessary  for  the  plain- 
tiff to  liquidate  his  damages  in  order  to  secure  the  writ 
of  foreign  attachment,  and  he  did  so,  it  would  follow 
as  of  course  that  all  parties  to  the  litigation,  including 
the  sureties  on  the  bond,  were  bound  by  what  the  law 
requires,  and  the  extent  of  their  liability  would  be 
measured  accordingly.  Prior  to  1905  the  law  was  that 
a  writ  o^  foreign  attachment  would  not  lie  for  unliqui- 
dated damages  arising  from  tort  or  breach  of  contract; 
but  would  lie  in  actions  ex  contractu  when  the  amount 
of  the  demand  was  ascertained,  or,  though  not  liqui- 
dated in  the  strict  sense,  was  susceptible  of  ascertain- 
ment by  some  standard  referable  to  the  contract  itself, 
sufficiently  certain  to  enable  the  plaintiff  by  affidavit  to 
aver  it,  or  a  jury  to  find  it:  Garland  v.  Cunningham, 
37  Pa.  228;  Girard  Fire  &  Marine  Insurance  Co.  v. 
Field,  45  Pa.  129;  Strock  v.  Little,  45  Pa.  416.  As  late 
as  1902  this  court  held  in  Wood  v.  Virginia  Hot 
Springs  Co.,  202  Pa.  40,  that  a  foreign  attachment 
would  not  lie  on  a  claim  founded  on  tort  for  unliqui- 
dated damages.  In  this  state  of  the  law  the  act  of 
March  30,  1905,  P.  L.  76,  which  amends  section  44  of 
the  act  of  1836  was  passed.  This  act  povides  that  a  writ 
of  foreign  attachment  may  be  ^'issued  in  all  actions  ex 
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contractu,  and  in  actioQs  ex  delicto  for  a  tort  committed 
within  this  commonwealth."  The  title  to  the  act  was 
amended  ^^so  as  to  make  all  the  provisions  of  said  act 
apply  to  certain  actions  ex  delicto  as  well  as  to  all  ac- 
tions ex  contractu." 

While  the  title  made  it  apply  "to  certain  actions  ex 
delicto,"  the  body  of  the  act  provided  that  it  should 
apply  to  actions  ex  delicto  "for  a  tort  committed  within 
the  commonwealth."  As  both  the  title  and  the  body  of 
the  act  express  the  intention  that  a  writ  of  foreign  at- 
tachment may  be  issued  in  all  actions  ex  contractu, 
and  in  certain  actions  ex  delicto,  meaning  torts  com- 
mitted within  the  commonwealth,  in  which  latter  case 
the  damages  must  of  necessity  be  unliquidated,  it  would 
seem  to  necessarily  follow  that  the  act  means  what  it 
says,  and  that  the  writ  may  be  issued  in  all  actions  ex 
contractu,  including  an  action  for  unliquidated  dam- 
ages, and  in  actions  ex  delicto  for  a  tort  committed  with- 
in the  commonwealth.  The  legislative  history  of  the 
passage  of  the  act  as  well  as  the  express  language  of  its 
provisions  show  conclusively  that  this  was  the  inten- 
tion of  the  legislature.  Again,  it  has  been  suggested, 
that  the  writ  will  not  lie  against  a  foreign  corporation 
even  for  a  tort  committed  within  the  commonwealth 
under  the  act  of  1905.  To  sustain  this  contention  it  is 
argued  that  foreign  corporations  were  not  within  the 
purview  of  section  44  of  the  act  of  1836,  which  was 
amended  by  the  act  of  1905,  but  were  governed  by  sec- 
tion 76  of  the  act  of  1836,  which  was  not  amended. 
This  is  an  erroneous  view  of  the  effect  to  be  given 
the  act  of  1836  as  amended  by  the  act  of  1905.  It  is 
true  that  section  76  of  the  act  of  1836  did  provide  for 
the  issuance  of  a  writ  of  foreign  attachment  against 
foreign  corporations,  either  aggregate  or  sole,  but  this 
was  merely  declaratory  of  the  existing  law  at  that  time. 
The  action  of  foreign  attachment  in  Pennsylvania  is 
based  upon  one  of  the  customs  of  London :  Laws  and 
Privileges  of  London,  113-140;  Brandon  on  Foreign  At- 
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tadunait.  The  purpose  of  the  custom  was  to  compel 
the  appearance  of  the  defendant  and  this  is  also  true 
in  our  state:  Fitch  v.  Boss^  4  S.  &  B.  557;  Albany  City 
Insurance  Co-  v.  Whitney,  70  Pa.  248.  Both  by  the 
custom  and  by  our  statutes  the  writ  lay  against  a 
foreign  corporation.  Under  the  custom  a  writ  of  for- 
eign attachment  lay  to  attach  a  debt  owing  to  a  corpo- 
ration aggregate:  Hamburgh  Co.,  1  Mod.  212;  Mayor 
&  Aldermen  of  London  v.  London  Joint  Stock  Bank 
Co.,  L.  B.  6  App.  Cas.  393.  In  Bushel  v.  Insurance  Co., 
15  S.  &  B.  173,  this  court  held,  under  our  act  of  1705, 
1  Sm.  Laws  45,  that  a  writ  of  foreign  attachment  lay 
against  a  foreign  corporation.  This  case  was  decided 
in  1827,  nine  years  before  the  act  of  1836  was  passed, 
and  no  doubt  this  act  was  passed  to  make  the  rule  of 
that  case  the  express  statute  law  of  the  state.  Inde- 
pendently, therefore,  of  the  act  of  1836,  the  writ  lay 
against  a  foreign  corporation.  Again,  sections  43  to 
79  inclusive,  of  the  act  of  1836,  relate  to  the  practice 
and  proceedings  on  a  writ  of  foreign  attachment,  any 
one  section  of  which  is  necessarily  connected  with  and 
dependent  upon  the  other  sections.  These  sections 
form  practically  a  single  statute  and  deal  with  one  sub- 
ject of  l^islation.  It  is  a  settled  rule  of  construction 
that  an  original  statute  and  all  its  amendments  must 
be  read  together,  and  be  viewed  as  if  forming  a  single 
act:  Morgan  v.  Hedstrom,  164  N.  Y.  224;  McKibben  v. 
Lester,  9  Ohio  St  627;  Harrell  v.  Harrell,  8  Pla.  46; 
Holbrook  v.  Nichol,  36  111.  161.  Consequently,  the  act 
of  1905  must  be  read  into  the  act  of  1836  and  be  viewed 
as  forming  a  part  of  it.  When  so  understood  section 
76  will  apply  in  all  cases  of  foreign  attachment  in 
which  by  the  amendatory  act  of  1905  that  writ  now 
lies. 

It  is  strongly  urged  here  that  the  allowance  of  the 
amendment  about  which  complaint  is  made  had  the 
effect  of  discharging  the  sureties,  and  the  cases  cited 
by  both  sides  relate  very  largely  to  this  question.    We 
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have  examined  with  care  all  of  the  cases  cited,  and 
many  not  cited,  and  have  reached  the  conclusion  tliat 
the  weight  of  authority  is  against  the  contention  of 
appellants,  that  the  sureties  are  totally  discharged  by 
allowing  the  amendment  which  resulted  in  very  largely 
increasing  the  damages.  There  is  a  great  variety  of 
opinion  on  the  question  and  very  good  authority  may 
be  cited  in  support  of  either  side  of  it.  Much  said  by 
the  courts  in  the  discussions  relate  to  cases  in  which  a 
total  discharge  of  the  sureties  was  claimed.  No  doubt 
the  courts  did  not  look  with  favor  upon  a  rule,  some- 
what technical,  which  had  the  effect  of  discharging 
sureties  from  any  responsibility  whatever,  and  this  may 
account  for  the  trend  of  decision  relaxing  the  old  rule 
and  holding  bail  to  liability  commensurate  with  the 
extent  of  their  undertaking.  But  whatever  the  reason 
the  weight  of  authority  in  modern  cases  is  against  the 
doctrine  that  the  sureties  in  a  case  like  the  one  at  bar 
are  entirely  discharged  from  any  liability  because  the 
plaintiff  thought  proper  to  increase  his  claim  for  dam- 
ages. In  Langley  v.  Adams,  40  Me.  125,  and  in  several 
cases  in  other  jurisdictions,  it  was  held  that  an  amend- 
ment increasing  the  ad  damnum,  had  the  effect  of  dis- 
charging the  bail  from  all  liability.  We  cannot  accept 
this  as  a  sound  rule.  If  the  liability  of  bail  is  not  in- 
creased by  such  an  amendment,  it  does  th^n  no  harm, 
and  there  is  no  just  ground  upon  which  they  can  claim 
to  be  discharged ;  on  the  other  hand,  the  plaintiff  should 
not  be  debarred  from  receiving  the  full  amount  to 
which  he  is  entitled  on  the  contract  of  suretyship,  be- 
cause he  may  have  erroneously  or  otherwii^  increased 
his  demand  in  the  cause  of  action.  In  its  ultimate 
analysis  the  real  question  is  what  was  the  contract  of 
the  parties.  In  the  present  case  the  condition  of  the 
bond  is  for  the  payment  of  the  ''debt  or  damages,  in- 
terest and  costs  that  may  be  recovered,"  but  the  amoiint 
of  the  debt  or  damages  is  measured  by  the  sum  de- 
manded in  the  afBdavit  of  the  cause  of  acti<ni.    It  to 
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upon  that  amount  the  penalty  of  the  bond  is  calculated, 
and  this  in  right  and  equity  should  fix  the  liability  of 
the  bail.  If,  in  the  present  case,  the  claim  subsequently 
introduced  by  way  of  an  amendment  had  been  origi- 
nally included  in  the  statement  the  bond  demanded 
would  have  been  |180,000,  instead  of  |65,000.  It 
cannot  be  assumed  that  bail  who  are  willing  to  enter 
into  a  bond  of  f  65,000  would  have  been  willing  to  exe- 
cute a  bond  for  |180,000;  and  it  would  seem  to  be  an 
act  of  gross  injustice  to  make  them  liable  for  an  amount 
of  damages  not  in  contemplation  of  the  parties  at  the 
time  the  bond  was  given,  which  they  had  no  reason  to 
anticipate,  and  of  which  they  had  no  notice.  The  ap- 
pellee elected  to  liquidate  his  damages  by  demanding  a 
specific  sum  in  his  cause  of  action  and  upon  this  de- 
mand the  amount  of  the  bond  was  fixed.  Under  these 
circumstances  the  sum  demanded  must  be  regarded  as 
the  basis  of  the  contract  of  suretyship,  and  the  liability 
of  the  bail  is  to  be  measured  by  the  amount  thus  de- 
manded. This  conclusion  is  supported  by  reason  and 
authority  and  it  gives  force  and  effect  to  the  real  inten- 
tion of  the  parties.  Under  this  rule  the  appellants  are 
not  discharged  from  all  liability,  but  will  be  required 
to  pay  the  damages  liquidated  by  the  plaintiff  in  th(* 
original  cause  of  action,  together  with  interest  and 
costs.  This  was  what  the  sureties  undertook  to  do  and 
they  are  bound  according  to  their  undertaking. 

Judgment  reversed  and  record  remitted  to  the  court 
below  for  the  purpose  of  having  judgment  entered  in 
accordance  with  the  views  herein  expressed. 
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Bank  of  North  America,  Appellant  v.  Penn  Motor 
Car  Company. 

Sal&'^oniraei — Change  of  possession — Rights  of  creditors-- 
Bailment 

1.  When  a  vendee  or  a  pledgee,  takes  title  to  personal  property 
without  taking  possession  of  it,  he  takes  the  risk  of  the  integrity 
and  solvency  of  his  vendor  or  pledgor  when  the  rights  of  subse- 
quent bona  fide  purchasers,  or  of  levying  creditors,  arise. 

Banhruptcy— Federal  Act— Bailment— Pledge  of  automohHes— 
Possession — Replevin — Act  of  Congress  of  June  25,  1910,  S6 
Stat,  at  L.  8S8,  amending  Section  Ii7  of  Bankrupt  Act 

2.  Where  a  bank,  which  has  loaned  money  to  the  owner  of  auto* 
mobiles  under  an  agreement  to  hold  the  title  to  the  automobiles 
as  a  pledge  in  the  nature  of  collateral  security  for  the  money 
loaned,  permits  the  automobiles  to  remain  for  a  time  in  possession 
of  the  borrower,  but  a  few  days  before  bankruptcy  proceedings  are 
instituted  against  the  borrower,  takes  possession  of  the  machines 
by  a  writ  of  replevin,  it  is  not  entitled  to  retain  possession  of  the 
machines  as  against  the  trustee  in  bankruptcy  of  the  borrower. 
Under  the  Act  of  Congress  of  June  25,  1910,  38  Stat  at  L.  838, 
amending  Sec.  47  of  Bankrupt  Act,  the  trustee  has  the  right  to 
take  possession  of  the  machines. 

3.  In  such  a  case  the  trustee  in  bankruptcy  has  the  same  right 
during  the  period  of  four  months  immediately  preceding  the  filing 
of  the  petition  in  bankruptcy,  which  an  unsatisfied  execution  cred- 
itor would  have  had,  if  such  creditor  had  issued  an  execution  and 
levied  upon  the  automobiles  while  they  were  in  the  possession  of 
the  pledgor. 

Mb.  Ohief  Justice  Fell  and  Mr.  Justice  Brown  dissent. 

Arjrued  Jan.  10,  1912.  Appeal,  No.  305,  Jan.  T., 
1911,  by  plaintiff  from  order  of  C.  P.  No.  1,  Phila.  CJo., 
Sept.  T.,  1910,  No.  3410,  dismissing  exceptions  to 
referee's  report  in  case  of  Bank  of  North  America  v. 
Penn  Motor  Car  Company.  Before  Phll,  C.  J., 
Brown,  Mbstrbzat,  Elkin  and  Stbwabt,  JJ.  Af* 
firmed. 
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ExceptionB  to  report  of  Bichard  S.  Hunter^  Esq., 
referee. 

From  the  record  it  appeared  that  the  action  was  one 
in  replevin  instituted  against  the  Penn  Motor  Car  Com- 
pany, a  few  days  before  its  bankruptcy  to  obtain  pos- 
session of  eighteen  motor  cars  of  the  alleged  aggregate 
value  of  123,080.  Of  these  eleven  were  taken  by  the 
sheriff  upon  the  writ  and  delivered  to  the  appellant. 
One  was  claimed  by  Oscar  Isenberg  et  al.,  trading  as 
Roman  Automobile  Company,  who  gave  security  and 
retained  it.  The  others  were  returned  as  eloigned. 
The  National  Security  Bank  and  the  Tradesmen's 
Trust  Company  then  intervened,  each  claiming  title  to 
some  of  the  motor  cars  which  had  been  delivered  to  the 
appellant  Subsequently,  William  S.  Miller  inter- 
vened first  as  receiver,  and  then  as  trustee  in  bank- 
ruptcy of  the  Penn  Motor  Car  Company,,  claiming 
title  to  all  the  motor  cars  which  had  been  replevied  by 
the  appellant. 

By  agreement  the  case  was  referred  to  Bichard  S. 
Hunter,  Esq.,  as  referee,  who  took  testimony  and  filed 
his  report,  finding  that  as  against  all  the  intervenors 
except  William  S.  Miller,  as  receiver  and  trustee  in 
bankruptcy  of  the  Penn  Motor  Car  Company,  the  ap- 
pellant was  entitled  to  possession  of  the  cars  in  ques- 
tion; but  that  the  title  of  the  trustee  in  bankruptcy 
was  superior  to  that  of  the  appellant.  He  also  found 
the  value  of  the  cars  delivered  to  the  appellant  to  be 
f  10,368.51.  Upon  exception  he  reduced  this  valuation 
to  f9,978.51 ;  but  refused  the  appellant  any  further  re- 
lief. The  court  below,  upon  the  argument  on  the  ex- 
ceptions, afBrmed  the  referee^s  report  without  opinion. 

Error  assigned  was  order  dismissing  the  exceptions. 

John  G.  Johnson,  with  him  James  Wilson  Bayard, 
for  appellant. — ^The  title  of  a  pledgee  or  vendee  of  per- 
sonalty who  takes  possession  thereof  before  any  credi- 
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tor  of  the  pledgor  or  vendor  obtains  a  lien  thereon  by 
execution  is  not  open  to  attack  in  Pennsylvania  by 
such  creditor  under  the  subsequently  issued  execution : 
Hineman  v.  Matthews,  138  Pa.  204;  Post  v.  Berwind- 
White  Coal  Mining  Co.,  176  Pa.  297;  Davis  v.  Cromp- 
ton,  158  Fed.  Repr.  735;  First  Nat.  Bank  of  Pittsburgh 
V.  Guarantee  Title  &  Trust  Co.,  178  Fed.  Repr.  187; 
Powell  V.  Clawson,  38  Pa.  Super.  Ct.  245;  Durr  v.  Ee- 
plogle,  167  Pa.  347. 

The  trustee  in  bankruptcy  of  a  pledgor  or  vendor  of 
personalty  which,  before  bankruptcy,  has  passed  into 
the  possession  of  the  vendee  thereof,  has  no  title  to 
such  property  superior  to  that  of  the  pledgee  or  vendee : 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344  (26  Super.  Ct. 
Repr.  481) ;  First  Nat.  Bank  v.  Pennsylvania  Trust  Co., 
124  Fed.  Repr.  968. 

Henry  N.  Wessel,  with  him  Francis  C.  Adler  and 
Alfred  Aarons,  for  appellee. — ^A  bill  of  sale  of  personal 
property  alleged  to  have  been  made  as  collateral  se- 
curity for  a  loan,  must  be  accompanied  by  delivery  of 
possession  to  make  it  a  valid  pledge:  Reinheimer  v. 
Hemingway,  35  Pa.  432;  Swope  v.  Crawford,  16  Pa. 
Superior  Ct.  474;  Clow  v.  Woods,  6  S.  &  R.  275;  Mar- 
tin V.  Mathiot,  14  S.  &  R.  214;  Duplex  Printing  Press 
Co.  V.  CUpper  Pub.  Co.,  213  Pa.  207;  In  re  Beihl,  176 
Fed.  Repr.  583;  White  v.  Gunn,  205  Pa.  229;  American 
Can  Co.  V.  Preserving  Co.,  183  Fed.  Repr.  96;  Ameri- 
can Exchange  Nat.  Bank  v.  Nat.  Bank,  226  Pa.  483; 
Sholes  V.  Asphalt  Block  &  Tile  Company,  183  Pa.  528. 

Whei^e  a  creditor  does  not  take  possession  of  per- 
sonal property,  alleged  to  have  been  pledged  as  collat- 
eral security  for  loans  such  creditor  will  not  be 
permitted  to  secure  and  assert  a  lien  as  well  as  a  prefer- 
ence over  other  creditors  by  obtaining  possession  of 
such  property  by  legal  proceedings  within  a  wedt  of 
the  filing  of  a  petition  in  bankruptcy  and  without  a 
new  consideration  after  admitted  knowledge  of  facts 
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showing  insolvency:  In  re  Sheridan,  3  Am.  Bankcy. 
B.  554;  In  re  McLam,  3  Am.  Bankcy.  B.  245;  In  re 
Mandel,  10  Am.  Bankcy.  B.  774;  In  re  Hickerson,  20 
Am.  Bankcy.  B.  682;  Torrance  v.  Wimfleld  Nat.  Bank, 
11  Am.  Bankcy.  B.  185;  In  re  Foley,  14  Am.  Bankcy. 
B.  829;  Allen  v.  McMannes,  19  Am.  Bankcy.  B.  276; 
Roberts  v.  Johnson,  18  Am.  Bankcy.  R.  132;  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415  (27  Super.  Ct. 
Repr.  720) ;  Knapp  v.  Milwaukee  Trust  Co.,  216  U.  8. 
545  (30  Super.  Ct.  Repr.  412);  Girard  Trust  Co.  v. 
Mellor,  156  Pa.  579;  Fourth  Street  Nat.  Bank  v.  Mill- 
bourne  Mills  Co.,  172  Fed.  Bepr.  177;  Security  Ware- 
housing Co.  V.  Hand,  19  Am.  Bankcy.  R.  291;  First 
Nat.  Bank  v.  Title  &  Trust  Co.,  178  Fed.  Repr.  187; 
Frost  V.  Latham,  181  Fed.  Repr.  866;  In  re  Hartman, 
26  Am.  Bankcy.  R.  76;  Guarantee  Title  &  Trust  Co.  v. 
Bank,  26  Am.  Bankcy.  Rep.  85 ;  In  re  Hymes  Buggy  & 
Implement  Co.,  130  Fed  Repr.  977;  In  re  Forbes,  26 
Am.  Bankcy.  R.  355;  Skilton  v.  Codington,  15  Am. 
Bankcy.  B.  810;  Dunn  Salmon  Co.  v.  Fillmore,  19  Am. 
Bankcy,  R.  172. 

Opinion  by  Mb.  Justice  Elkin,  February  26,  1912 : 
This  case  was  tried  without  a  jury  under  the  act  of 
May  14,  1874,  P.  L.  166.  The  referee  has  found  all  the 
material  facts  and  has  clearly  and  comprehensively 
stated  them  in  his  report.  The  questions  involved  have 
received  most  intelligent  consideration  and  the  reasons 
given  for  the  conclusion  reached  are  indicative  of  a 
thorough  understanding  of  the  legal  principles  upon 
which  the  rights  of  the  parties  depend.  The  contract 
entered  into  between  the  appellant  bank  and  the  motor 
car  company  was  a  perfectly  proper  one,  binding  upon 
the  parties  according  to  its  terms.  Under  the  contract 
appellant  held  title  to  the  automobiles  as  a  pledge  in 
the  nature  of  collateral  security  for  the  loans  nego- 
tiated by  the  motor  car  company  with  the  bank.  The 
situation  of  the  parties,  the  scope  and  character  of 
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their  business  relations,  and  the  nature  of  their  trans- 
actions, clearly  indicate  that  it  was  the  intention  of 
the  parties  to  pledge  the  motor  cars  as  a  security  for 
moneys  advanced  by  the  bank  to  pay  for  cars  purchased 
by  the  motor  car  company  from  the  manufacturers.  In 
this  respect  the  case  is  clearly  within  the  rule  of  West- 
ern National  Bank  v.  York  Silk  Manufacturing  Com- 
pany, 225  Pa.  442.  The  bank  held  title  to  the  automo- 
biles under  the  agreement  and  as  against  the  motor  car 
company  had  the  right  to  take  possession  of  them  with 
or  without  the  aid  of  a  writ  of  replevin.  As  to  credi- 
tors, the  situation  is  different,  and  contracts,  valid  as 
between  parties,  are  frequently  declared  invalid  as  to 
creditors.  This  position  is  not  questioned  by  either 
party  and  both  sides  agree  as  to  the  general  principles 
of  law  applicable  to  cases  of  this  character.  While  in 
later  years  the  courts  have  recognized  exceptions  to  the 
rule  as  laid  down  in  Clow  v.  Woods,  5  S.  &  B.  577,  the 
exceptions  having  become  as  well  established  as  the 
rule  itself,  that  case  has  stood  as  an  authority  in  Penn- 
sylvania from  that  time  to  the  present.  The  rule  there 
announced  is  that  a  sale  of  personal  property,  leaving 
the  vendor  in  possession  and  without  doing  anything 
to  indicate  a  change  of  ownership,  is  fraudulent  as 
against  creditors.  The  decision  was  put  upon  the 
ground  that  it  would  be  dangerous  to  the  public  to 
countenance  such  transactions.  It  may  be  conceded, 
indeed  it  must  be,  that  the  rigor  of  this  rule  in  later 
years  has  been  somewhat  relaxed,  but  the  rule  itself 
still  remains  the  law  of  our  state.  When  a  vendee,  or 
a  pledgee,  takes  title  to  personal  property,  without 
taking  possession  of  it,  he  takes  the  risk  of  the  integ- 
rity and  solvency  of  his  vendor,  or  pledgor,  when  the 
rights  of  subsequent  bona  fide  purchasers,  or  of  levying 
creditors,  arise:  White  v.  Gunn,  206  Pa.  229.  Appel- 
lant does  not  deny  the  rule,  but  insists  that  it  should 
not  be  applied  to  the  facts  of  the  present  case.  It  is 
contended  that  the  rule  does  not  apply  because  a  few 
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days  before  the  motor  car  company  was  adjudged  a 
bankrupt,  appellant  took  possession  of  the  cars  in  dis- 
pute,  which  under  its  contract  it  had  the  right  to  do, 
even  without  seizure  by  writ  of  replevin,  and  that  hav- 
ing possession  when  the  bankrupt  proceedings  were  in- 
stituted, no  matter  by  what  process  obtained,  the  case 
at  bar  is  distinguished  from  Glow  v.  Woods  and  all  the 
cases  that  have  followed  it.  Such  a  distinction  can  be 
made,  and  the  argument  in  support  of  it  has  merit,  but 
we  are  not  prepared  to  say,  and  for  the  purposes  of  the 
case  at  bar  it  is  not  necessary  to  finally  say,  that  such 
a  distinction  should  be  made.  Primarily,  tliis  is  a  con- 
troversy between  the  trustee  in  bankruptcy,  represent- 
ing the  creditors  of  the  bankrupt  estate,  and  the  bank 
claiming  title  to  the  automobiles  as  pledgee.  The  rights 
of  creditors,  the  question  of  preferential  liens,  and  the 
rules  of  procedure,  under  the  bankruptcy  laws,  must 
necessarily  prevail.  The  bankruptcy  act  of  1898  pro- 
vides, inter  alia,  '^That  all  levies,  judgments,  attach- 
ments or  other  liens  obtained  through  legal  proceed- 
ings against  a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  him,  shall  be  deemed  null  and  void 
in  case  he  is  adjudged  a  bankrupt ''  The  act  con- 
tains many  other  provisions  relating  to  liens  created 
and  transfers  of  property  made  for  the  purpose  of  giv- 
ing a  preference  after  insolvency  has  become  known 
and  within  the  four  months^  period.  For  the  purposes 
of  the  present  case  we  do  not  deem  it  necessary  to  dis- 
cuss or  determine  whether  what  was  done  by  the  parties 
constitutes  a  preferential  transfer  of  property  within 
the  meaning  of  the  act.  This  is  primarily  a  ques- 
tion for  the  federal  courts,  and,  as  we  do  not  deem 
it  vital  in  the  determination  of  the  rights  of  the  parties 
here  involved,  it  may  be  passed  without  further  dis- 
cussion. It  may  also  be  conceded  that  in  the  present 
case  there  was  no  levy,  or  judgment,  or  attachment,  or 
other  lien  obtained  through  legal  proceedings  against 
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the  bankrupt  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy.  It  is  doubtful  to  say  the 
least  whether  taking  possession  of  the  motor  cars  by 
means  of  a  writ  of  replevin  constitutes  the  obtaining  of 
a  lien  upon  which  the  act  has  placed  the  seal  of  its  dis- 
approval. But  the  courts  have  uniformly  taken  the 
view  that  these  provisions  of  the  act  were  intended  to 
prevent  preferences  and  to  secure  equality  in  the  dis- 
tribution of  bankrupt  estates.  This  has  been  the  un- 
derlying thought  of  all  the  courts  called  upon  to  inter- 
pret the  bankruptcy  act  of  1898,  and  we  think  it  has  an 
important  bearing  upon  the  effect  to  be  given  the 
amendment  of  1910.  This  amendment  added  to  sec- 
tion 47  of  the  original  act  the  following  clause :  "And 
such  trustees  as  to  all  property  in  the  custody,  or  com- 
ing into  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies  and  powers 
of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon ;  and  also  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court  shall  be  deemed  vested 
with  all  the  rights,  remedies  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatis- 
fied." The  manifest  purpose  of  the  amendment  was 
to  enlarge  the  rights,  remedies  and  powers  of  a  trustee 
in  bankruptcy,  and  it  had  the  effect  of  vesting  in  the 
trustee  the  rights,  remedies  and  powers  of  a  judgment 
or  other  creditor  having  a  lien,  and  of  an  unsatisfied 
execution  creditor  without  a  lien  at  the  time  of  insti- 
tuting bankruptcy  proceedings.  In  other  words,  the 
trustee  was  given  the  power  to  assert  every  right  which 
such  creditors  could  have  asserted  during  the  period  of 
four  months  immediately  preceding  the  filing  of  the 
petition  in  bankruptcy.  If  a  judgment  creditor  had  is- 
sued an  execution  and  levied  upon  the  automobiles 
while  they  were  in  the  possession  of  the  motor  car  com- 
pany, his  rights  would  have  been  superior  to  those  of 
the  pledgee,  and  they  could  have  been  sold  as  the  prop- 
erty of  the  pledgor  in  satisfaction  of  the  debt  of  fbe 
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levying  creditor.  As  to  the  motor  cars  in  dispute  here 
the  rights  of  the  parties  must  be  determined  as  they  ex- 
isted during  the  entire  four  months  period.  If  appel- 
lant had  obtained  a  judgment  on  the  notes  held  by  it 
and  had  issued  execution  thereon  within  that  period, 
all  proceedings  thereunder  would  have  been  deemed 
null  and  void  when  the  insolvent  company  was  ad- 
judged a  bankrupt.  It  is  difficult  to  see  how  upon  any 
equitable  or  legal  grounds  it  should  occupy  a  more  ad- 
vantageous position  because  it  caused  a  writ  of  re- 
plevin to  be  issued  a  few  days  before  the  petition  in 
bankruptcy  was  filed,  and,  after  it  must  have  known 
of  the  insolvency  of  its  debtor.  When  the  insolv- 
ency became  known  each  creditor  did  what  he  could 
to  protect  his  own  interests,  and  no  blame  can  attach 
to  any  one  for  so  doing,  but  as  we  view  it,  appellant  did 
not  act  soon  enough  to  take  the  property  of  the  bank- 
rupt out  of  the  grasp  of  general  creditors.  The  pur- 
pose of  the  original  bankruptcy  act,  as  well  as  the 
amendment  of  1910,  was  to  enforce  equality  of  distri- 
bution among  all  the  creditors,  to  strike  down  secret 
liens,  and  to  avoid  preferential  transfers  of  property, 
and  as  we  read  the  decisions  of  the  Federal  Courts  the 
conclusion  is  irresistible  that  they  so  understand  and 
construe  the  law.  This  general  purpose  of  the  acts 
would  be  defeated  if  the  contention  of  appellant  should 
be  sustained  in  the  present  case.  While  the  rights  of 
appellant  could  be  asserted  under  its  original  contract 
against  the  motor  car  company,  they  cannot  prevail 
against  the  general  creditors  of  the  bankrupt  under  the 
circumstances  of  this  case. 

Judgment  affirmed. 

Mr.  Ghibf  Justice  Fell  and  Mb.  Justigb  Brown, 
dissent. 
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Mutual  Trust  Company  v.  Stem,  Appellant 

Promissory  notes — Agreement  as  to  extension — Affidavit  of  de- 
fense— Banks  and  hanking. 

1.  In  an  action  upon  a  promissory  note,  an  affidavit  of  defense 
is  insufficient  which  sets  up  a  violation  by  the  plaintiff,  a  trust 
company,  of  an  agreement  to  renew  the  note,  without  any  aver- 
ment that  the  plaintiff's  executive  officer,  who  was  alleged  to  have 
made  the  agreement  had  any  authority  to  do  so. 

2.  The  discoimting  of  commercial  paper  is  a  function  of  the 
directors  of  the  bank  and  cannot  be  delegated  to  a  single  officer. 

8.  In  an  action  by  a  trust  company  on  a  promissoiy  note,  which 
the  company  had  discounted,  and  the  proceeds  of  which  discount 
the  defendant  had  received,  the  defendant  cannot  set  up  as  a  de- 
fense that  the  plaintiff  had  exceeded  its  corporate  powers  in  doing 
a  banking  business,  and  discounting  the  note  in  suit. 

4.  In  an  action  on  a  promissoiy  note  where  the  affidavit  of  de- 
fense sets  up  that  the  defendant  was  not  liable  for  protest  fees 
as  there  was  no  endorser  on  the  note,  and  the  plaintiff  then  with- 
draws this  item,  the  matter  is  de  minimis  the  court  may  enter 
judgment  against  the  defendant,  if  it  finds  that  the  affidavit  of 
defense  is  otherwise  insufficient. 

Argued  Jan.  12,  1912.  Appeal,  No.  272,  Jan.  T., 
1911,  by  defendant  from  order  of  C.  P.  No.  1,  Phila.  CJo., 
June  T,  1911,  No.  5587,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Mutual  Trust  Company  v.  Bernard  Stem.  Before 
Fbll,  O.  J.,  Brown,  Mbstbbzat,  Stewart  and  Mosch- 
ziSKBR,  JJ.    Affirmed. 

Assumpsit  on  a  promissory  note.  Before  Brbgy, 
P.J. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense. 

In  addition  to  the  averments  of  the  affidavit  of  de- 
fense  set  forth  in  the  opinion  of  the  Supreme  Ck>nH^ 
there  were,  inter  alia,  the  following  averments: 

^'Defendant  is  advised  and  believes  that  in  no  case 
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can  he  be  held  liable  for  the  protest  fees  of  this  note^ 
inasmuch  as  there  was  no  endorser  other  than  the 
maker  and  the  protesting  of  said  note  was  an  unneces- 
sary expense  and  charge  to  the  defendant.  ♦  ♦  ♦  ♦ 

''The  defendant  is  advised  that  the  action  of  the 
plaintifF  in  discounting  the  defendant's  note  as  afore- 
said was  in  direct  and  distinct  violation  of  the  Consti- 
tution and  laws  of  this  Commonwealth;  and  that  said 
plaintiff  company  is  prohibited  by  the  law  from  doing 
a  banking  business;  and  that  the  discounting  of  the 
note  in  suit  was  against  public  policy  and  that  the  con- 
tracty  in  pursuance  of  which  this  note  was  discounted 
by  the  plaintiff,  was  also  against  public  policy,  and  that 
the  plaintiff  cannot  in  law  recover  upon  the  note  so 
discounted  in  accordance  with  this  agreement  even  if 
the  defendant  had  not  the  legitimate  and  equitable  de- 
fence herein  set  forth." 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufBcient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court 

A.  8.  Ashhridge,  Jr.,  for  appellant 

Clhorles  H.  Edmunds,  for  appellee. 

Opinion  by  Mb.  Justicb  Mbstbbzat,  February  26, 
1912: 

This  is  an  action  of  assumpsit  brought  on  a  promis- 
sory note  made  by  the  defendant,  payable  to  himself, 
and  by  him  endorsed  and  delivered  to  the  plaintiff  com- 
pany. The  defendant  filed  an  affidavit  in  which  he  sets 
up  two  defenses:  (a)  the  plaintiff  company  violated  a 
contemporaneous  parol  agreement  for  the  further  dis- 
counting of  his  paper,  and  (b)  it  was  acting  beyond 
its  corporate  powers  in  discounting  the  note  in  suit 

The  learned  court  below  held  the  affidavit  insuffi- 
cient and  entered  judgment  against  the  defendant  for 
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want  of  a  sufficient  affidavit  of  defense.  The  affidavit 
avers  that  the  plaintiff,  through  its  executive  officer, 
entered  into  an  oral  agreement  to  discount  the  defend- 
ant's note  for  f 2,000  and  to  discount  the  notes  of  other 
persons;  and  that  it  was  agreed  between  the  plaintiff 
and  the  defendant  that  any  notes  so  discounted  should 
be  from  time  to  time  renewed  as  they  matured  by  pay- 
ment of  five  per  cent,  on  the  face  value  of  the  notes  by 
giving  a  new  note  for  the  balance.  This  averment  is  in- 
sufficient to  prevent  judgment.  The  note  in  suit  was 
discounted  by  the  board  of  directors,  the  authority 
duly  authorized  to  make  the  discount.  Prima  facie  the 
plaintiff's  executive  officer,  alleged  to  have  made  the 
oral  contract  to  renew  and  further  discount  the  defend- 
ant's paper,  had  no  authority  to  make  the  contract,  and 
there  is  no  averment  in  the  affidavit  of  defense  that  he 
had  such  authority.  The  discounting  of  commercial 
paper  is  a  function  of  the  directors  of  a  bank  and 
cannot  be  delegated  to  a  single  officer :  Bank  of  United 
States  V.  Dunn,  31  U.  S.  51,  Stewart  v.  Huntingdon 
Bank,  11  S.  &  B.  267.  The  averment  that  the  plaintiff 
agreed  to  extend  the  time  of  payment  and  renew  the 
discounted  notes  is  insufficient  in  not  stating  with 
whom  the  agreement  was  made,  or  that  the  party  who 
made  the  alleged  agreement  was  invested  with  the  au- 
thority by  the  bank  to  make  it.  It  is  not  sufficient  for 
the  defendant  to  aver  generally  an  agreement  between 
him  and  the  plaintiff  corporation  to  renew  the  paper. 
He  must  set  out  the  facts  so  that  the  court,  and  not  he, 
may  determine  the  existence  of  the  agreement. 

The  defense  of  ultra  vires  to  the  note  in  suit  cannot 
be  sustained.  It  is  rather  singular  that  it  should  be 
interposed  under  the  facts  of  this  case  to  defeat  a  re- 
covery on  the  note.  The  defendant  reiceived  the  money 
and  has  applied  it  to  his  own  use.  He  now  allies  that 
the  plaintiff  company  had  no  authority  to  make  tiie 
loan  in  suit,  and  avers  the  wholly  inconsistent  defense 
that  in  pursuance  of  its  agreement  the  company  must 
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continne  to  exercise  powers  which  it  does  not  possess 
by  renewing  the  note  in  suit  and  making  additional 
loans  aggregating  four  thousand  dollars.  If  the  plain- 
tiff had  no  authority  to  discount  the  note  in  suit,  it 
clearly  cannot  renew  the  note  or  grant  an  additional 
loan.  Aside  from  this  consideration,  however,  the  de- 
fendant having  i*eceived  the  money  on  the  discounted 
note  is  not  in  a  position  to  question  the  authority  of  the 
plaintiff  to  make  the  loan  or  to  discount  the  paper. 
The  defendant  has  received  the  benefit  of  the  contract, 
and  he  cannot  now  deny  the  authority  of  the  plaintiff  to 
make  it.  Having  the  proceeds  of  the  note  in  his 
pocket,  neither  the  law  nor  common  honesty  will 
permit  the  defendant  to  avail  himself  of  the  plea  of 
ultra  vires.  In  National  Bank  v.  Matthews,  98  United 
States  621,  Mr.  Justice  Swaynb  announcing  the  uni- 
formly accepted  doctrine  on  this  subject  says  (p.  629) : 
^'Where  it  is  a  simple  question  of  authority  to  contract, 
arising  either  on  a  question  of  regularity  of  organiza- 
tion or  of  power  conferred  by  the  charter,  a  party  who 
has  had  the  benefit  of  the  agreement  cannot  be  per- 
mitted in  an  action  founded  upon  it  to  question  its 
validity.  It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  a  defendant  to  repudiate  a  con- 
tract, the  benefit  of  which  he  retains."  Under  the  facts 
of  this  case,  the  state,  and  not  a  private  party  dealing 
with  the  company,  may  call  the  latter  to  account  for 
exceeding  its  corporate  powers. 

The  matter  of  the  protest  fees  is  de  minimis.  The 
plaintiff  having  withdrawn  in  the  court  below  the 
small  item  from  its  claim,  it  was  eliminated  from  the 
claim  and,  hence,  the  rule  was  properly  taken  for  judg- 
men  for  want  of  a  sufficient  affidavit  of  defense.  The 
averment  of  damages  sustained  by  the  defendant  by 
reason  of  the  alleged  misconduct  of  the  plaintiff  is  too 
general  and  indefinite  to  require  consideration. 

The  judgment  is  affirmed. 
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Gent^mial  and  Memorial  Association  of  Yall^ 

Forge. 

Trwis  and  trustees — Charitable  use—VaUey  Forge-^^arparO' 
tions — Shares. 

1.  The  Centennial  and  Memorial  Association  of  Valley  Forge 
incorporated  as  a  corporation  of  the  first  class  under  the  Act  of 
April  29,  1874>  P.  L.  78  *to  purchase,  improve  and  preserve  the 
lands  and  improvements  thereon  occupied  by  (General  C^rge 
Washington  at  Valley  Forge,  and  maintain  them  as  a  memorial 
park  for  all  time  to  come/'  was  engaged  in  a  public  work  and  its 
funds,  accruing  partly  from  general  contributions,  and  partly  from 
payments  made  by  the  State  in  condenmation  proceedings  under 
the  Valley  Forge  Park  Act  of  April  7,  1905,  P.  L.  117,  were  prop- 
erly awarded  upon  the  formal  dissolution  of  the  association  to  the 
Commissioners  of  the  Valley  Forge  Park  ai^>ointed  under  the  Act 
of  May  80,  1898,  P.  L.  188  '%r  the  purpose  of  perpetuating  and 
preserving  the  site  upon  which  the  Continental  Army  under  Gen- 
eral G^rge  Washington  was  encamped  in  winter  quarters  at  Val- 
ley Forge.'' 

2.  The  fact  that  the  Centennial  and  Memorial  Association  of 
Valley  Forge  had  issued  shares  of  stock  was  held  immaterial  in 
such  case  where  it  api)eared  that  such  shares  lacked  the  essential 
features  of  shares  of  stock,  giving  to  their  owners  no  rights  to 
dividends,  and  contemplating  no  rights  to  share  in  the  property. 

8.  On  the  dissolution  of  a  charitable  association  the  property  of 
the  association  does  not  revert  to  the  donors,  nor  may  it  be  di- 
vided among  the  members  of  the  association,  but  it  must  be 
appropriated  to  the  purposes  most  nearly  akin  to  the  intent  of  the 
donors  under  the  direction  of  the  court. 

4.  A  charity  in  a  legal  sense  may  be  defined  as  a  gift  to  be 
applied  consistently  with  existing  laws  for  the  benefit  of  an  in- 
definite nimiber  of  persons,  either  by  bringing  their  minds  or 
hearts  under  the  influence  of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suffering  or  constraint,  by  assisting 
them  to  establish  themselves  in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessening  llie  burdens  of 
government. 

5.  Under  the  law  no  public  trust  or  charitable  use  can  fail  for 
want  of  a  trustee. 

Argued  Jan.  29,  1912.     Appeal,  No.  314j  Jan.  T., 
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1911,  by  Henry  J*  Stager  and  Henry  J.  Stager,  Trustee, 
from  order  of  C.  P.  Montgomery  Co.,  June  T.,  1910,  No. 
32,  dismissing  exceptions  to  auditor's  report  In  the 
Matter  of  the  Audit  of  the  Account  of  the  Centennial 
&  Memorial  Association  of  Valley  Forge.  Before  Fbll, 
G.  J.,  Brown,  Pottbb,  Stbwabt  and  Mosghziskbb,  J  J. 
AiBrmed. 

Exceptions  to  report  of  W.  F.  Dannehower,  Esq., 
auditor. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  dismissing  exceptions  to 
auditor's  report. 

James  H.  Wolfe,  for  appellant. — ^The  money  was  not 
given  gratuitously  in  this  case;  it  was  given  for  stock, 
a  thing  of  value,  which  was  sold  by  the  Association 
and  purchased  by  the  exceptants.  The  money  was  not 
given  in  relief  of  public  burdens  or  for  the  advance^ 
ment  of  the  public  good.  The  public  found  a  burden, 
not  relieved,  but  imposed,  by  this  Association,  in  the 
form  of  a  charge  of  ten  cents  per  individual,  every  time 
a  part  of  the  public  sought  admission  to  Headquarters 
of  Greneral  Washington  at  Valley  Forge,  whilst  prior 
to  the  acquisition  of  the  proi>erty  by  the  Association, 
any  person  may  possibly  have  been  admitted  free  to  the 
Headquarters  by  merely  asking  the  owner.  How  did 
this  Association  promote  the  welfare  of  the  community 
or  of  mankind  at  large,  or  advance  the  public  good  by 
its  ownership  of  the  Headquarters?  The  public  was 
not  the  beneficiary  when  it  paid  ten  cents  per  capita  for 
admission  to  the  Headquarters,  any  more  than  it  is  the 
beneficiary  when  paying  five  cents  per  capita  to  enter 
trolley  can  for  a  ride  in  Philadelphia. 

Charily  is  understood  to  refer  to  something  done  or 
given  for  the  benefit  of  our  fellows  or  the  public: 
Knight's  Estate,  169  Pa.  500. 
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Samuel  W.  Pennypacker,  with  him  Richmond  L.  Jones 
and  J.  P.  Hale  Jenkins,  for  appellee. — ^While  the  cer- 
tificates issued  were  called  stock,  this  was  done  only 
for  convenience.  They  had  none  of  the  features  of  stock, 
except  that  the  holders  were  entitled  to  elect  directors. 
They  were  in  effect  certificates  that  the  holder  had 
contributed  one  dollar  for  the  purposes  of  the  charity, 
and  were  made  handsome  so  that  they  could  be  framed 
as  an  evidence  of  patriotic  interest:  Neiler  v.  Kelley, 
69  Pa.  403. 

This  case  is  controlled  by  Donohugh's  Appeal,  86  Pa. 
306. 

Where  a  corporation  is  organized  for  charitable  pur- 
poses as  for  "the  protection  of  the  property  of  our  fel- 
low citizens  from  fire"  and  not  for  the  private  gain  of 
its  members,  a  trust  inheres  in  the  property,  and  the 
proceeds  cannot  be  divided  among  its  members:  Beth- 
lehem Borough  V.  Perseverance  Fire  Co.,  81  Pa.  445; 
Boyd  V.  Insurance  Patrol  of  Phila.,  113  Pa.  269;  Hu- 
mane Fire  Company's  Appeal,  88  Pa.  389;  Biddell  v. 
Harmony  Fire  Co.,  8  Phila.  310 ;  Commonwealth  v.  Hi- 
bernia  Fire  Engine  Co.,  1  W.  N.  C.  187;  Thomas  v. 
Ellmaker,  1  Parsons  Eq.  Cas.  98;  Jones  v.  Benshaw, 
130  Pa.  327;  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624. 

Opinion  by  Mb.  Justigb  Mosghziskbb,  February  26, 
1912: 

The  Centennial  and  Memorial  Association  of  Valley 
Forge  having  been  formally  dissolved,  the  question  is 
raised  as  to  the  proper  distribution  of  its  assets;  and 
this  depends  upon  whether  or  not  the  association  was 
a  public  charity.  The  fund  consists  of  moneys  in  the 
treasury  of  the  corporation  paid  into  Court  after  its 
dissolution.  The  association  was  a  corporation  of  the 
first  class  created  by  a  decree  of  the  Court  of  Common 
Pleas  of  Montgomery  county,  July  5,  1878,  under  the 
Act  of  April  29^  1874,  P.  L.  73,  the  charter  purpose 
I)eing,  ''To  purchase,  improve  and  preserve  the  lands 
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and  improTements  thereon  occupied  by  General  Gteorge 
Washington  at  Valley  Forge,  and  maintain  them  as  a 
memorial  park  for  all  time  to  come."  Certificates  of 
stock  at  the  nominal  value  of  one  dollar  per  share  were 
issued  to  the  extent  of  about  7,600  shares,  and  5,000  of 
these  are  held  by  the  appellant  as  trustee  for  and  the 
representative  of  the  Patriotic  Order  Sons  of  America, 
a  patriotic  fraternal  beneficial  association.  In  1886 
there  was  a  mortgage  for  f3,000  upon  the  property,  and 
the  Patriotic  Order  through  appeals  to  its  members 
raised  enough  money  to  pay  oflf  this  incumbrance;  the 
mortgage  was  not  purchased  and  kept  alive,  but  paid 
off  and  satisfied  of  record.  At  that  time,  and  in  con- 
sideration of  the  money  contributed  for  that  purpose, 
the  certificates  were  issued  for  the  shares  represented 
by  the  appellant. 

By  the  act  of  April  13,  1887,  P.  L.  52,  the  State 
appropriated  to  the  Centennial  and  Memorial  Associa- 
tion f5,000  "for  the  improvement,  extension  and  pre- 
servation" of  the  lands  and  buildings  occupied  by 
Washington  as  his  headquarters  at  Valley  Forge,  and 
this  sum  was  exi>ended  in  the  purchase  of  additional 
grounds  and  improvements.  By  the  act  of  May  30, 
1893,  P.  L.  183,  the  Commonwealth  appointed  a  com- 
mission (the  appellee),  "For  the  purpose  of  perpetu- 
ating and  preserving  the  site  on  which  the  Continental 
Army  under  General  (Jeorge  Washington  was  en- 
camped in  winter  quarters  at  Valley  Forge,"  and  di- 
rected the  lands  and  entrenchments  to  be  secured  and 
laid  out,  preserved  and  maintained  forever  as  a  public 
place  or  park  by  the  name  of  "Valley  Forge;"  by  act 
of  April  7,  1905,  P.  L.  117,  the  Commonwealth  was 
given  authority  to  secure  the  "Headquarters"  by  the 
exercise  of  the  right  of  eminent  domain,  which  they  did 
in  that  year,  and  the  fund  in  question  arose  primarily 
from  the  award  made  to  the  Centennial  and  Memorial 
Association  in  this  condemnation  proceeding.  Sub- 
sequently, upon  its  petition  to  the  Court  of  Common 
Vol.  ocxxxv— 14 
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Pleas  of  Montgomery  county,  the  Association  was 
formally  dissolved  by  decree  dated  May  2,  1910.  There- 
after the  court  appointed  the  Commissioners  of  Valley 
Forge  trustees,  and  by  a  decree  dated  October  31,  1911, 
directed  the  fund  to  be  paid  over  to  such  trustees  to 
carry  out  the  objects  and  purposes  of  the  charitable 
use  for  which  the  property  of  the  lately  dissolved  as- 
sociation had  been  held,  in  accordance  with  the  trust 
declared  in  the  charter  of  that  corporation,  as  before 
stated.  It  is  from  this  decree  that  the  present  appeal 
is  taken.  The  appellant  is  the  only  subscriber  to  the 
fund  who  asks  that  the  money  be  paid  over  to  the  stock- 
holders for  their  individual  purposes.  He  is  a  trustee 
and  therefore  properly  feels  that  for  his  own  protec- 
tion, and  that  of  those  he  represents,  the  questions 
raised  ought  to  be  determined  by  this  court. 

The  act  of  April  9,  1856,  P.  L.  293,  under  which  the 
Centennial  and  Memorial  Association  was  dissolved, 
directs  that  "no  property  devoted  to  religious,  literary 
or  charitable  uses,  shall  be  diverted  from  the  objects 
for  which  they  were  given  or  granted.**  The  act  of 
April  26, 1855,  P.  L.  328,  provides  that,  "No  disposition 

of  property  hereafter  made  for  any charitable  use 

shall  fail  for  want  of  a  trustee;"  and  the  act  of  May  9, 
1889,  P.  L.  173,  provides  that  no  such  public  trust  or 

"charitable  use  shall  fail  for  want  of  a  trustee 

but  it  shall  be  the  duty  of  any  court  having  equity  juris- 
diction in  the  proper  county  to  supply  a  trustee."  The 
decree  of  the  court  below  was  in  pursuance  of  these 
statutes,  and  the  question  is,  was  the  Centennial  and 
Memorial  Association  of  Valley  Forge  a  public  charity 
whose  charter  created  a  trust  which  it  was  the  duty  of 
the  court  to  maintain  by  the  appointment  of  a  new  trus- 
tee to  hold  the  trust  fund  after  the  dissolution  of  that 
corporation. 

As  well  stated  in  tlie  opinion  of  tHe  learned  court 
below,  "The  attempt  to  formulate  a  definition  that  is  so 
specific  as  to  cover  every  public  charity,  is  sure  to  prove 


Digitized  by 


Google 


CENTENli  AND  M.  ASS'N  OP  VALLEY  FORGE.  211 
1912.]  Opinion  of  the  Oonrt 

a  failure.  Cliaritable  uses  take  such  Tailed  forms  that 
a  specific  enumeration  of  the  classes  or  objects  is  neces- 
sarily defective.  The  scope  of  a  charitable  use  is  well 
defined  in  Perry  on  Trusts,  cited  in  Ould  v-  Washing- 
ton Hospital,  95  U.  S.  303,  'A  charitable  use,  where 
neither  law  nor  public  policy  forbids,  may  be  applied 
to  almost  anything  that  tends  to  promote  the  well- 
doing and  well-being  of  social  man.'  In  Episcopal 
Academy  v.  Philadelphia,  150  Pa.  565,  this  court  said, 
Whatever  is  gratuitously  done  or  given,  in  relief  of  the 
public  burdens  or  advancement  of  the  public  good,  is  a 
public  charity.    In  every  such  case  as  the  public  is  the 

beneficiary,  the  charity  is  a  public  charity.' ''    In 

Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624,  we  said:  "A 
charity  in  legal  sense  may  be  more  fully  defined  as  a 
gift  to  be  applied  consistently  with  existing  laws  for 
the  benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under  the  influence 
of  education  or  religion,  by  relieving  their  bodies  from 
disease,  suffering  or  constraint,  by  assisting  them  to 
establish  themselves  in  life,  or  by  erecting  or  maintain- 
ing public  buildings  or  works,  or  otherwise  lessening  the 
burdens  of  government.'' 

We  feel  that  the  Centennial  and  Memorial  Association 
of  Valley  Forge  was  engaged  in  a  public  work,  and  that 
the  moneys  given  to  it  were  in  relief  of  a  burden  that 
might  properly  have  been  assumed  by  the  public.  Its 
charter  purpose  comprehended  a  public  charity,  and 
the  formal  public  notice  of  the  application  for  such 
charter  declared  the  purpose  of  the  association  to  be 
"to  purchase,  hold  and  improve  the  Washington  Head- 
quarters at  Valley  Forge  and  lands  adjacent  thereto 
and  appropriate  them  to  historical  and  humane  pur- 
poses.'' There  was  no  provision  in  the  charter  or  by- 
laws of  the  association  looking  to  pecuniary  returns  to 
its  members,  and  no  dividends  were  ever  paid  or  con- 
templated. In  fact  the  appellant  testified  that  it  was 
never   expected  that  any  moneys  would   be  divided 
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among  the  stockholders,  and  that  the  objec^'  was  to 
maintain  the  '^Headquarters''  as  a  memorial.  *  The  gen- 
eral public  were  invited  to  the  grounds  and  the  "Head- 
quarters"; admission  to  the  former  wa3  free,  but  a  fee 
of  ten  cents  was  charged  for  admission  to  the  latter, 
and  the  money  so  received  was  applied  to  the  expense  of 
a  care-taker.  While  the  certificates  issued  were  called 
"stock"  they  lacked  its  essential  features,  except  that 
the  holders  were  entitled  to  elect  directors,  and  they 
appear  really  to  have  been  intended  as  certificates  that 
the  holders  had  contributed  for  the  puri>06es  of  the 
charity;  they  were  engraved  with  some  artistic  skill  and 
contained  a  picture  of  the  "Headquarters",  avowedly 
so  that  they  might  be  framed  and  hung  up  as  a  testi- 
monial expressive  of  the  patriotic  impulses  of  the  con- 
tributors. In  Neiler  v.  Kelley,  69  Pa.  403,  Mr.  Justice 
Shabswood  thus  defines  stock :  "A  share  of  stock  is  an 
incorporeal  intangibly  thing.  It  is  a  right  to  a  certain 
proportion  of  the  capital  stock  of  a  corporation,  never 
realized  except  upon  the  dissolution  and  winding  up  of 
the  corporation,  with  a  right  to  receive  in  the  meantime 
such  profits  as  may  be  made  and  declared  in  the  shape 
of  dividends."  The  so-called  stock  in  this  case  had  none 
of  these  attributes ;  it  was  more  like  the  stock  in  Dono- 
hugh's  Appeal,  86  Pa.  306.  There  the  control  of  a  li- 
brary was  vested  in  stockholders  who  were  annual  con- 
tributors and  who  elected  a  board  of  directors.  The  stock 
was  issued  for  |40  per  share,  and  was  worth  |25  in  the 
market.  The  receipts  of  the  library  were  applied  to  its 
maintenance.  The  public  were  permitted  to  use  the 
books  gratuitously  within  the  library  buildings,  but  a 
small  payment  was  required  for  the  privilege  of  taking 
them  out, — ^the  stockholders  alone  being  permitted  to 
do  so  without  charge.  The  court  held  that  the  essen- 
tial feature  was  that  the  enterprise  was  "open  to  the 
indefinite  public"  and  that  this  marked  it  as  a  public 
charity.  In  the  present  case  the  affairs  of  the  Hemorial 
Association  were  managed  in  the  same  way  by  tiie 
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Stockholders  through  a  board  of  directors  elected  by 
them.  The  fonds  raised  by  contributions  and  admission 
fees  were  applied  exclusiyely  to  the  expenses  of  the  as- 
sociation.  In  the  Donohugh  case  the  library  made  a 
small  charge  to  any  of  the  general  public  who  took  out 
books,  and  here  the  association  made  a  like  charge  for 
admission  to  the  Headquarters.  While  each  of  thes^ 
corporations  issued  to  contributors  certificates  which 
they  called  stock,  yet  in  both  instances  the  object  was  to 
found  a  public  charity.  In  the  present  case  the  pur- 
chase of  a  controlling  number  of  shares  by  the  Order 
represented  by  the  appellant  could  in  no  way  affect  the 
charitable  character  of  the  Memorial  Association,  and 
the  weight  of  the  evidence  is  that  these  purchases  were 
made  from  patriotic  reasons,  without  any  expectation 
of  return, — ^the  contributors  knowing  that  they  were 
simply  aiding  a  worthy  public  cause.  The  maintenance 
of  this  historic  property  "for  all  time  to  come''  as  a 
public  memorial  of  one  of  the  most  important  events 
in  the  great  struggle  which  gave  birth  to  our  nation, 
can  well  be  termed  a  public  duty;  and  that  it  has  since 
been  so  regarded  by  the  Commonwealth  is  shown  by  the 
act  of  May  30,  1893,  supra,  and  its  supplements. 

The  facts  should  not  be  overlooked  that  the  |5,000 
appropriated  by  the  State  were  expended  by  the  Asso- 
ciation in  the  purchase  of  grounds  and  improvements, 
that  a  large  proportion  of  the  funds  to  be  distributed 
came  indirectly  from  this  source,  and  that  one  of  the 
avowed  purposes  of  this  appropriation  was  the  **pre- 
servation  of  the  lands  and  buildings  occupied  by  Gen- 
eral George  Washington  as  his  Headquarters  at  Valley 
Poi^.^'  We  have  declared,  ''A  public  charity  is  but  a 
trust  and  is  bound  to  apply  its  funds  in  furtherance  of 
the  charity  and  not  otherwise :''  Fire  Ins.  Patrol  v. 
Boyd,  supra.  '*0n  dissolution  the  property  of  a  chari- 
table association  does  not  revert  to  the  donors  nor  may 
it  be  divided  among  the  members  of  the  association,  but 
it  should  be  appropriated  to  the  purposes  most  nearly 
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akin  to  the  intent  of  the  donors  under  the  direction  of 
the  court:"  6  Cyc.  977.  By  the  Act  of  March  30, 1911, 
P.  L.  28,  the  Commissioners  of  Valley  Forge  Park  were 
expressly  authorized  and  empowered  to  accept  in  trust 
"Any  fund  heretofore  or  hereafter  created  for  the  bene- 
fit or  improTcment  of  Valley  Forge  Park  or  any  part 
thereof,  by  deed,  bequest,  devise,  grant,  decree  or  other- 
wise." We  entertain  no  doubt  of  the  right  of  the  court 
to  appoint  the  commissioners  of  Valley  Forge  Park  as 
trustees  to  hold  the  present  fund,  and  we  are  equally 
convinced  of  the  propriety  of  that  action.  But  at  the 
same  time  we  feel  that  the  appellant,  in  raising  the 
questions  which  we  have  determined,  merely  performed 
his  duty  as  trustee  for  others  who  unselfishly  and  pa- 
triotically contributed  to  maintain  an  historic  property 
for  all  the  people,  at  a  time  when  help  for  that  purpose 
was  sorely  needed,  and  that  he  should  not  be  fixed  with 
the  costs. 

The  assignments  of  error  are  overruled  and  the  de- 
cree of  the  court  below  is  affirmed,  the  costs  to  be  paid 
out  of  the  fund. 
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TJlrich,  Appellant  v.  McTague. 

Contract — Attorney  and  client — Incorporation  of  borough — 
Signers  of  petition — Affidavits  of  Defense, 

An  attomey-at-law  cannot  obtain  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  an  action  against  the  signers  of  a 
petition  to  incorporate  a  borough,  for  his  professional  services  in 
procuring  the  incoiporation,  where  he  does  not  aver  in  his  state- 
ment of  claim  that  the  person  who  brought  him  the  petition  was 
authorized  by  the  defendants  to  obtain  the  plaintiff's  services  or 
employ  him  as  an  attorney,  or  aver  that  the  defendants  in  any 
way  recognized  him  as  acting  for  them  as  an  attorney  in  the 
matter.  The  mere  fact  that  the  defendants  were  i>etitioner3  for 
the  incoiporation  is  not  sufficient  to  impose  upon  them  liability 
for  the  attorney's  fees  in  secturing  the  charter. 

Argued  Feb.  14, 1912.  Appeal,  No.  19,  Jan.  T.,  1912, 
by  plaintiff  from  order  of  C.  P.  Schuylkill  CJo.,  July  T., 
1911,  No.  270,  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  John  O. 
Ulrich  V.  John  McTague.  Before  Mestrbzat,  Pottbb, 
Elein  and  Moschziseeb,  JJ.    Affirmed. 

Assumpsit  for  attorney's  fee.    Before  Shat,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

William  Wilhelm,  for  appellant. 
John  F.  Whalen,  for  appellee. 

Pbb  Cubiam,  February  26,  1912: 

This  action  was  brought  by  plaintiff  against  a  large 
number  of  people  to  recover  for  services  as  an  attorney 
at  law  in  procuring  the  incorporation  of  the  borough 
of  Coal  Dale  in  Schuylkill  county.     The  court  dis- 
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charged  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  against  such  of  the  defendants  as  filed 
an  affidavit;  and  the  plaintiff  took  this  appeal.  The 
statement  avers  that  ^^the  said  petition  (for  the  incor- 
poration) was  brought  to  the  said  plaintiff  by  CJondy 
C.  Gallagher,  one  of  the  persons  who  signed  said  peti- 
tion and  made  oath  to  the  truth  of  the  allegations  con- 
tained therein,  and  requested  the  plaintiff,  on  behalf  of 
himself  and  all  other  persons  who  signed  or  caused  to 
be  signed  said  petition,  to  act  as  the  attorney  for  the 
said  petitioners  for  the  purpose  of  procuring  the  decree 
of  incorporation  as  prayed  for  in  said  petition.^^  It  is 
not  averred  or  alleged  in  the  statement  that  Gallagher 
was  authorized  by  the  defendants  to  obtain  the  plain- 
tiff's services  or  employ  him  as  an  attorney  in  procur- 
ing the  borough  charter,  nor  is  it  averred  that  the  de- 
fendants in  any  way  recognized  him  as  acting  for  them 
as  an  attorney  in  the  matter.  In  the  absence  of  such 
averments,  there  can  be  no  liability  which  would  sus- 
tain a  judgment  against  the  defendants.  The  mere  fact 
that  the  defendants  were  petitioners  for  the  incorpora- 
tion is  not  sufficient  to  impose  liability  for  attorney 
fees  for  professional  services  in  securing  the  charter. 
A  plaintiff  must  aver  in  his  statement  a  cause  of  action 
before  the  defendant  can  be  required  to  deny  his  lia- 
bility, and  judgment  cannot  be  entered  for  want  of  a 
sufficient  affidavit  of  defense  if  the  statement  discloses 
no  cause  of  action  against  the  defendant. 

The  order  discharging  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  is  affirmed. 
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Dufty,  Appellant  v.  York  Haven  Water  &  Power 

Company. 

Appeah — Practice,  C  P. — New  trial — Judgment  n.  o.  v. 

Where  the  Supreme  Court  reverses  the  court  below  in  granting 
a  judgment  non  obstante  veredicto,  but  instead  of  entering  judg- 
ment on  the  verdict,  awards  a  procedendo,  ''so  that  the  court  may 
consider  and  dispose  of  the  i>en<}ing  motion  for  a  new  trial,''  the 
court  below  may  grant  a  new  trial  without  assigning  any  reason 
therefor.  Such  action  is  not  an  abuse  of  discretion  which  will 
be  reviewed  by  the  Supreme  Court. 

Argued  Feb.  14,  1912.  Appeal,  No.  2,  May  T.,  1912, 
by  plaintiffs  from  order  of  C.  P.  Dauphin  Co.,  March 
T.,  1906,  No.  161,  granting  a  new  trial  in  case  of  James 
Duffy  et  al.  v.  York  Haven  Water  &  Power  Company. 
Before  Mbstbbzat,  Pottbr,  Elkin  and  Mosghziskbb, 
JJ.    Affirmed. 

Motion  for  new  trial. 

The  opinion  of  the  Supreme  Co^rt  states  the  case. 

Error  assigned  was  in  granting  a  new  trial. 

John  R.  Oeyer  and  Bernard  J.  Myers,  with  them 
John  E.  Fox  and  John  E.  Malone,  for  appellants. 

Reynolds  D.  Brown  and  Charles  L.  Bailey,  Jr.,  for 
appellee. 

Pbb  Gubiam,  February  26,  1912 : 

When  this  case  was  here  before,  Duffy  ▼.  York 
Haven  Water  and  Power  Company,  233  Pa.  107,  in  con- 
cluding the  opinion  we  said :  ^t  appears  from  the  re- 
cord that  the  motion  for  a  new  trial  made  by  the  de- 
fendant has  not  been  disposed  of.  We  will,  therefore, 
not  direct  judgment  to  be  entered  on  the  verdict,  but 
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reverae  the  court  in  granting  the  judgment  notwith- 
standing the  yerdicti  and  award  a  procedendo,  so  that 
the  court  may  consider  and  dispose  of  the  pending  mo- 
tion for  a  new  trial.''  This  was  in  accord  with  the  prior 
practice  established  in  Dalmas  y.  Kemble,  216  Pa.  410, 
and  Bond  y.  Bailroad  Ck>mpany,  218  Pa.  34.  The  record 
haying  been  remitted,  the  learned  court  heard  the  par- 
ties on  the  motion  for  a  new  trial  and  made  the  follow- 
ing order :  ^^We  haye  carefully  considered  all  the  testi- 
mony in  this  case  and  are  constrained  to  conclude  that 
it  does  not  warrant  the  yerdict  which  has  been  ren- 
dered. We  accordingly  sustain  the  pending  motion  and 
grant  a  new  trial.''  The  plaintiffs  haye  appealed  from 
this  order,  and  contend  that  the  action  of  the  court  in 
granting  a  new  trial  was  an  abuse  of  discretion.  We 
cannot  sustain  this  contention.  The  authority  exer- 
cised by  the  trial  court  was  clearly  within  what  was 
said  in  our  opinion.  We  held  that  the  facts  appearing 
on  the  trial  were  sufScient  to  send  the  case  to  a  jury, 
and  we  reyersed  the  court  below  for  entering  judgment 
for  the  defendant  notwithstanding  the  yerdict  for  the 
plaintiffs.  In  granting  the  new  trial  the  court  did  not 
attempt  to  reyiew  our  conclusion  but,  following  what 
we  expressly  said,  considered  and  disposed  of  the  pend- 
ing motion  for  a  new  trial.  The  reason  for  granting 
the  new  trial  does  not  appear,  nor  is  it  necessary  that 
it  should  appear.  It  may  be  that  the  learned  court 
thought  the  yerdict  was  excessiye  as  to  which  we  ex- 
pressed no  opinion. 
The  order  is  affirmed. 
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Mills  V.  Brandes,  Appellant. 

Negligence — Unguarded  elevator  shaft — Evidence — LiahUity  of 
Lessee, 

In  an  action  against  the  lessee  of  a  whole  building  by  an  em- 
ployee of  a  sub-tenant  to  recover  damages  for  personal  injuries 
caused  by  a  fall  down  an  unguarded  elevator  shaft,  the  plaintiff  is 
not  entitled  to  have  her  case  submitted  to  the  jury,  where  there 
18  no  evidence  whatever  to  show  that  the  defendant  or  any  of  his 
employees  left  the  shaft  open,  and  the  only  inference  to  be  drawn 
from  the  evidence  is  that  some  person  whose  identity  was  abso- 
lutely unknown,  but  who  was  probably  an  employee  of  the  plain- 
tiff's employer,  negligently  used  the  elevator  and  left  the  shaft 
open. 

Argued  Jan.  15,  1912.  Appeal,  No.  321,  Jan.  T., 
1911,  by  defendant  from  judgment  of  C.  P.  No.  5,  Phila. 
Co.,  June  T.,  1904,  No.  2505,  on  verdict  for  plaintiff  in 
case  of  Sallie  E.  Mills  y.  Moses  Brandes,  trading  as 
Brandes  &  Bro.  Before  Brown,  Mbstbbzat,  Pottbb, 
Elkin  and  Mosohziskbb,  JJ.    Beyersed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Mabtin,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff  for  |2,500.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  defendant's  motion 
for  judgment  n.  o.  y. 

Alew.  Simpson,  Jr.,  for  appellant. — ^There  was  no 
evidence  from  which  the  jury  could  fairly  have  found 
that  the  defendant  or  his  employees  left  the  trap  door 
open:  Huey  v.  Oahlenbeck,  121  Pa.  238;  Pawling  y. 
Hoskins,  132  Pa.  617;  Beese  v.  Clark,  146  Pa.  465; 
Stringert  v.  Boss  Township,  179  Pa.  614. 
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William  T.  Connw,  with  him  John  B.  K.  Scott,  for 
appellee. — ^The  negligence  was  the  failure  to  gaiu*d  a 
shaft  located  in  a  dark  hallway,  used  as  a  common 
entrance,  which  is  amply  established  by  eyidence,  and 
is  sufficient  to  warrant  the  recovery  in  this  case:  Gor- 
don V.  Cummings,  152  Mass.  513  (25  N.  E.  Eepr.  978) ; 
Pelton  V.  Schmidt,  104  Mich.  345  (62  N.  W.  Eepr. 
552) ;  McKee  v.  Bidwell,  74  Pa.  218;  Clopp  v.  Mear, 
134  Pa.  203;  Eeid  v.  Linck,  206  Pa.  109. 

Defendant  was  bound  to  keep  the  hallway,  where  the 
elevator  shaft  was  located,  in  a  safe  condition :  Lewin 
V.  Pauli,  19  Pa.  Super.  Ct.  447;  Thorp  v.  Boudwin,  228 
Pa.  165;  Knauss  v.  Brua,  107  Pa.  85;  Fow  v.  Roberts, 
108  Pa.  489;  Wunder  v.  McLean,  134  Pa.  334;  Beading 
V.  Reiner,  167  Pa.  41;  Brown  v.  White,  202  Pa.  297. 

Opinion  by  Mb.  Justice  Pottbb,  March  4,  1912: 
The  injuries  for  which  plaintiff  here  sought  to 
recover,  resulted  from  a  fall  through  an  unguarded 
opening  in  the  first  floor  of  the  building  in  which  she 
was  employed.  The  opening  was  intended  for  the 
passage  of  a  small  freight  elevator,  or  hoist,  worked  by 
hand,  which  was  located  in  the  hallway  near  the  front 
door,  and  extended  across  a  passage  leading  from  the 
door  to  a  stairway,  by  which  access  was  had  to  tJie 
upper  floors  of  the  building.  The  hall  was  short,  being 
only  about  five  and  a  half  feet  in  length.  Under  ordi- 
nary circumstances,  the  elevator  stood  at  the  first  floor, 
and  the  floor  of  the  elevator  then  formed  the  floor  of 
the  passageway,  so  that  persons  entering  the  hall  from 
the  street  passed  directly  over  the  floor  of  the  elevator. 
The  arrangement  was  such,  that  when  the  elevator  was 
raised  the  opening  in  the  floor  of  the  hallway  was  ex- 
pected to  be  covered  by  trap  doors,  working  automati- 
cally. The  defendant  in  this  case  was  the  lessee  of  tilie 
entire  building,  with  the  right  to  sub-let  He  retained 
for  his  own  occupancy  only  the  first  floor  and  basement, 
and  sub-let  the  upper  floors  of  the  building  to  the  firm 
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of  WiBe  &  Goodman,  by  whom  the  plaintifF  was  em- 
ployed. Two  front  doors  opened  into  the  building  from 
the  street,  one  leading  directly  into  defendant's  store- 
room, and  the  other  oi)ening  into  the  haUway  above  de- 
scribed, which  gave  access  to  the  stairway  leading  to 
the  upper  floors  occupied  by  Wise  &  Ooodman.  The 
elevator  seems  to  have  been  at  the  disposal  of  both  firms 
which  occupied  the  building,  but  was  chiefly  used  by 
Wise  &  Goodman  who  occupied  the  upper  floors.  The 
only  use  that  defendant  had  for  it  was  in  taking  goods 
to  and  from  the  basement. 

It  appears  from  the  evidence  that  on  the  morning  of 
the  accident  plaintiff  came  to  the  premises  early.  Some 
of  the  employees  of  Wise  &  Goodman  had  arrived  and 
gone  into  the  building,  but  defendant's  place  of  busi- 
ness was  not  yet  open,  and  no  one  connected  with  it 
had  as  yet  arrived.  It  was  not  shown  that  defendant 
or  anyone  in  his  employ  had  anything  to  do  with  the 
elevator  on  that  day.  When  the  plaintiff  arrived,  she 
opened  the  street  door,  and  stepped  into  the  hallway, 
which  was  dark,  and  another  step  precipitated  her  into 
the  basement  through  the  hatchway,  which  was  open 
and  unguarded.  The  elevator  had  been  raised,  but 
whether  far  enough  to  operate  the  trap  doors  did  not 
appear;  at  least,  they  did  not  come  down  so  as  to  guard 
the  opening.  Obviously  the  fault  was  that  of  the  per- 
son who  had  made  use  of  the  elevator,  and  in  so  doing 
had  left  the  hatchway  unguarded  without  giving  any 
notice  of  the  danger  to  persons  entering  the  hallway 
from  the  street.  Just  after  the  accident,  it  was  noted 
that  the  elevator  was  stationary  near  the  second  floor. 
The  natural  inference  would  be  that  one  of  the  occu- 
pants of  that  floor  had  brought  the  elevator  to  that 
point  Who  that  person  was,  the  evidence  did  not 
show.  But  there  was  nothing  to  indicate  that  the  de- 
fendant was  in  any  way  responsible  for  the  movement 
of  the  elevator  at  that  time,  or  for  the  consequent  ex- 
posure of  the  opening  in  the  floor. 
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We  have  then  the  fact  of  an  elevator^  used  at  times 
by  tenants  in  the  bnilding^  occupying  different  floors, 
and  an  injury  occurring  through  the  negligence  of  one 
of  the  tenants  to  one  who  was  lawfully  in  the  building. 
Under  such  circumstances,  the  evidence  must  fix  the 
negligence  upon  the  tenant  sued,  or  there  can  be  no 
recovery.  The  trial  judge  evidently  took  this  view, 
for,  he  charged  the  jury  that  unless  they  were  satisfied 
that  someone  in  the  employ  of  the  defendant  caused  the 
hatchway  to  be  open,  there  could  be  no  recovery  by  the 
plaintiff  in  this  case.  It  was  upon  that  ground  alone 
that  the  case  was  submitted  to  the  jury.  Counsel  for 
appellant  here  urge  that  there  is  nothing  in  the  evi- 
dence from  which  the  jury  could  have  found  that  the 
defendant  or  anyone  in  his  employ  was  responsible  for 
the  raising  of  the  elevator,  and  the  consequent  un- 
guarded condition  of  the  hatchway  at  the  time  of  the  ac- 
cident. Our  examination  of  all  of  the  testimony  compels 
us  to  accept  this  conclusion.  We  can  find  nothing  to 
indicate  that  the  defendant  was  in  any  way  responsible 
for  the  position  in  which  the  elevator  was  found  at  the 
time  of  the  accident,  or  for  the  existence  of  the  open 
hatchway.  Crude  as  was  the  arrangement  for  eleva- 
tor service  in  the  building,  yet  it  is  evident  that  the 
plan  was  not  in  itself  the  direct  cause  of  the  accident. 
The  proximate  cause  was  the  careless  use  made  of  tiie 
elevator,  and  the  dangerous  position  in  which  it  was 
left;  that  is,  the  taking  of  it  away  from  its  position  at 
the  first  floor,  in  a  normal  condition  of  safety,  and  the 
consequent  leaving  of  the  hatchway  open  and  un- 
guarded, without  giving  any  notice  to  persons  having 
occasion  to  use  the  hallway.  For  this  use,  or  rather 
misuse,  of  the  elevator,  there  is  nothing  in  the  evidence 
to  show  that  the  defendant  was  in  any  way  chargeable. 
Negligence  is  a  fact  to  be  proven  as  such.  This  is  not 
a  case  of  employer  and  employee,  but  even  if  it  were, 
there  could  be  no  recovery  without  showing  whose 
negligence  had  brought  about  the  accident,  which  re- 
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suited  from  uncoyering  the  opening  in  the  floor,  and 
leaving  it  exposed,  without  warning  to  the  users  of  the 
hallway.  Plaintiff  wholly  failed  to  make  out  her  case 
in  this  essential  respect. 

It  is  urged  upon  behalf  of  plaintiff  that  the  defend- 
ant as  lessee  of  the  entire  building  was  bound  to  take 
notice  of  the  dangerous  condition  of  the  hallway,  ow- 
ing to  the  location  of  the  elevator  and  its  operation 
there;  and  that  he  was  guilty  of  negligence  in  permit- 
ting such  conditions  to  continue.  Whatever  may  be 
said  as  to  this,  the  fault  in  that  resi>ect  was  not  the 
direct  and  proximate  cause  of  the  accident  That  re- 
sulted directly,  as  we  have  pointed  out,  from  the  reck- 
less and  negligent  manner  in  which  the  elevator  was 
used  by  the  person  who  last  moved  it  away  from  the 
first  floor.  Under  the  evidence  it  was  not  tiie  fault  of 
the  defendant. 

The  first  assignment  of  error  is  sustained.  The 
judgment  is  reversed,  and  is  here  entered  for  the  de- 
fendant 
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Lyle  V.  Armstrong,  Appellant. 

Sheriff's  sale — Setting  aside  sale — Inadequacy  of  price — Misde- 
scription. 

1.  On  an  appeal  from  an  order  refusing  to  set  aside  a  sherifPs 
sale,  the  appellate  court  will  not  consider  statements  respecting 
the  value  of  the  property  sold,  unless  there  is  clear  proof  of  an 
abuse  of  discretion  by  the  court  below  in  dealing  with  the  ques- 
tion of  inadequacy  of  price. 

2.  On  a  rule  to  set  aside  a  sherifiTs  sale,  it  appeared  that  the 
plaintiff  in  the  execution  who  was  also  the  mortgagee  bid  in  the 
property  for  $2,500.  The  defendant  alleged  that  it  was  worth  from 
$86,000  to  $100,000.  Plaintiff  admitted  that  the  properly  was 
worth  $50,000,  but  averred,  that  calculating  the  amount  of  the 
judgment  with  interest  and  costs,  delinquent  and  current  taxes, 
and  municipal  liens  filed  against  it,  the  total  cost  to  him  would 
be  at  least  $41,800.  There  was  nothing  to  show  that  any  offer 
had  been  made  to  purchase  the  property  for  an  amount  sufficient 
to  pay  the  mortgage.  Although  an  insufficient  description  was 
alleged,  there  was  no  allegation  that  any  one  was  misled  by  the 
description  in  the  advertisements.  Held,  that  the  court  below 
was  not  guilty  of  any  abuse  of  discretion  in  refusing  to  set  aside 
the  sale. 

Argued  Jan.  16, 1912.  Appeal,  No.  84,  Jan.  T.,  1911, 
by  defendants  from  order  of  C.  P.  No.  2,  Phila,  C5o., 
June  T.,  1910,  No.  4016,  refusing  to  set  aside  sheriff's 
sale  in  case  of  Franklin  L.  Lyle  v.  William  Lynn  Arm- 
strong, Real  Owner,  and  Amos  R.  Scott,  Mortgagor. 
Before  Bbown,  Mbstehzat,  Pottbe,  Elkin  and  Mosoh- 
ziSKBR,  JJ.  Affirmed. 

Bule  to  set  aside  sheriff's  sale. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  order  refusing  to  set  aside  sale. 

E.  Clinton  Rhoads,  with  him  Mamoell  H.  Kratz^ 


Digitized  by 


Google 


LTLE  V.  ABMSTBONG,  AppeUant  226 

1913.]  Arguments — Opinion  of  the  Oonrt 

Paxsan  Deeter  and  John  G.  Bell,  for  appellants. — The 
cases  uniformly  hold  that  inadequacy  of  price  coupled 
even  with  slight  circumstances  of  error  or  mis-descrip- 
tion are  sufficient  ground  to  set  aside  a  sheriff's  sale: 
Bitter  v.  Getz,  161  Pa.  648;  Stroup  v.  Raymond,  183 
Pa.  279;  Phillips  v.  Wilson,  164  Pa.  350;  Light  v.  Zel- 
ler,  195  Pa.  315;  Yost  v.  Coyle,  226  Pa.  458;  Twells  v. 
Conrad,  2  W.  N.  C.  30;  Whitaker  v.  Birkey,  11  Phila. 
199;  Com.  v.  Dasher,  11  Lane.  Bar.  107;  Wood  v.  Boi- 
leau,  16  W.  N.  C.  559;  Trust  Co.  v.  Herr,  14  W.  N.  C. 
390. 

Alew.  Simpson,  Jr.,  with  him  /.  Hazleton  Mirkil,  for 
appellee,  cited  Miller  v.  Kipple,  2  Pearson  118 ;  Dough- 
er^'s  Case,  16  Pa.  C.  C.  R.  214;  Pelton  v.  Pelton,  175 
Pa.  44;  Eberly  v.  Sensenig,  19  Lane.  Law  Rev.  333. 

Opinion  by  Me.  Justice  Pottbe,  March  4,  1912 : 
This  is  an  api)eal  from  the  refusal  by  the  court  below 
to  set  aside  a  sheriff's  sale  of  real  estate.  Inadequacy 
of  price,  and  insufficiency  of  description  in  the  adver- 
tisements were  alleged  as  reasons  for  setting  aside  the 
sale.  In  considering  an  api)eal  of  this  kind,  we  will 
not  consider  statements  respecting  the  value  of  the 
proi)erty  sold,  unless  there  is  clear  proof  of  an  abuse 
of  discretion  by  the  court  below,  in  dealing  with  the 
question  of  inadequacy  of  price:  McKee  v.  Kerr,  192 
Pa.  164;  Light  v.  Zeller,  195  Pa.  315.  Appellant  relies 
upon  the  case  of  Yost  v.  Coyle,  226  Pa.  458,  but  there 
the  circumstances  were  held  to  be  unusual ;  the  sheriff's 
advertisements  failed  to  show  that  the  width  of  the  rear 
of  the  lot  sold  was  more  than  double  the  width  of  the 
front,  and  the  area  was  incorrectly  stated  as  about 
4,000  square  feet,  while  the  actual  quantity  was  about 
6,000  square  feet.  It  also  appeared  that  the  descrip- 
tion in  the  advertisements  did  not  follow  that  in  the 
levy,  as  required  by  a  local  act  of  assembly  in  force  in 
AU^heny  county,  where  the  proceedings  took  place. 
Vol.  ocxxxv— 15 
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The  court  below  refused  to  set  aside  the  sale  for  these 
reasons,  coupled  with  inadequacy  of  price.  But  this 
court  was  persuaded  that  the  misdescription  of  the 
property  was  such  as  to  plainly  mislead  bidders,  and 
we  therefore  held  that  the  discretion  of  the  court  below 
was  not  properly  exercised.  The  general  rule  is  un- 
doubtedly set  forth  correctly  in  Westmoreland  Guar- 
antee Bldg.  &  Loan  Assn.  v.  Nesbit,  21  Pa.  Super.  Ct. 
150.  In  that  case  the  court  below  had  discharged  a  rule 
to  set  aside  a  sheriffs  sale,  taken  on  the  ground  that 
the  representative  of  the  plaintiff  in  the  execution  had 
forgotten  to  attend  the  sale  and  bid  on  the  property, 
which  had  consequently  sold  for  an  inadequate  price. 
The  order  was  afSirmed  by  the  Superior  Court,  Oblady, 
J.,  saying  (p.  153) :  "We  are  not  merely  to  substitute  our 
view  of  a  discretionary  act  for  that  of  the  court  below, 
but  under  the  clearly  defined  decisions,  are  to  examine 
the  record,  fortified  by  the  presumption  that  the  court 
below  has  properly  discharged  its  discretionary  duty." 
In  the  present  case  we  find  that  it  was  averred  in  the 
petition  that  the  property  was  sold  to  plaintiff  for  the 
sum  of  f  2,500,  with  an  allegation  that  it  was  worth 
from  185,000  to  |100,000.  But  the  plaintiff  was  the 
mortgagee,  and  while  admitting  that  the  property  was 
worth  the  sum  of  f  50,000,  the  answer  avers,  that  cal- 
culating the  amount  of  the  judgment,  with  interest  and 
costs,  delinquent  and  current  taxes  and  municipal  liens 
filed  against  it,  the  total  cost  to  him  would  be  at  least 
141,800.  There  was  no  allegation  in  the  petition  that 
any  offer  had  been  made  to  purchase  the  property  for 
an  amount  sufficient  to  pay  the  mortgage.  Nor  was 
there  any  allegation  that  any  one  was  misled  by  the 
description  in  the  advertisements.  The  criticism  of  the 
descriptions  evidently  did  not  impress  the  court  below, 
and  it  does  not  appeal  to  us.  Certainly  we  cannot  say 
that  there  was  any  abuse  of  discretion  by  the  court 
below  in  refusing  to  set  aside  the  sale  upon  that  ac- 
count.   In  the  depositions  which  were  taken  in  supiK>rt 
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of  the  rule  and  against  it>  there  was  considerable  con- 
flicting testimony,  as  to  the  value  of  the  property,  the 
character  of  the  buildings,  and  as  to  the  effect  of  the 
alleged  faulty  descriptions  in  the  advertisements. 
There  was  ample  evidence  to  warrant  the  court  below 
in  finding  for  the  plaintiff  uiK>n  the  questions  in  dis- 
pute. We  find  in  the  record  nothing  to  indicate  that 
the  court  below  in  any  way  abused  its  discretion  in 
discharging  the  rule  to  set  aside  the  sale.  As  was 
pointed  out  in  Bitter  v.  Getz,  161  Pa.  648  it  is  only  in 
extreme  cases  that  we  undertake  to  interfere  with  the 
result  of  the  exercise  of  discretion  by  the  court  below, 
in  confirming  or  setting  aside  sheriff's  sales;  and  this  is 
not  such  a  case. 
The  order  is  affirmed. 


Lyle  V.  Armstrong  (No.  2)'. 

Martgag&^Foreclosure — Service  of  process  on  real  owner. 

1.  The  only  effect  of  failure,  on  a  scire  facias  siir  mortgage,  to 
senre  process  upon  the  real  owner,  is  to  permit  him  to  make  any 
defense  against  the  purchaser  at  the  sheriff's  sale,  that  he  might 
have  made  against  the  scire  facias. 

BherifTs  sale — Setting  aside — Proceedings  for  possession^Prac- 
iice,  0.  P. 

8.  Questions  relating  to  the  validity  of  a  sheriff's  sale  upon  the 
ground  of  inadequacy  of  price  and  insufficiency  of  description 
should  be  raised  by  motion  to  set  the  sale  aside  and  are  not 
properly  to  be  interposed  as  a  defense  to  a  demand  by  the  pur- 
chaser for  possession.  The  acknowledgment  of  the  sheriff's  deed 
cures  all  irregularities  in  the  proceedings. 

8.  In  a  proceeding  by  a  mortgagee  to  gain  possession  of  the 
mortgaged  premises  which  he  had  bought  in  at  a  sheriff's  sale  in 
foreclosure  proceedings  instituted  by  himself,  a  claim  against  the 
mortgagee  for  money  damages  is  not  ayailable  as  a  defense  on  the 
ground  of  misrepresentations  by  the  latter. 
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Appeal — Proceedings  for  possession — Petition  and  answerr^ 
Amendment. 

4.  On  an  appeal  from  an  order  awarding  a  writ  of  possession  in 
proceedings  \mder  the  Act  of  April  20,  1905,  P.  L.  239,  an  assign- 
ment of  error  charging  that  the  court  below  erred  in  entering 
judgment  on  an  amended  petition  without  allowing  the  appellant 
to  file  an  additional  answer  will  not  be  sustained  where  it  appears 
that  the  amendment  merely  introduced  the  record  of  the  fore- 
closure proceedings  on  which  the  sale  was  based,  that  no  objec- 
tion was  apparently  made  to  its  allowance,  that  no  exception  was 
taken,  and  that  the  record  showed  no  offer  to  file  an  additional 
answer. 

Argued  Jan.  16,  1912.  Appeal,  No.  161,  Jan.  T., 
1911,  by  James  I.  Comly,  from  decree  of  C.  P.  No.  2, 
Phila.  Co.,  June  T.,  1910,  No.  4016,  awarding  writ  of 
possession  in  ease  of  Franklin  L.  Lyle  v.  William  Lynn 
Armstrong,  Real  Owner  and  Amos  R.  Scott,  Mortga- 
gor. Before  Beown,  Mbstbbzat,  Pottbe,  Elkin  and 
MoscHziSKBE,  JJ.    Affirmed. 

Petition  for  writ  of  possession. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned  were  as  follows: 

1.  The  learned  court  below  erred  in  entering  the  fol- 
lowing decree : 

"And  now.  May  25tli,  1911,  on  consideration  of  the 
petition  and  answer  in  the  above  case,  and  of  the  record 
thereof,  it  is  ordered  that  judgment  be  entered  in  favor 
of  the  petitioner,  Franklin  L.  Lyle,  and  against  the  re- 
siK>ndents,  Frederick  J.  McCabe  and  James  I.  Comly, 
and  that  a  writ  of  possession  forthwith  issue  in  favor 
of  said  petitioner  to  recover  possession  of  the  property 
described  in  said  petition.  Respondents  to  pay  the 
costs. 

^'(Signed)     M.  S.^' 

2.  The  learned  court  below  erred  in  entering  judg- 
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ment  on  the  petition  as  amended  without  opportunity 
on  the  part  of  the  respondent  to  answer  the  petition  as 
amended. 

3.  Under  the  judgment  of  the  learned  court  below 
the  appellant  is  deprived  of  property  without  due  pro- 
cess of  law,  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States^ 
Clause  I. 

E.  Clinton  Rhoads,  with  him  Maxwell  H.  Kratz,  Pax- 
son  Deeter  and  John  G.  Bell,  for  appellant. — There  was 
a  total  failure  of  service  so  far  as  respondent  is  con- 
cerned: Nevil  V,  Heinke^  22  Pa.  Super.  Ct.  614;  Gels- 
ton  y.  Donnon^  44  Fa.  Super.  Ct.  280. 

The  sale  is  void  as  to  appellant,  being  a  fraud  on 
Ms  rights,  and  not  in  compliance  with  acts  of  As- 
sembly: Louser  v.  Light,  202  Fa.  582. 

The  learned  court  below  erred  in  entering  judgment 
on  the  petition  as  amended,  without  opportunity  to 
answer. 

Alex.  Simpson,  Jr.,  with  him  /.  Hazleton  Mirkil,  for 
appellee. 

Opinion  by  Mb.  Justice  Pottbb,  March  4,  1912: 
The  proceedings  in  this  case  were  under  the  act  of 
April  20,  1905,  F.  L.  239,  which  provides  a  method  by 
which  a  purchaser  of  real  estate  at  a  judicial  sale  may 
obtain  possession.  The  petition  in  the  present  case 
follows  the  requirements  of  the  statute.  It  describes 
the  property,  avers  petitioner's  title,  and  by  an  amend- 
ment allowed  by  the  court,  the  entire  record  under 
which  the  title  was  acquired,  was  made  part  of  the  pe- 
tition. It  avers  that  this  appellant,  James  I.  Comly, 
was  in  possession  of  the  premises,  and  that  due  notice 
was  given  to  him,  and  that  he  refused  to  yield  posses- 
sion. In  his  answer  the  resi)ondent  denied  that  the  pe- 
titioner was  the  owner  of  the  premises,  on  the  ground 
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that  the  sheriff's  sale  was  ineffective  to  give  him  title 
as  against  respondent,  because  appellant  was  the  real 
owner  by  an  unrecorded  deed  at  the  time  the  scire 
faciks  was  issued;  that  this  fact  was  known  to  the 
petitioner,  and  that  respondent  was  not  made  a  party 
to  the  suit  or  served  with  process.  It  is  admitted  that 
service  was  made  on  the  real  owner  as  shown  by  the 
recorded  title. 

The  only  effect  of  failure  to  serve  process  upon  the 
real  owner  is  to  permit  him  to  make  any  defence 
against  the  purchaser  at  the  sheriff's  sale,  that  he 
might  have  made  against  the  scire  facias:  Gtelston  v. 
Donnon,  44  Pa.  Super.  Ct.  280. 

The  respondent  also  averred  that  the  sheriff's  sale 
was  void  because  of  inadequacy  of  price,  coupled  with 
insufficient  advertisements.  That  question  has  been 
determined  adversely  to  his  contention  in  Lyle  v. 
Armstrong,  235  Fa.  224,  in  which  an  opinion  has  just 
been  filed.  It  should  be  noted  however  that  questions 
relating  to  the  validity  of  a  sheriff's  sale,  upon  the 
ground  of  inadequacy  of  price  and  insufficiency  of  de- 
scription, are  to  be  raised  by  a  motion  to  set  the  sale 
aside,  and  are  not  properly  to  be  interposed  as  a  de- 
fense to  a  demand  by  the  purchaser  for  possession: 
Shearer  v.  Peffer,  155  Pa.  501.  The  acknowledgment 
of  the  sheriff's  deed  cures  all  irregularities  in  the  pro- 
ceedings: Mencke  v.  Rosenberg,  202  Pa.  131;  Jackson 
V.  Gunton,  26  Pa.  Super.  Ot.  203.  As  a  defence  to  the 
mortgage,  appellant  contended  that  plaintiff  had  vio- 
lated an  agreement  to  release  certain  portions  of  the 
mortgaged  premises.  But  the  answer  admits  that  the 
written  agreement  was  to  release  "such  portions  of  the 
ground  and  for  such  consideration  as  will  be  satisfac- 
tory to  the  mortgagee."  If  there  was  any  prior  verbal 
agreement,  as  was  claimed,  it  would  be  merged  in  the 
written  contract.  This  proceeding  is  simply  for  the 
possession  of  the  land  and  any  claim  for  money  dam- 
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ages  on  the  gronnd  of  misrepresentations  by  the  mort- 
gagee, would  not  be  available  as  a  defence  here. 

In  the  second  assignment  of  error^  appellant  charges 
that  the  court  below  erred  in  entering  judgment  on  the 
amended  petition  without  allowing  him  to  file  an  addi- 
tional answer.  The  amendment  merely  introduced  the 
record  of  the  foreclosure  proceedings^  and  no  objection 
was  apparently  made  to  its  allowance,  nor  was  any  ex- 
ception taken.  The  record  shows  no  offer  to  file  an 
additional  answer.  In  the  third  assignment  of  error, 
appellant  suggests  that  under  the  judgment  of  the 
court  below,  he  was  deprived  of  property  without  due 
process  of  law,  and  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 
This  idea  seems  to  have  been  abandoned  upon  the  argu- 
ment, as  no  grounds  for  the  assignment  are  indicated. 
We  find  nothing  in  the  record  to  justify  the  suggestion. 
This  case  was  heard  upon  petition  and  answer,  under 
the  8th  section  of  the  act  of  1905,  and  the  court  en- 
tered judgment  in  behalf  of  the  petitioner,  and  awarded 
a  writ  of  iK)8session.  In  its  action  in  this  respect,  we 
see  no  error. 

The  assignments  of  error  are  dismissed,  and  the  judg- 
ment is  affirmed. 
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Joynes  to  use,  Appellant  v.  Pennsylvania  Ball- 
road  Company, 

Carriers — Carriers  of  goods — Inadequdcy  of  facilities — Burden 
of  proof — Bailroadr— Judgment  non  obstante  veredicto— New 
Trial. 

1.  Where  an  attempt  is  made  by  a  carrier  of  goods  to  show 
adequacy  of  facilities  under  ordinary  conditions  and  excuse  failure 
to  meet  the  demands  made  upon  it  in  a  particular  instance  because 
of  extraordinary  demands,  a  question  of  fact  is  raised  which  the 
jury  alone  can  determine,  since  the  law  has  no  fixed  standard  for 
the  measure  of  duty  in  such  ca3e. 

2.  A  raiboad  company  is  bound  to  do  all  that  is  reasonable  and 
use  all  reasonable  means  by  increasing  the  number  of  its  tracks 
and  warehouses  to  accommodate  its  increased  business,  and 
whether  it  has  done  this  in  a  given  case  is  a  question  for  the  jury. 

8.  Where  a  railroad  company  permitted  produce  dealers  to 
unload  their  cars  in  a  particular  yard  known  as  the  produce  yard, 
and  allowed  them  two  free  days  for  that  purpose,  and  time  there- 
after on  demurrage,  a  dealer  whose  potatoes  were  delayed  in  an 
outer  yard  \mtil  they  rotted,  because  of  a  congestion  in  the  pro- 
duce yard,  is  entitled  to  have  a  jury  determine  in  a  suit  to  recover 
damages  for  the  detention  whether  the  railroad  company  had, 
\mder  all  the  circumstances,  done  all  that  it  could  to  provide  suffi- 
cient facilities  in  the  produce  yard;  and  he  cannot  be  deprived  of 
such  a  right  by  an  instruction  that  if  he  and  the  other  dealers 
helped  to  block  the  yard  with  their  cars  after  the  expiration  of 
the  free  days,  there  could  be  no  recovery. 

4.  In  such  a  case  where  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  and  the  court  entered  judgment  for  defendant  non 
obstante  veredicto  because  the  plaintiff  and  other  dealers  them- 
selves caused  the  congestion  in  the  yard,  the  Supreme  Court  re* 
versed  the  judgment  and  awarded  a  venire  facias  de  novo  so  as 
to  secure  a  trial  of  the  case  on  the  issues  which  were  properly 
involved. 

5.  When  an  emergency  arises  and  more  business  is  suddenly  and 
unexpectedly  cast  upon  a  carrier  than  he  is  able  to  accommodate, 
unless  the  carrier  decline  to  receive  the  excess  offered,  some  ship- 
pers must  necessarily  be  delayed;  yet  if  the  carrier  does  leoehe 
the  goods  without  notice  to  the  shipper  of  the  circumstances  likelj 
to  occasion  delay  or  fail  to  obtain  his  assent,  express  or  implied,  to 
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the  delay,  he  will  be  bound  to  transport  the  goods  within  a  reason- 
able time,  notwithstanding  such  emergency. 

Argued  Oct.  27, 1911.  Appeal,  No.  178,  Oct.  T.,  1911, 
by  plaintiff  from  judgment  of  C.  P.  No.  1,  Allegheny 
C!o.,  March  T.,  1907,  No.  396,  for  defendant  non  ob- 
stante veredicto  in  case  of  H.  W.  Joynes  to  use  of  A.  T. 
James  v.  Pennsylvania  Railroad  Company.  Before 
Fell,  C.  J.,  Bbown,  Mbstbbzat,  Rottbb,  Elkin,  Stew- 
ABT  and  MosGHZiSKEB,  JJ.    Reversed. 

Trespass  to  recover  damages  for  failure  to  deliver 
potatoes.    Before  Magfablane,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  for  plaintiff  for  |23,654.03.  Subsequently 
the  court  entered  judgment  for  defendant  non  obstante 
veredicto.    Plaintiff  appealed. 

Error  assigned  was  in  entering  judgment  for  de- 
fendant non  obstante  veredicto. 

Stephen  Stone,  with  him  William  A.  Stone,  for  ajh 
pellant. — The  defendant  was  obliged  to  use  reasonable 
diligence:  Alexander  v.  R.  R.  Co.,  7  Pa.  Superior  Ct. 
183;  Hoffman  v.  R.  R.  Co.,  39  Pa.  Superior  Ct.  47; 
Elass  Commission  Co.  v.  R.  R.  Co.,  80  Missouri  App. 
164;  Gk)odwin  v.  R.  R.  Co.,  58  Barb.  195;  Rhymer  v. 
R.  R.  Co.,  27  Super.  Ct.  345;  Davenport  v.  R.  R.  Co., 
10  Pa.  Superior  Ct.  47;  Ruppel  v.  Ry.  Co.,  167  Pa.  166. 
Where  an  unusual  pressure  of  business  arises  the 
carrier  will  not  be  excused:  Faulkner  et  al.  v.  South 
Pacific  Railroad  Company,  51  Missouri,  311;  Interna- 
tional &  G.  N.  R.  R.  Co.  V.  Anderson,  21  S.  W.  Repr. 
j  691;  Illinois  Central  R.  R.  Co.  v.  Cobb,  64  111.  128. 

\  If  the  appellant  had  a  right  to  keep  his  goods  in  the 

1  car, — ^if  he  had  a  right  to  maintain  an  action  for  any 
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goods  damaged  in  the  car  while  held  by  him  after  the 
free  time,  then  that  right  is  sufficient  to  justify  him  in 
keeping  his  goods  there,  and  such  keeping  would  not 
excuse  the  appellee  in  this  case  for  its  failure  to  do  its 
bounden  duty:  Anderson  v.  R.  R.  Co.,  31  Pa.  Super. 
Ct.  302. 

There  is  not  one  scintilla  of  eyidence  to  justify  the 
Court  in  holding  that  the  congestion  was  due  to  the 
delays  suffered  by  the  appellant  in  making  sales. 

Thomas  Patterson^  of  Patterson^  Sterrett  &  Acheson, 
with  him  James  R.  Miller,  for  appellee. — The  case  is 
directly  in  line  with  Laughlin  Bros.  Co.  v.  Railway 
Co.,  225  Pa.  540. 

Opinion  by  Me.  Justice  Stewart,  March  11,  1912 : 
The  appeal  is  from  a  judgment  entered  non  obstante. 
This  character  of  judgment  necessarily  implies  that  the 
case  as  presented  on  the  trial  would  have  warranted 
binding  instructions.  We  are  to  inquire  whether  this 
was  so  here.  The  eyidence  on  behalf  of  plaintiff  gave 
support  to  the  following  facts:  The  plaintiff  is  a  pro- 
duce dealer  residing  and  doing  business  in  the  city  of 
Pittsburgh.  Being  without  warehouse  or  storage  fa- 
cilities of  his  own,  he  was  accustomed  to  have  all  his 
consignments  delivered  to  him  by  the  defendant  com- 
pany at  a  certain  yard  at  Twenty-first  street  in  Pitts- 
burgh, known  as  the  produce  yard,  where  all  shipi)ers 
of  produce,  conducting  like  business  with  the  plaintiff, 
were  offered  facilities  for  selling  to  their  customers 
their  produce  directly  from  the  car,  and  for  this  pur- 
pose were  allowed  to  detain,  without  charge,  the  cars 
carrying  their  shipments  for  forty-eight  hours  after 
their  arrival.  The  defendant  company  maintained 
other  delivery  yards  in  Pittsburgh,  but  at  none  of  them 
were  such  facilities  afforded  as  met  the  requirements  of 
consignees  who  expected  to  sell  their  produce  directly 
from  the  car.    In  the  early  part  of  July,  1906,  the  plain^ 
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tiff  had  consigned  to  his  order  at  Pittsburgh  a  very 
large  quantity  of  potatoes.  While  the  bills  of  lading 
for  this  produce  indicated  Pittsburgh  as  the  place  of 
delivery,  it  is  too  clear  for  dispute  that  the  contract  of 
consignment  contemplated  a  delivery  at  this  produce 
yard.  That  both  parties  to  the  controversy  so  under- 
stood itj  is  abundantly  established  by  the  evidence. 
The  cars  carrying  plaintiff's  produce  arrived  without 
delay  at  the  outer  yard  of  the  defendant  company  at 
Fifty-fourth  street  This  was  not  a  yard  for  delivery, 
but  for  distribution  and  storage  of  cars.  Plaintiff  was 
permitted  there  to  examine  his  iK>tatoes,  and  he  found 
them  all  sound  and  in  good  condition.  The  usual  time 
required  for  the  transfer  of  cars  from  Fifty-fourth 
street  yard  to  the  produce  yard  is  about  six  hours.  In- 
stead of  promptly  transferring  the  cars  loaded  with 
plaintiff's  iK>tatoes  to  the  produce  yard  for  delivery 
there,  the  cars  were  detained  at  the  outer  yard,  none  of 
them  for  less  than  two  days  and  some  for  as  much  as 
seventeen.  When  delivered  at  the  produce  yard  it  was 
found  that  the  potatoes  in  128  of  these  cars  had  heated 
and  were  absolutely  without  value  in  consequence. 
The  action  was  for  recovery  of  damages  for  the  injury 
by  the  delay  in  delivery.  The  case,  as  thus  established 
by  plaintiff's  evidence,  called  for  a  reply;  for,  except  as 
the  defendant  company  overcame  it,  it  entitled  the 
plaintiff  to  a  verdict.  It  showed  a  delivery  of  the  po- 
tatoes in  good  condition,  that  they  had  been  utterly 
ruined  while  in  custody  of  the  carrier,  and  that  the  loss 
had  resulted  from  the  carrier's  delay  in  transferring 
them  to  the  appointed  place  of  delivery.  Upon  this 
showing  the  burden  fell  upon  the  defendant  to  excuse 
itself  for  the  delay  which  caused  the  loss.  No  defense 
by  way  of  excuse  was  attempted,  except  to  show  a  con- 
gested condition  in  the  produce  yard  which  prevented 
an  earlier  delivery  there  of  plaintiff's  cars.  The  case 
turns  upon  the  sufficiency  of  this  defense  as  matter  of 
law.     A  fuller  understanding  of  the  actual  situation 
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with  respect  to  the  produce  yard  is  here  necessary. 
The  capacity  of  the  yard  is  limited  to  the  accommoda- 
tion of  385  cars  at  any  one  time.  As  before  stated,  ship- 
pers of  produce  are  allowed  in  this  yard  to  hold  with- 
out charge  the  cars  containing  their  produce  for  two 
days  after  their  arrival;  under  the  printed  rules  and 
regulations  of  the  company  they  are  entitled  to  hold 
them  longer  but  subject  to  a  demurrage  charge  after 
the  free  period.  When  plaintiff's  cars  arrived  at  Fifty- 
fourth  street  yard  it  so  happened  that  the  produce 
yard  was  full,  many  of  the  cars  there  were  beyond  free 
time  and  were  subject  to  demurrage;  but  none  were  in 
the  yard  that  were  not  rightfully  there.  And  so  it  is 
evident  that  when  plaintiff's  cars  reached  Fifty-fourth 
street  yard  a  situation  confronted  the  defendant  com- 
pany in  which  it  was  helpless  to  meet  the  demand  of 
plaintiff  and  make  prompt  delivery  of  his  produce,  as  it 
had  undertaken  to  do.  For  this  situation,  who  was  re- 
siK>nsible?  If  the  defendant  company,  its  resi)onsibility 
must  have  resulted  from  a  failure  on  its  part  with  re- 
spect to  some  duty  that  attached  in  connection  there- 
with. That  a  duty  rested  on  it  to  provide  accommoda- 
tions in  the  produce  yard  for  all  cars  it  engaged  to 
deliver  there,  calls  for  no  discussion.  That  those  they 
maintained  in  this  instance  were  inadequate  for  the  ac- 
commodation of  the  plaintiff's  cars,  is  a  fact  in  the 
case,  and  the  one  fact  to  which  the  loss  must  be  re- 
ferred. This  may  or  may  not  involve  failure  of  duty, 
depending  entirely  ui)on  the  facts  in  the  case.  Presum- 
ably it  did  involve  such  failure,  and  the  burden  was  on 
the  defendant  company  to  justify  it.  Under  such  con- 
ditions the  carrier  may  justify  by  showing  that  the  ac- 
commodations it  had  provided  at  the  produce  yard 
were  adequate  for  the  amount  of  business  it  was  there 
ordinarily  required  to  handle,  and  that  the  demands 
made  ui)on  it  in  the  particular  Instance  when  th^ 
proved  inadequate,  were  unusual  and  extraordinary. 
But  the  law  does  not  presume  that  such  was  the  case. 
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The  burden  of  showing  it  is  uiK>n  the  carrier^  and  when 
attempt  is  made  to  show  adequacy  of  facilities  under 
ordinary  conditions,  and  excuse  failure  because  of  ex- 
traordinary demands,  a  question  of  fact  is  raised  which 
the  jury  alone  can  determine,  since  the  law  has  no  fixed 
standard  for  the  metoure  of  duty  in  such  case.  "Where 
delay  occurs  in  the  transportation  of  goods  in  conse- 
quence of  a  lack  of  cars  or  other  facilities,  the  company 
is  liable  for  the  delay  unless  it  can  show  good  cause 
therefor — ^A  railroad  company  is  bound  to  do  all  that 
is  reasonable,  and  to  use  all  reasonable  means  by  in- 
creasing the  number  of  its  tracks  and  warehouses  to 
accommodate  its  increased  business,  and  whether  it 
has  done  this  in  a  given  case  is  a  question  for  the  jury :" 
Illinois  Central  R.  R.  Co.  v.  Cobb,  64  111.  128.  This 
indicates  the  first  question  of  fact  that  necessarily 
arose  in  the  present  case.  Had  the  defendant  estab- 
lished to  the  satisfaction  of  the  jury  its  first  proposi- 
tion, to  wit,  that  the  facilities  it  provided  were  ade- 
quate under  ordinary  conditions,  still  another  ques- 
tion of  fact  would  have  arisen.  Admitting  the  extra- 
ordinary demand  made  upon  it  in  this  instance,  did  the 
defendant  do  what  could  reasonably  have  been  expected 
of  it  in  warning  the  plaintiff  of  the  situation  that 
would  delay  the  delivery  of  his  goods?  "It  is  the  duty 
of  a  common  carrier  to  provide  sufficient  facilities  and 
means  of  transi)ortation  for  all  freight  which  it  should 
reasonably  expect  will  be  offered,  but  it  is  not  bound  to 
provide  in  advance  for  extraordinary  occasions,  nor 
for  an  unnsual  influx  of  business  which  is  not  rea- 
sonably to  be  expected.  When  an  emergency  arises  and 
more  business  is  suddenly  and  unexpectedly  cast  ui)on 
a  carrier  than  he  is  able  to  accommodate,  unless  the 
carrier  decline  to  receive  the  excess  offered,  some  ship- 
pers must  necessarily  be  delayed;  yet  if  the  carrier  do 
receive  the  goods  without  notice  to  the  shippers  of  the 
circumstances  likely  to  occasion  delay,  or  fail  to  ob- 
tain his  assent,  express  or  implied,  to  the  delay,  he  will 
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be  bound  to  transport  the  goods  within  a  reasonable 
time,  notwithstanding  such  emergency:"  Dawson  v. 
Chicago  &  Alton  B.  B.  Co.,  79  Mo.  29G.  Quite  as  ex 
plicit  to  this  point  is  Bussey  v.  Memphis  etc.  B.  B.  Co., 
4  McCrary  (U.  S.)  405.  Just  what  the  measure  of 
defendant's  duty  in  this  connection  was  in  the  present 
case,  depended  upon  the  situation  and  circumstances 
of  the  parties.  It  may  be  that  circumstances  here  re- 
lieved defendant  of  the  duty  of  notifying  shippers,  or 
this  particular  shipper,  of  the  congestion  at  the  pro- 
duce yard.  But  here  again,  such  circumstances  were 
not  to  be  presumed  but  shown,  and  if  a  question  of 
fact  arose  in  connection  therewith,  a  reference  to  the 
jury  would  have  been  unavoidable.  Instead  of  submit- 
ting to  the  jury  these  questions  of  fact  which  were  di- 
rectly in  the  case,  the  court  submitted  another,  which, 
as  we  shall  endeavor  to  point  out,  had  no  place  in  the 
controversy.  In  his  charge  the  learned  trial  judge 
used  this  language :  "The  defendant  company  says  here 
that  Mr.  Joynes  helped  to  block  the  yard,  helped  in 
this  congestion ;  that  he  was  negligetit  and  did  not  take 
his  stuff  out,  and  that  the  other  produce  men  did  the 
same  thing.  I  submit  that  to  you  in  two  ways,  and  the 
first  is,  if  it  was  the  fault  of  the  men  who  were  in  the 
yard  there,  the  produce  men,  and  not  the  fault  of  the 
railroad  company,  there  can  be  no  recovery  of  course. 
Second:  If  Mr.  Joynes  so  contributed  to  this  conges- 
tion we  say,  if  they  were  all  in  it,  the  other  produce 
men,  and  he  so  helped  in  this  holding  his  goods  beyond 
the  time  he  should  have,  then  he  cannot  recover."  Now 
it  was  not  pretended  that  the  cars  of  the  plaintiff  or 
those  of  the  other  shippers  had  been  detained  in  the 
produce  yard  with  a  view  to  produce  a  congestion,  and 
make  it  impossible  for  the  defendant  company  to  in- 
troduce other  cars  into  the  yard ;  nor  was  it  pretended 
that  any  of  the  cars  had  been  detained  for  a  length  of 
time  exceeding  the  limit  allowed  by  the  company's 
rules  and  regulations  where  cars  are  subject  to  demur- 
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rage  charges.     The  cars  that  were  then  in  the  yard 
were  there  by  a  right  which  the  defendant  company 
itself  recognized;  otherwise,  in  the  exercise  of  a  clear 
duty  resting  upon  it,  it  would  have  removed  them  else- 
where.   Of  course,  the  shippers  who  were  holding  their 
cars  in  the  produce  yard  beyond  free  time  could  have 
relieved  the  situation  by  releasing  their  cars  and  mak- 
ing place  in  the  yard  for  others.    But  what  duty  rested 
upon  them  to  do  this  in  relief  of  the  company?    They 
could  not -be,  and  were  not,  in  fault  in  not  doing  so,  as 
long  as  they  kept  strictly  within  their  legal  rights. 
The  charge  of  the  court  proceeded  on  the  theory  that 
the  question  was  one  of  negligence  on  part  of  shippers, 
including  the  plaintiff,  in  the  matter  of  the  unloading 
and  release  of  their  cars;  a  wholly  mistaken  theory  if 
in  fact  the  shippers  had  the  right  under  their  contract 
with  the  company  to  detain  their  cars,  and  that  they 
had  such  right  there  can  be  no  doubt    The  rules  and 
regulations  of  the  company  were  the  basis  of  contract 
between  the  parties;  they  measured  their  reciprocal 
rights  and  obligations.     Negligence  to  be  actionable 
must  at  least  be  in  breach  of  a  legal  duty,  and  it  is  im- 
possible to  derive  any  other  or  greater  duty  resting 
upon  the  shippers  in  tiiis  case  than  the  duty  to  pay  the 
demurrage  charges  under  the  contract.    It  is  nothing 
to  the  point  to  say  that  under  such  construction  of  the 
contract  between  the  company  and  shippers,  that  it 
would  be  in  the  power  of  the  latter  to  create  congestion 
in  the  produce  yards  at  any  time.    A  sufficient  answer 
to  this  is  that  such  result  would  in  itself  demonstrate 
that  either  the  rules  and  regulations  which  allowed 
the  congestion  to  occur,  were  insufficient,  or  that  the 
yard  facilities  which  had  been  provided  for  the  ship- 
pers were  inadequate.     In  either  case  the  responsi- 
bility would  rest  wholly  with  the  company,  for  it  had 
determined  the  extent  of  the  facilities  and  the  rules 
governing  their  use.    The  case  of  Laughlin  Bros.  Ck).  v. 
Railway  Co.,  225  Pa  540,  relied  upon  as  supporting 
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the  view  taken  by  the  learned  trial  judge^  contains  noth- 
ing contrary  to  anything  we  have  here  expressed.  In 
that  case  it  was  the  custom  of  the  defendant  company, 
known  to  all  its  shippers,  to  deliver  not  more  than 
three  cars  at  a  time  to  any  one  person  or  firm,  and  to 
deliver  additional  cars  only  as  those  first  delivered 
were  emptied  and  released.  It  was  there  held  that  the 
shipper,  having  received  storage  in  the  produce  yard  for 
all  the  cars  he  was  entitled  to  under  the  established 
rules  and  custom,  of  which  he  had  full  notice  when  he 
made  his  shipments,  had  no  cause  of  action  against  the 
company  for  loss  resulting  from  his  cars  being  detained 
in  an  outer  yard  to  await  room  in  the  produce  yard. 

We  repeat,  the  question  submitted  to  the  jury  to 
pass  on  was  outside  the  case.  On  this  mistaken  issue 
the  jury  found  for  the  plaintiff  the  sum  of  f 23,654.03, 
but  on  a  review  of  the  whole  case  the  learned  trial 
judge,  adhering  to  his  view  of  the  law,  because  it  was 
conceded  by  plaintiff  that  the  congestion  in  the  pro- 
duce yard  was  owing  to  the  fact  that  many  cars  were 
being  held  by  shippers  in  the  produce  yard  under  de- 
murrage, directed  judgment  non  obstante.  This,  as 
we  have  indicated,  was  error,  and  the  judgment  must 
be  reversed  for  this  reason.  Since,  however,  the  case 
was  not  tried  on  the  issues  which  were  properly  in- 
volved, we  shall  enter  such  judgment  as  will  afford  the 
parties  another  opportunity  to  have  the  case  tried  ac- 
cording  to  the  law  and  evidence. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Pennsylvania  Company  for  Insurance  on  Lives  and 
Granting  Annuities  v.  Singheiser,  Appellant 

Oround  rents — Husband  and  wife — Merger — Extinguishment — 
Act  of  ilprii  27, 1865,  P.  L.  S68  and  June  U,  1897,  P.  L.  IJfi. 

In  1858,  a  wife  became  owner  of  real  estate  subject  to  a  ground 
rent.  After  she  acquired  the  real  estate  and  before  any  rent 
became  due,  her  husband  in  the  same  year  purchased  the 
ground  rent.  In  1871  the  wife  died  leaving  the  real  estate  sub- 
ject to  the  ground  rent  to  her  husband  for  life  with  remainder  over 
to  her  descendants.  The  husband  died  in  1900.  No  ground  rent 
was  paid  during  the  wife's  ownership  of  the  land  or  the  husband's 
life  tenancy.  During  the  husband's  life  tenancy  he  endorsed  on 
the  envelope  containing  the  ground  rent  deed,  that  the  rent  was 
<Ho  be  collected  at  my  death."  The  husband  left  a  will  by  which 
he  gave  his  estate  to  a  trustee  for  his  second  wife  and  a  child  by 
her.  Eight  years  after  the  husband's  death  the  owner  of  the  land 
filed  a  petition  against  the  trustee  praying  for  the  extinguishment 
of  the  ground  rent.  Held,  (1)  that,  as  the  husband  could  not  sue 
his  wife,  the  Act  of  April  27,  1855,  P.  L.  868  did  not  run  during 
the  thirteen  years  in  which  the  husband  owned  the  ground  rent 
and  the  wife  the  land;  (2)  that  the  Act  of  1855  had  no  applica- 
tion during  the  nineteen  years  of  the  husband's  life  tenancy,  inas- 
much as  his  endorsement  on  the  envelope  of  the  ground  rent  deed 
indicated  his  recognition  of  the  existence  of  the  ground  rent,  and 
the  law  did  not  require  him  to  do  the  vain  thing  of  paying  as  the 
owner  of  the  land  the  ground  rent  to  himself  as  owner  of  the  rent; 
(8)  that  the  ground  rent  was  not  extinguished,  under  the  circum- 
stances, although  no  rent  had  in  fact  been  paid  from  1858  to  the 
filing  of  the  petition  in  1908. 

IfjL  JusnoB  PoTTBR  and  Mr.  Justioe  Elkin  dissent 

Argued  Jan.  2,  1912.  Appeal,  No.  67,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
March  T.,  1908,  No.  2737,  for  plaintiffs  n.  o.  v.  in  case 
of  Pennsylvania  Company  for  Insurance  on  Lives  and 
Granting  Annuities  and  S.  Kingston  McCay,  Execu- 
tors of  the  last  wOI  and  testament  of  Alfred  C.  Gibson, 
deceased.  The  Pennsylvania  Company  for  Insurance  on 
Lives  and  Granting  Annuities,  Trustee  under  the  will 
Vol.  ocxxxv — ^16 
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of  Alfred  G.  Gibson,  deceased;  Virginia  Frances  Gib- 
son and  Mary  Emma  Gibson  v.  Andrew  Singheiser, 
Covenantor  and  Cecelia  E.  Crilly,  Real  Owner.  Before 
Fell,  C.  J.,  Bbown,  Mbstebzat,  Pottbb,  Elkin,  Stbw- 
ABT  and  MoscHZiSKBRi  JJ.    Affirmed. 

Issue  under  the  first  and  second  sections  of  the  act  of 
June  14, 1897,  P.  L.  149,  to  determine  whether  a  ground 
rent  had  become  extinguished  by  presumption  of  law. 
The  proceedings  were  instituted  by  petition  by  Cecelia 
E.  Crilly,  daughter  of  the  devisee  of  the  land  under  the 
will  of  Rosanna  Gibson,  wife  of  Alfred  C.  Gibson, 
praying  for  extinguishment  as  owner,  the  petition 
being  filed  eight  years  after  Alfred  C.  Gibson's  death. 
Before  Babbatt,  J. 

In  addition  to  the  facts  stated  in  the  opinion  of  the 
Supreme  Court,  it  appeared  that  Alfred  C.  Gibson  left 
a  will  by  which  he  gave  his  estate  to  a  trustee  for  his 
said  wife  and  a  child  by  her. 

At  the  trial  the  jury  returned  a  verdict  for  defend- 
ants. Subsequently  the  court  entered  judgment  for 
plaintiffs  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  plain- 
tiflfe  non  obstante  veredicto. 

D.  Webster  Dougherty,  for  appellant. — The  statute 
is  more  than  a  statute  of  limitation,  it  is  a  statute  of 
repose  and  was  passed  to  relieve  as  far  as  possible  an 
intolerable  condition  which  hindered  and  obstructed 
the  free  alienation  and  enjoyment  of  property:  Win- 
gett's  App.,  122  Pa.  486;  Wallace  v.  Fourth  U.  P. 
Church,  152  Pa.  258. 

The  indorsement  on  the  envelope  was  properly  ex- 
cluded: Clay  V.  McCreanor,  9  Pa.  Super.  Ct  433;  Mc- 
Kinney  v.  Snyder,  78  Pa.  497;  Wesner  v.  Stein,  97  Pa. 
322;  Spangler  v.  Spangler,  122  Pa.  368. 

That  the  seventh  section  of  the  act  of  1855  is  consti- 
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tational  was  held  in  Eom  v.  Browne,  64  Pa.  55 ;  Biddle 

V.  Hooven,  120  Pa.  221;  Clay  v.  Iseminger,  187  Pa.  1U8: 

WilBon  y.  Iseminger,  185  U.  S.  55  (22  Sup.  Ct.  Bepr. 

573). 

The  Act  of  June  14,  1897,  is  constitutional :  Haines' 
App.,  73  Pa.  169;  Korn  v.  Browne,  64  Pa.  55;  Wingett's 
App.,  122  Pa.  486. 

The  twenty-one  years  having  therefore  begun  to  run 
on  February  18,  1858,  the  running  was  not  suspended 
after  Mrs.  Gibson's  death:  Amole's  Appeal,  115  Pa. 
356;  Light's  Estate,  136  Pa.  211;  McDonald  v.  Hovey, 
110  U.  S.  619  (4  Super.  Ct.  Repr.  142). 

"The  act  of  1855  in  its  application  of  gound  rents 
made  this  a  legal  presumption  after  twenty-one  years 
which  cannot  be  rebutted :"  Biddle  v.  Hooven,  120  Pa. 
221;  Pratt  v.  Eby,  67  Pa.  396. 

James  Wilson  Bayard  and  John  O.  Johnson^  for  ap- 
pellees.— This  act  is  one  of  the  statutes  of  limitations, 
and  is  subject  to  the  general  rule  governing  all  of  such 
statutes.  One  of  these  which  is  directly  applicable  to 
the  first  of  the  three  periods  above  mentioned  in  the 
present  case,  is,  that  as  between  husband  and  wife  the 
statute  of  limitations  does  not  run :  Towers  v.  Hagner, 
3  Whart.  Pa.  48;  Kutz's  Appeal,  40  Pa.  90;  Lahr's  Ap- 
peal, 90  Pa.  507;  Marsteller  v.  Marsteller,  93  Pa.  350; 
Grade's  Estate,  158  Pa.  521;  Hillerman  v.  IngersoU, 
5  Phila.  143. 

The  law  does  not  require  the  doing  of  a  useless  thing; 
and  we  submit  that,  if  necessary,  it  should  be  held  that 
a  presumption  arose  that  everything  that  was  neces- 
sary to  be  done  to  preserve  the  life  of  the  rent,  was 
properly  done.  We  have,  in  addition,  the  distinct  ac- 
knowledgment of  the  existence  of  the  rent  in  the  en- 
dorsement by  Alfred  C.  Gibson  on  the  envelope  con- 
taining the  ground  rent  deed,  made  during  this  second 
period,  that  it  was  to  be  collected  after  his  death.    We 
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submit,  therefore,  that  the  statute  of  limitatioiis  caiuiot 
be  held  to  have  run  during  this  second  period. 

Oround  rent  does  not  accrue  like  interest  from  day 
to  day.  The  rent  is  an  estate  in  the  land :  Streaper  y. 
Fisher,  1  Rawle  155;  Cobb  v.  Biddle,  14  Pa.  444; 
White's  Estates,  167  Pa.  206;  Hart  v.  Anderson,  198 
Pa.  558;  Amole's  App.,  115  Pa.  356. 

Opinion  by  Mb.  Justice  Bbown,  March  18, 1912 : 

The  issue  in  the  court  below  was  framed  under  the 
act  of  June  14,  1897,  P.  L.  149,  to  determine  whether 
an  irredeemable  ground  rent  had  been  extinguished  by 
operation  of  law.  A  vedict  was  directed  in  favor  of  the 
owner  of  the  land,  the  defendant  in  the  issue,  but  sub- 
sequently judgment  was  entered  in  favor  of  the  appel- 
lees, the  present  owners  of  the  ground  rent. 

In  a  deed  from  James  Smith  to  Andrew  Singheiser, 
dated  February  15,  1800,  and  duly  recorded,  an  irre- 
deemable ground  rent  of  two  hundred  Spanish  milled 
dollars  per  annum,  which  is  the  subject  of  this  contro- 
versy, was  reserved  in  the  lot  of  ground  conveyed,  situ- 
ated on  the  west  side  of  Third  street,  in  the  city  of 
Philadelphia.  On  May  8,  1858,  Richard  McAvoy  con- 
veyed the  lot  to  his  daughter,  Bosanna  Gibson,  wife  of 
Alfred  C.  Gibson,  subject  to  the  said  ground  rent,  to 
which  the  said  Alfred  C.  Gibson  acquired  title  on  the 
21st  day  of  the  same  month.  Mrs.  Gibson  died  October 
12,  1871,  having  given,  by  her  will,  a  life  estate  to  her 
husband  in  all  her  property,  with  remainder  over  to 
her  descendants.  She  also  gave  him  a  power  of  sale. 
He  died  December  7,  1900,  having,  during  all  the  in- 
terval, retained  possession  of  the  premises,  subject  to 
the  ground  rent,  without  exercising  the  power  of  sale, 
and,  upon  his  death,  Cecelia  E.  Crilly,  a  granddaughter 
of  Mrs.  Gibson,  became  the  owner  of  the  property. 

The  last  payment  of  the  semi-annual  rent  was  made 
to  Gibson's  predecessor  in  title  on  February  18,  1858, 
and  appellant's  contention,  as  stated  by  her  counsel^  is 
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<^at  the  twenty-one  years  in  this  case  began  to  run 
from  the  time  of  the  last  semi-annual  pajrment  of  the 
ground  rent,  to  wit:   February  18,  1858,  and  having 
once  begun  to  run  was  not  stopped  by  the  subsequent 
transfer  of  the  land  to  Mrs.  Gibson  or  of  the  ground 
rent  to  Mr.  Oibson,  and  by  virtue  of  the  provisions  of 
the  seventh  section  of  the  act  of  April  27,  1855,  P.  L. 
368,  the  ground  rent  became  extinguished  on  the  18th 
day  of  February,  1879."     The  seventh  section  of  the 
act  of  1855  provides  that  "in  all  cases  where  no  pay- 
ment, claim  or  demand  shall  have  been  made  on  ac- 
count of,  or  for  any  ground  rent,  annuity  or  other 
charge  upon  real  estate  for  twenty-one  years,  or  no 
declaration  or  acknowledgment  of  the  existence  thereof 
shall  have  been  made  within  that  period  by  the  owner 
of  the  premises,  subject  to  such  ground  rent,  annuity 
or  charge,  a  release  or  extinguishment  thereof  shall  be 
presumed,  and  such  ground  rent,  annuity  or  charge 
shall  thereafter  be  irrecoverable." 

It  is  first  to  be  noted  that,  when  Alfred  C.  Oibson  ac- 
quired title  to  the  ground  rent,  there  was  no  pajrment 
due  upon  it,  and  nothing  was  demandable  until  August 
18,  1858,  the  next  semi-annual  payment  period  fixed  in 
the  deed  from  Smith  to  Singheiser.  But  on  that  date 
Mrs.  Oibson  was  the  owner  of  the  land,  having  acquired 
title  to  it  in  the  previous  May,  and  her  husband  could 
not  have  enforced  payment  from  her  of  the  semi-annual 
payment  then  due,  for  she  held  the  title  as  his  wife  to 
the  land  charged  with  the  rent.  She  so  held  the  title 
until  her  death  on  October  12,  1871,  and  during  that 
period  of  more  than  thirteen  years  any  demand  by  the 
husband  upon  her  for  payment  of  the  rent  would  have 
been  vain  and  useless,  for  he  could  not  have  enforced 
his  demand  by  an  action  against  her.  To  this  appel- 
lant makes  answer  that  the  act  of  1855  makes  no  excep- 
tion in  favor  of  any  one.  This  is  true,  but  it  is  further 
true  that  nothing  in  that  act  contravenes  the  rule  in 
force  with  us  that  the  unity  of  persons  which  ureventt 
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a  wife  from  maintaining  an  action  against  her  husband 
also  prevents  a  husband  from  maintaining  an  action 
against  her :  Oracie's  Estate,  158  Pa.  621.  On  grounds 
of  public  policy,  the  law  discountenances  controversies 
between  husband  and  wife  and  encourages  inaction  as 
to  claims  inter  sese  during  the  existence  of  the  marital 
relation.  But,  aside  from  this,  it  is  well  contended  by 
counsel  for  appellees  that  the  manifest  intention  of  the 
husband  in  acquiring  the  ground  rent  a  few  days  after 
his  wife  had  acquired  title  to  the  land  was  to  keep  them 
both  in  the  family,  not,  however,  with  any  intention  on 
his  part  to  merge  both  in  her,  else  he  would  have  had 
the  deed  for  the  ground  rent  made  directly  to  her.  If 
such  was  his  intention,  the  presumption  naturally  fol- 
lows that  he,  in  eflfect,  donated  the  ground  rent  to  her 
as  it  accrued  from  time  to  time.  We  are  clear  that  the 
act  of  1855  has  no  application  from  February  18,  1858, 
to  the  date  of  Mrs.  Gibson's  death,  and  we  come  to  the 
period  during  which  her  husband  was  in  possession  of 
the  property  as  life  tenant  under  her  will.  This  period 
extended  from  October  12, 1871,  to  December  7,  1900. 

Among  the  papers  that  came  into  the  hands  of  Gib- 
son's executor  was  an  envelope  containing  his  deed 
for  the  ground  rent.  On  this  envelope  there  was  the 
following  endorsement  in  his  handwriting:  "This 
ground  rent  is  on  property  No.  820  and  822  and  824 
North  3rd,  running  through  to  Charlotte  street,  to  be 
collected  at  my  death."  Below  that  is  written: 
"Ground  rent  debt  f200  per  annum  to  Thomas  Wil- 
liams, trustee.  A.  C.  Gibson."  The  endorsement  is 
without  date,  but  it  is  admitted  that  it  was  written 
some  time  after  January  1,  1874.  It  was  excluded  by 
the  trial  judge,  and  this  was  properly  held  to  have  been 
error  by  the  court  in  banc.  While  the  endorsement 
may  not  have  been  a  declaration  or  acknowledgment  of 
the  existence  of  the  ground  rent  "by  the  owner  of  the 
premises  subject  to"  it,  it  was  an  acknowledgment  of 
the  existence  of  the  ground  rent  by  the  life  tenant  of  the 
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property,  upon  whom  there  rested  the  burden  of  paying 
the  semi-annual  rents  during  his  life  estate,  and,  on  the 
other  hand,  it  is  to  be  regarded  as  a  claim  made  by  him, 
as  the  owner  of  the  ground  rent,  that  it  was  in  exist- 
ence, but,  for  a  manifest  reason,  not  to  be  collected  until 
his  death.  It  was  a  declaration  by  him  that,  when  the 
ground  rent  should,  upon  his  death,  pass  to  another, 
the  payments  which  he  had  not  exacted  from  himself 
while  he,  as  life  tenant,  was  in  possession  and  enjoy- 
ment of  the  property  out  of  which  the  rents  were  pay- 
able, should  be  made  by  those  who,  after  his  death, 
would  come  into  possession  and  enjoyment  of  the  land. 
While  he  lived  he  was,  as  life  tenant,  the  payer,  and,  as 
owner  of  the  ground  rent,  the  payee.  The  hand  that 
was  to  pay  was  the  hand  that  was  to  receive,  and  to 
hold  that  the  ground  rent  must  be  presumed  to  have 
been  extinguished,  because  he  did  not  leave  behind  him 
some  evidence  that,  at  some  time  during  the  last  twen- 
ty-one years  of  his  life,  he  had,  as  life  tenant,  taken  the 
rent  out  of  one  of  his  pockets  and  put  it  in  another,  to 
pay  himself  as  the  owner  of  the  ground  rent,  would  be 
to  require  an  uttterly  vain,  useless  and  foolish  thing, 
never  demanded  by  the  law  and  certainly  not  contem- 
plated by  the  act  of  1855.  Lex  neminen  cogit  ad  vana 
seu  inutilia. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 

Mb.  Justice  Elkin,  dissenting: 

There  are  two  reasons,  conclusive  to  my  mind,  why 
the  judgment  entered  by  the  court  in  banc  should  be 
reversed.  The  first  reason  is  the  act  of  April  27,  1855, 
P.  L.  368,  and  the  second,  the  act  of  June  14, 1897,  P.  L. 
149.  The  ground  rent  was  reserved  by  deed  in  1800; 
the  last  payment  of  rent  was  made  on  February  18, 
1858;  and  from  that  time  until  April  1,  1908,  when  the 
preset  petition  was  filed,  no  one  representing  the  owner 
of  the  ground  rent  made  any  demand  upon  anyone  for 


Digitized  by 


Google 


248  PENNA.  CO.,  FOR  INS.  v.  SINGHEISER,  Appellant 
Dissenting  Opinion.  [235  Pa. 

payment,  or  asserted  by  legal  process  or  otherwise,  the 
right  to  enforce  collection  of  the  same.  After  the  lapse 
of  half  a  century,  when  all  of  the  original  parties  in 
interest  are  dead,  the  attempt  is  being  made  to  breathe 
life  and  vitality  into  a  dormant  ground  rent,  which  all 
of  the  parties  immediately  concerned  allowed  to  slum- 
ber for  eight  years  beyond  the  period  of  two  natural 
lives. 

As  to  the  first  reason,  it  may  be  said,  the  seventh  sec- 
tion of  the  act  of  1855  provides  that  in  all  cases  where 
no  payment,  claim,  or  demand  shall  have  been  made 
for  any  ground  rent  upon  real  estate  for  twenty-one 
years,  or  no  declaration  or  acknowledgment  of  the  ex- 
istence thereof  shall  have  been  made  within  that  period 
by  the  owner  of  the  premises,  ^^a  release  or  extinguish- 
ment thereof  shall  be  presumed,  and  such  ground  rent, 
annuity  or  charge,  shall  thereafter  be  irrecoverable.^'  It 
will  be  noticed  that  the  act  did  not  simply  provide 
when  the  presumption  of  payment  shall  arise,  but  it  in 
express  terms  made  such  a  charge  irrecoverable  after 
the  twenty-one  year  period.  The  language  of  the  act  is 
broad  and  comprehensive,  and  contains  no  suggestion 
of  an  exception  in  any  case.  It  was  intended  as  an  ex- 
pression of  the  statutory  policy  of  the  law  in  dealing 
with  charges  of  this  character  upon  real  estate,  or  of 
such  an  interest  in  land  if  it  be  so  considered.  It  is  a 
statute  of  repose  and  has  always  been  so  regarded. 
The  power  of  the  legislature  to  pass  such  an  act  cannot 
be  doubted,  and  we  have  nothing  to  do  with  the  wisdom 
or  policy  of  the  statutory  law  thus  declared.  In  my 
opinion,  the  act  should  be  enforced  according  to  its 
terms,  and  if  so  enforced,  there  could  be  no  recovery  of 
the  ground  rent  in  question  here.  There  was  "no  pay- 
ment, claim  or  demand"  on  account  of  the  ground  rent 
for  fifty  years  after  the  last  payment  of  semi-annual 
rent.  The  owner  of  the  premises  made  no  declaration 
or  acknowledgment  of  the  existence  of  the  ground  rent 
during  that  time.    If,  therefore,  the  act  means  what  it 
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says,  the  rent  charge  is  now  irrecoverable.  The  act 
also  provides  how  the  evidence  of  such  payment,  and 
of  the  claim  and  demand,  may  be  perpetuated,  but  no 
attempt  was  made  in  the  present  case  to  comply  with 
these  requirements,  and  nothing  was  done  by  anyone 
from  1858  to  1908  to  give  notice  of  the  existence  of  the 
ground  rent.  It  would  be  difficult  to  find  a  case  more 
completely  covered  by  the  act  than  the  one  at  bar.  The 
conveyance  of  the  lot  to  Mrs.  Gibson  in  1858,  and  the 
acquiring  of  title  to  the  ground  rent  a  few  days  later 
by  her  husband,  according  to  my  view,  in  no  way  aflfect 
the  declared  statutory  policy  of  the  law  as  to  ground 
rents.  No  such  exception  is  made  in  the  act,  and  to 
give  it  such  a  construction  it  is  necessary  to  ignore  its 
plain  provisions.  Because  the  law  throws  certain  safe- 
guards around  the  domestic  relation  by  denying  the 
husband  and  wife  the  right  to  bring  suit  against  each 
other,  is  no  reason  why  positive  statutory  provisions 
relating  to  charges  upon  real  estate,  and  intended  as  a 
wise  general  policy  of  law,  should  be  disregarded.  The 
husband  made  no  attempt  to  collect  the  ground  rent 
during  the  life  of  his  wife  who  died  in  1871,  nor  did 
he  at  any  time  take  steps  to  perpetuate  evidence  of  any 
payment,  claim  or  demand  as  required  by  the  act.  He 
died  in  1900,  and  the  beneficiaries  under  his  will,  ap- 
pellees here,  made  no  demand  for  payinent  of  the 
ground  rent,  or  asserted  any  right  to  collect  it,  until 
1908  when  in  search  of  the  records  by  other  parties  for 
a  different  puriKMse  it  was  discovered  that  the  ground 
rent  had  never  been  formally  extinguished.  The  last 
payment  was  made  in  1858;  the  first  twenty-one  year 
period  expired  in  1879;  to  this  may  be  added  another 
twenty-one  year  period  expiring  in  1900;  and  in  addi- 
tion there  was  another  eight  year  period,  during  all  of 
which  time,  nothing  was  done  by  the  owner  of  the 
ground  rent  in  assertion  of  his  right  to  demand  pay- 
ment The  memorandum,  not  dated,  found  among  the 
papers  of  the  deceased  husband,  to  which  reference  has 
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been  made,  did  not  meet  the  requirements  of  the 
statute  and  was  insufficient  to  defeat  the  policy  of  the 
law  as  declared  by  the  legislature.  It  is  not  pretended 
that  this  undated  paper  is  testamentary  in  character, 
and  it  cannot  be  said  that  it  was  a  declaration  made  by 
the  husband  against  his  interest,  and,  therefore,  Ora- 
cle's Estate,  158  Pa.  521,  has  no  application.  But 
even  if  such  paper  might  under  certain  circumstances 
be  admitted  as  a  declaration  of  one  against  his  own 
interest,  which  in  the  present  case  it  could  not  be  con- 
sidered, it  was  clearly  incompetent  to  affect  the  rights 
of  the  parties  here  because  it  was  not  made  by  the 
owner  of  the  premises,  and  this  is  what  the  act  requires. 
It  was  made  by  the  owner  of  the  ground  rent,  and  at 
best  could  only  be  considered  as  a  self  serving  declara- 
tion. What  this  court  said  in  Kom  v.  Browne,  64  Pa. 
55,  precisely  fits  the  present  case,  "as  the  plaintiff  did 
not  prove  any  claim  or  demand  or  pajrment,  or  any 
declaration  or  acknowledgment  of  the  existence  of  the 
ground  rent  within  twenty-one  years,  the  statute  pre- 
sumption operated  an  extinguishment  and  the  ground 
rent  became  irrecoverable.*'  The  statute  made  no  ex- 
ception in  behalf  of  married  women,  or  persons  under 
disabilities,  and  we  have  frequently  held  that  disabili- 
ties to  be  saved  from  the  operation  of  a  statute  must  be 
expressed  or  they  cannot  be  considered  an  exception: 
Warfield  v.  Fox,  53  Pa.  382;  Metz  v.  Hipps,  96  Pa.  16; 
Way  V.  Hooton,  156  Pa.  8. 

We  have  also  expressly  said  in  at  least  two  cases  that 
the  act  of  1855  makes  no  exception  in  behalf  of  per- 
sons under  disabilities  when  their  titles  accrue,  nor  of 
persons  taking  as  heirs  at  law  or  distributees:  Wal- 
lace V.  Fourth  U.  P.  Church,  152  Pa.  258;  Clay  v.  Ise- 
minger,  187  Pa.  108.  The  disability  set  up  in  the 
present  case  is  the  relation  of  husband  and  wife,  but  no 
such  exception  is  made  in  the  act,  and  under  the  au- 
thority of  the  cases  just  cited  this  relation  should  not 
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be  allowed  to  defeat  the  purpose  of  the  statute  and  the 
policy  of  the  law. 

The  second  reason  for  sustaining  the  present  appeal 
is  the  act  of  1897.  This  act  ^provides  a  method  of  pro- 
cedure to  determine  the  question  of  the  extinguishment 
of  a  ground  rent  by  payment  or  by  presumption  of  law. 
It  was  intended  to  apply  to  cases  like  the  one  at  bar. 
It  provides  in  express  terms  that  "in  case  of  a  rent  re- 
served by  deed  dated  and  recorded  more  than  twenty- 
one  years  before  the  filing  of  said  petition,  the  burden 
of  proof  shall  be  on  the  plaintifF  to  show  that  said  rent 
is  not  extinguished  by  payment  or  presumption  of  law." 

In  the  present  case  the  ground  rent  was  reserved  .by 
a  deed  dated  and  recorded  more  than  one  hundred  years 
ago,  and  it  follows  as  of  course  that  the  burden  of  proof 
was  upon  the  plaintiffs,  appellees  here,  unless  it  be  now 
said  for  the  first  time,  that  the  statutory  rule  has  no 
application  in  a  case  where  the  owner  of  the  ground 
rent  is  represented  by  one  acting  in  a  fiduciary  or  repre- 
sentative capacity.  To  so  hold  is  to  read  into  the  act 
by  way  of  construction,  provisions,  or  exceptions, . 
which  the  legislature  did  not  include,  and  which  in  my 
opinion  were  never  intended  to  be  included.  The  act 
places  the  burden  of  proof  ui>on  the  plaintiff  in  every 
case  in  which  the  rent  is  "reserved  by  deed  dated  and 
recorded  more  than  twenty-one  years  before  the  filing 
of  said  petition."  It  is  the  deed  reserving  the  rent  that 
determines  upon  whose  shoulders  the  burden  of  proof 
rests,  and  not  the  parties  to  the  litigation.  The  act  so 
provides  in  express  language,  and  it  would  seem  to  do 
violence  to  the  legislative  intention  to  hold  otherwise. 
It  seems  to  me  that  a  statutory  rule  should  be  binding 
upon  executors,  trustees,  and  others  acting  in  repre- 
sentative capacities,  just  as  it  Is  on  other  parties,  at 
least  so  far  as  the  method  of  procedure  is  involved. 

If  the  deceased  husband  after  the  passage  of  the  act 
of  1897  had  instituted  the  proceeding,  the  burden  of 
proof  required  by  its  provisions  would  have  been  upon 
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him,  and,  to  my  mind,  there  does  not  seem  to  be  any 
reason  why  his  appointees,  the  executors  and  trustee 
named  in  his  will,  should  occupy  a  more  advantageous 
position  than  the  one  who  appointed  them.    The  act  of 
1897  did  not  place  any  new  burden  upon  plaiutijffs.    It 
was  simply  declaratory  of  the  established  rule  of  prac- 
tice in  a  proceeding  under  the  act  of  1855.    In  Win- 
gett's  Appeal,  122  Pa.  486,  decided  in  1888,  this  court 
said  that  the  burden  of  proof  to  show  payment,  claim 
or  demand,  or  declaration  or  acknowledgment,  under 
the  act  of  1855,  was  upon  the  claimant;  that  the  statute 
need  not  be  pleaded,  and  the  defense  may  be  made 
under  the  general  issue.    It  is  clear,  therefore,  that  the 
act  of  1897  left  the  burden  upon  the  plaintiffs  just  as 
it  had  always  been.    No  exception  as  to  the  burden  of 
proof  under  the  act  of  1855  in  favor  of  executors,  or 
trustees,  or  persons  acting  in  fiduciary  capacities,  has 
been  heretofore  made,  although  that  act  has  been  in 
force  more  than  fifty  years,  and  in  my  opinion  no  such 
exception  should  now  be  made.    Such  an  exception  is 
not  only  in  the  face  of  long  established  practice,  but  it  is 
in  conflict  with  the  plain  provisions  of  the  act  of  1897 
and  of  the  later  act  of  1909.    Under  such  a  rule  it  will 
only  be  necessary  to  raise  up  someone  in  a  representa- 
tive capacity  to  institute  the  proceeding  in  order  to 
shift  the  burden,  and  this  would  in  a  great  measure  de- 
feat the  purpose  of  all  these  acts.    I  think  the  burden 
of  proof  should  remain  where  the  act  placed  it,  and  the 
plaintiffs  in  the  present  case  having  faUed  to  meet  the 
burden,  are  not  entitled  to  recover. 

I  would  reverse  the  judgment. 

Mb.  Justigb  Pottbb  concurs  in  the  dissent 
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Beck,  Appellant,  v.  Schekter. 

Affidavit  of  defenae^Bvle  for  judgmeni^Appeah—Aci  of  April 
18, 18H,  P.  L.  64. 

1.  The  Act  of  April  18,  1874,  P.  L.  64,  allowing  an  appeal  from 
an  order  discharging  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  was  intended  to  reach  only  clear  cases  of  error 
in  law,  and  thus  prevent  the  delay  of  a  trial. 

2.  In  a  suit  brought  against  the  owners  of  certain  land  to  re- 
cover the  principal  of  a  dower  fund  alleged  to  have  been  charged 
on  it  by  a  deed  executed  subsequently  to  partition  proceedings, 
where  the  intention  of  the  parties  to  such  deed  is  left  in  doubt  by 
misrecitals  and  unskillful  conveyancing  in  the  deed  itself  and  in 
subsequent  conveyances,  and  such  uncertainty  may  be  cleared  up 
1^  parol  evidence  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  is  properly  dismissed. 

Argued  Jan.  3,  1912.  Appeal  No.  92,  Jan.  T.,  1911, 
by  plaintiflf  from  order  of  C.  P.  No.  2,  Phila.  Co.,  Dec. 
T.,  1910,  No.  2162,  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  Sarah 
A.  Beck  V.  (Jeorge  Schekter  and  Meyer  Bernstein.  Be- 
fore Fbll,  C.  J.,  Beown,  Mbstbbzat,  Pottbr,  Elkin, 
Stbwabt  and  Mosghziskbb,  JJ.    Affirmed. 

Assumpsit  to  recover  charge  on  land.    Rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 
The  opinion  of  the  Supreme  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Joseph  R.  Emhery^  with  him  Richard  Crankshaw, 
Jr.,  for  appellant. 

Theodore  F.  Jenkins,  for  appellees. 

Opinion  by  Mb.  CraBF  Justice  Fell,  March  18, 1912 : 
In  Griffith  v.  Sitgreaves,  81*  Pa.  378,  the  earliest  case 
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that  reached  this  court  under  the  act  of  April  18,  1874, 
P.  L.  64,  allowing  an  appeal  from  an  order  discharging 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  it  was  said  that  the  act  was  intended  to  reach 
only  clear  cases  of  error  in  law  and  thus  prevent  the 
delay  of  a  trial;  that  since  its  eflfect  was  often  to  pro- 
duce two  appeals  in  the  same  cause,  writs  of  error  for 
the  refusal  of  judgment  were  not  to  be  encouraged  and 
that  in  doubtful  cases,  especially  those  requiring  broad 
inquiry  into  facts,  the  matter  in  controversy  should  go 
to  the  jury.  This  ruling  has  been  approved  and  fol- 
lowed in  a  long  line  of  cases  among  the  more  recent  of 
which  are  Leiby  v.  Lutz,  224  Pa.  377  and  Wilson  v. 
Trust  Co.,  225  Pa.  143.  In  Radcliflfe  v.  Herbst,  135  Pa. 
568,  in  commending  the  first  ruling  upon  the  subject 
and  referring  to  the  growing  practice  to  bring  up  cases 
on  the  refusal  of  the  court  to  enter  judgment  it  was 
said,  *The  instances  are  rare  where  any  benefit  results 
therefrom;  frequently  the  cases  could  have  been  tried 
below  in  less  time  than  is  required  to  bring  them  here 
on  appeal.  The  practical  eflfect  of  such  a  mode  of  prac- 
tice is  to  delay,  instead  of  speeding  causes  and  to  add 
materially  to  the  expense  of  litigants." 

This  action  was  brought  to  recover  the  principal  of  a 
dower  fund  alleged  by  the  plaintiff  to  have  been  charged 
on  the  land  of  the  defendants.  In  1873,  by  a  decree  in 
partition  proceedings,  the  real  estate  of  a  decedent  was 
apportioned  among  his  four  children  in  practically 
equal  shares.  The  purpart  of  one  of  his  children,  the 
plaintiff,  consisting  of  four  tracts,  was  charged  with 
owelty  of  a  few  dollars,  which  she  paid,  and  with  the 
interest  of  the  sum  of  f4,067,  to  be  paid  annually  to  the 
widow  during  her  life  in  lieu  of  her  dower.  In  1886  the 
widow  and  the  plaintiff  agreed  to  an  apportionment  of 
the  dower  charged  on  the  four  properties  taken  by  the 
plaintiff  and  an  amount  was  agreed  upon  as  to  each 
proi)erty,  the  interest  on  which  was  to  be  paid  annnally, 
and  the  widow  covenanted  that  she  would  accept  the 
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interest  on  each  amount  in  full  satisfaction  of  her 
dower.  In  1887  the  plaintiff  sold  two  of  the  properties 
under  and  subject  to  the  dower  as  apportioned  in  said 
deed  and  the  interest  thereon.  In  the  deed  of  appor- 
tionment and  in  subsequent  conveyances  of  the  proper- 
ties down  to  the  defendants  the  decree  was  misrecited 
to  the  effect  that  the  widow  had  agreed  with  the  plain- 
tiff that  a  sum  named  would  be  accepted  with  interest 
thereon  in  lieu  of  dower.  In  their  affidavit  of  defense^ 
the  defendants  denied  that  they  had  at  any  time  agreed, 
expressly  or  by  implication  to  pay  the  sum  claimed  and 
averred  that  they  had  bought  with  the  understanding 
that  the  property  was  subject  to  the  dower  of  the  widow 
and  that  upon  her  death  it  would  be  free  of  any  reser- 
vation or  charge. 

In  the  foregoing  recital  of  facts  we  have  referred 
only  to  so  much  of  the  conveyances  as  is  necessary  to 
disclose  the  nature  of  the  controversy  and  the  basis  of 
the  plaintiff's  claim.  Upon  the  merits  of  the  defense 
we  express  no  opinion.  The  decree  in  partition  made 
no  charge  of  the  principal  sum,  but  of  the  interest  only. 
The  partition  being  in  equal  shares  there  was  no  reason 
for  charging  the  principal  of  the  dower  on  the  pur- 
parts: Williams  v.  White,  35  Pa.  514,  and  the  widow 
had  no  power  to  make  a  charge.  It  may  have  been  the 
intention  of  the  parties  to  the  deed  of  1887  to  fix  a  new 
charge  on  the  land  but  this  is  left  in  doubt  by  misre- 
eitals  and  unskillful  conveyancing.  The  case  is  one 
which  may  be  cleared  up  by  parol  evidence  but  because 
of  ambiguity  the  rights  of  the  parties  are  not  so  fixed 
by  the  deed  that  they  can  be  determined  on  a  rule  for 
jadgment. 

The  judgment  is  affirmed. 
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SMve,  Appellant,  v.  Philadelphia  &  Beading 
Eailway  Company. 

Negligence — Bailroads — Passenger — Contributory  negligence — 
Standing  in  car. 

In  an  action  by  a  passenger  against  a  railroad  company  to  re- 
cover damages  for  personal  injuries,  a  non-suit  is  properly  en- 
teredy  where  the  evidence  shows  that  immediately  prior  to  the  acci- 
dent the  plaintiff  took  his  stand  in  the  open  doorway  of  a  car  with 
his  back  to  the  interior  of  the  car  and  with  one  hand  on  the  door- 
jamb  and  the  other  holding  an  umbrella;  that  the  car  was  crowded 
boyond  its  seating  capacity,  but  that  the  car  immediately  next  to 
the  one  in  which  plaintiff  was  riding  and  which  he  could  have  en- 
tered by  stepping  across  the  platform  contained  no  passengers; 
that  shortly  after  the  train  started  it  passed  a  switch  or  another 
track,  and  the  car  on  which  plaintiff  was  a  passenger  was  jolted, 
not  however  to  any  unusual  degree,  but  nevertheless  to  a  degree 
sufficient  to  cause  passengers  within  the  car  and  standing  next  to 
the  plaintiff  to  press  against  him,  as  a  result  of  which  he  fell  from 
the  car  to  the  groimd. 

Argued  Jan.  9, 1912.  Appeal,  No.  234,  Jan.  T.,  1912, 
by  plaintiff  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June 
T.,  1908,  No.  6085,  refusing  to  take  off  non-suit  in  case 
of  Nathan  W.  Shive  v.  Philadelphia  &  Beading  Railway 
Company.  Before  Bbown,  Mbstbbzat,  Elkin,  Stew- 
art and  MosoHZiSKBB,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  x>ersonal  injuries. 
Before  Care,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court. 

At  the  trial  the  court  entered  a  compulsory  non-suit 
which  it  subsequently  refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  non-suit. 

Peter  M.  MacLaren,  with  him  Walter  H.  Fenimore, 
for  api>ellant. — ^When  a  passenger  is  injured  either  by 
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anything  done  or  omitted  by  a  railroad  company  or  its 
employees  or  by  anything  connected  with  the  means  or 
appliances  of  transportation^  the  mere  happening  of  the 
injury  raises  a  prima  facie  presumption  of  negligence 
and  throws  upon  the  company  the  burden  of  proving 
that  such  injury  was  In  no  way  the  result  of  its  negli- 
gence :  Tilton  v.  Philadelphia  Rapid  Transit  Company, 
231  Pa.  63;  Laing  v.  Colder,  8  Pa.  479;  Hatch  v.  Ry. 
Co.,  212  Pa.  29;  Penna.  R.  R.  Co.  v.  Hope,  80  Pa.  373. 

It  was  for  the  jury  to  determine  whether  the  passen- 
ger in  this  case  occupied  the  position  he  did  from  ne- 
cessity or  from  choice :  Camden  and  Atlantic  R.  R.  Co. 
V.  Hoosey,  99  Pa.  492;  Creed  v.  P.  R.  R.  Co.,  86  Pa.  139; 
Lehigh  Valley  R.  R.  Co.  v.  Greiner,  113  Pa.  600;  Rager 
V.  Penna.  R.  R.  Co.,  229  Pa.  335. 

Wm.  Clarke  Mason,  for  appellee. — The  plaintiffs  evi- 
dence fails  to  show  that  the  defendant  operated  the  train 
in  a  careless  and  reckless  manner,  as  averred  in  the 
plaintiff's  statement  of  claim,  and  therefore  the  non-suit 
was  justified:  Herstine  v.  R.  R.  Co.,  151  Pa.  244;  Cline 
V.  Rys.  Co.,  226  Pa.  586;  Levin  v.  R.  R.  Co.,  228  Pa.  266; 
Sutton  V.  R.  R.  Co.,  230  Pa.  523. 

The  plaintiff  was  guilty  of  contributory  negligence 
in  placing  himself  in  a  position  of  obvious  danger :  Cam- 
den &  Atl.  R.  R.  Co.  V.  Hoosey,  99  Pa.  492 ;  Lehigh  Val- 
ley R.  R.  Co.  V.  Greiner,  113  Pa.  600;  Hopkins  v.  R.  R. 
Co.,  225  Pa.  193 ;  Giovanelli  v.  R.  R.  Co.,  228  Pa.  33. 

Opinion  by  Mb.  Justice  Stbwabt,  March  18, 1912 : 
The  injury  plaintiff  sustained  is  traceable  directly 
to  the  dangerous  position  he  occupied  on  the  car  on 
which  he  was  a  passenger.  He  was  not  within  the  car, 
but  was  standing  in  the  oi>en  doorway  with  his  back 
to  the  interior  of  the  car  with  one  hand  resting  on  the 
door-jamb,  while  in  the  other  he  was  holding  an  um- 
brella. While  in  this  position  the  train  started.  It  had 
proceeded  but  a  short  distance  when  passing  a  switch  or 
Vol.  ocxxxv— 17 
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crossing,  another  track  than  its  own — ^it  does  not  clearly 
appear  which — the  car  on  which  plaintiff  was  a  passen- 
ger was  jolted,  not  however  to  any  unusual  degree,  but 
nevertheless  to  a  degree  sufficient  to  cause  passengers 
within  the  car  and  standing  next  to  the  plaintiff  to 
press  against  him.  By  this  pressure  he  was  forced  from 
his  position  out  upon  the  platform,  and  in  his  effort  to 
take  hold  of  the  railing  of  the  car  he  fell  to  the  ground. 
The  negligence  complained  of  was  that  the  defendant 
company  by  its  servants  in  charge  operated  the  train 
in  such  a  reckless  and  careless  manner  that  at  or  when 
the  iK)int  where  the  tracks  crossed  Race  street,  the 
plaintiff  without  fault  or  contributory  negligence  on  his 
part,  was  violently  jolted  and  thrown  from  his  position 
on  the  car  upon  the  track.  It  is  quite  sufficient  to  say 
with  respect  to  the  negligence  here  alleged,  that  there 
was  no  evidence  in  the  case  to  support  the  charge.  It 
cannot  be  pretended  that  the  accident  occurred  through 
any  defect  in  any  of  the  means  of  transportation  or  that 
these  or  any  of  them  were  being  employed  in  a  negligent 
way.  So  far  as  appears  from  the  evidence,  there  was 
not  a  circumstance  in  the  case  indicating  that  any- 
thing had  occurred  in  connection  with  the  operation 
and  management  of  the  train  or  in  its  movement,  that 
was  not  necessarily  incident  under  the  most  skillful  di- 
rection with  the  most  approved  equipment.  Had  the 
negligence  charged  been  failure  on  part  of  the  company 
to  provide  the  plaintiff  with  a  safe  place  in  which  to 
ride,  in  consequence  of  which  the  injury  resulted,  the 
case  would  not  have  been  so  entirely  naked  of  facts 
tending  to  support  the  charge,  for,  accepting  the  testi- 
mony offered  as  correct,  the  car  on  which  plaintiff  rode 
was  crowded  beyond  its  seating  capacity,  and  its  aisles 
so  filled  with  passengers  standing,  that  plaintiff  could 
advance  no  further  than  the  door.  Unquestionably  in- 
jury happened  to  him  because  of  the  position  he  occu- 
pied ;  but  was  he  in  that  position  because  the  company 
had  allowed  him  no  other  accommodation?     He  does 
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not  80  testify.  He  says  that  there  was  a  passenger 
coach  in  the  rear  of  the  one  on  which  he  was  riding 
which  contained  no  passengers.  He  made  no  attempt 
to  enter  that  car  either  before  or  after  he  made  the  dis- 
covery that  the  first  car  was  crowded.  He  nowhere 
gives  any  reason  for  not  seeking  a  safer  place  than  the 
one  he  occupied ;  nor  does  he  mention  a  single  obstacle 
or  circumstance  that  stood  in  the  way  of  his  finding  a 
seat  in  the  car  to  the  rear.  So  far  as  appears  a  step 
or  two  across  the  connected  platform  of  the  two  cars 
would  have  placed  him  where  this  accident  at  least 
could  not  have  happened.  The  testimony  not  disclosing 
any  necessity  for  his  occupying  the  position  he  did,  and 
remaining  in  it,  the  lack  of  such  evidence  was  not  to 
be  supplied  by  conjecture  on  the  part  of  the  jury.  For 
the  injury  that  resulted  he  was  without  cause  of  action. 
The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 
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Lewis  V.  PhUadelphia,  Appellant 

Municipalities — Municipal  contracts — Collusion  between  city 
officials  and  contractor — Findings  of  fact. 

1.  A  finding  of  fact  by  a  chancellor  that  a  municipal  contract 
was  entered  into  by  a  fraudulent  combination  between  the  city 
officials  and  a  contractor,  will  not  be  reversed  by  the  appellate 
court  where  the  established  facts  amply  warrant  such  finding. 

Municipalities — Municipal  contract — Supplemental  contract — 
Repair  of  streets — Advertising — Competitive  "bidding, 

2.  Where  a  municipal  contract  for  repairing  the  streets  of  a 
city  during  a  particular  year  declares  that  the  amount  to  be  paid 
shall  not  ex^^eed  a  sum  stated,  ''being  the  amount  at  present  ap- 
propriated and  available  for  that  purpose,''  and  further  provides 
that  when  further  appropriations  are  made  the  contractor  will,  at 
the  request  of  the  city,  enter  into  additional  contracts  for  the 
continuance  of  the  work  during  the  year  "at  the  prices  herein  pro- 
vided, and  in  accordance  with  the  proposal  and  specifications 
hereto  attached"  the  city  cannot  enter  into  a  supplemental  con- 
tract with  the  same  contractor  without  the  necessary  legal  pre- 
requisites of  advertising  and  competitive  bidding. 

Mr.  Justice  Elkin  dissents. 

Argued  Jan.  10,  1912.  Appeal,  No.  86,  Jan.  T., 
1911,  by  defendants  from  decree  of  C.  P.  No.  2,  Phila. 
Co.,  Sept.  T.,  1910,  No.  3899,  on  bill  in  equity  in  ease 
of  Theodore  J.  Lewis,  S.  Weir  Mitchell,  Wm.  M.  Long- 
streth,  Arthur  H.  Lea,  Andrew  R.  Wright,  Charles  F. 
Jenkins,  Barton  C.  Hirst,  Cyrus  D.  Foss,  Jr.,  Newbold 
Etting,  Logan  M.  Bullitt  and  Charles  C.  Binney  v.  City 
of  Philadelphia;  John  E.  Reybum,  Mayor  of  the  City 
of  Philadelphia;  John  M.  Walton,  Controller  of  the 
City  of  Philadelphia;  Murrell  Dobbins,  Treasurer  of 
the  City  of  Philadelphia;  George  R.  Stearns,  Director 
of  the  Department  of  Public  Works  of  the  City  of  Phil- 
adelphia ;  Wm.  R.  Benson,  Chief  of  the  Bureau  of  High- 
ways of  the  City  of  Philadelphia;  Filbert  Paving  and 
Construction  Company,  a  Corporation  Organized  XJadep 
the  Laws  of  the  State  of  Delaware;  Richard  Y.  Filbert 
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and  B.  F.  Bichardson.    Before  Fbll,  C.  J.,  Brown, 
Mbstbbzat,  Elkin  and  Stbwabt,  JJ.    Affirmed. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Error  assigned  was  decree  awarding  injunction. 

Hampton  L.  Carson,  with  him  John  Kent  Kane,  for 
appellant. — The  judges  in  the  lower  courts  distinctly 
have  declared  that  in  certain  cases  supplemental  con- 
tracts are  legal.  There  is  no  ruling  of  this  Court  which 
contravenes  or  denies  this:  Smith  v.  Philadelphia,  17 
Pa.  D.  E.  231;  Clark  v.  Pittsburgh,  217  Pa.  46;  Smith 
V.  Philadelphia,  17  Pa.  D.  E.  381;  Sheppard  v.  Phila- 
delphia, 17  Pa.  D.  R.  636;  Croasdill  v.  Philadelphia,  18 
Pa.  D.  R.  719;  Smith  v.  Philadelphia,  227  Pa.  423. 

The  contract  and  the  so-called  supplemental  contract 
in  the  case  under  discussion  at  bar,  are  integral  parts 
of  each  other:  Smith  v.  Philadelphia,  227  Pa.  423. 

The  advertisement  covered  the  work  being  done 
under  the  agreement  for  the  year  1910,  and  the  appro- 
priation was  more  than  sufficient. 

There  was  no  legal  evidence  of  a  conspiracy  either  in 
the  formation,  or  i)erf ormance  of  the  contract :  Filbert 
V.  Philadelphia,  181  Pa.  530;  Ballantine  v.  Cummings, 
220  Pa.  621. 

Thomas  Raehum  White,  for  appellees,  cited  Nelson 
V.  New  York,  131  N.  Y.  4  (29  N.  E.  Repr.  814) ;  Ander- 
son's Case,  109  N.  Y.  554  (17  N.  E.  Repr.  209). 

Opinion  by  Mr.  JusncB  Mbstrbzat,  March  18,  1912 : 
This  bill  was  filed  by  certain  citizens,  residents  and 
taxpayers  of  the  city  of  Philadelphia  against  the  city, 
its  officers,  and  the  Filbert  Paving  and  Constmction 
Company,  and  prays  that  a  contract  and  supplemental 
contract  between  the  city  and  the  company  for  repaying 
and   resurfacing  asphalt   paved   streets   occupied   by 
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tracks  of  the  Rapid  Transit  Company  be  declared  void, 
and  that  the  company  be  required  to  account  for  the 
money  paid  to  it  under  the  contracts.  After  the  proper 
advertisementSy  the  contract  was  executed  on  June  29, 
1910,  and  required  the  company  to  furnish  the  material 
and  perform  the  work  in  repaying  and  resurfacing  the 
streets  during  the  year  1910.  It  declares  that  the 
amount  to  be  paid  for  the  materials  and  the  work  '^shall 
not  exceed  the  sum  of  |50,000,  being  the  amount  at 
present  appropriated  and  available  for  that  purpose.'' 
The  contract  further  provides  that  when  further  ap- 
propriations are  made  the  company  will,  at  the  request 
of  the  city,  enter  into  additional  contracts  for  the  con- 
tinuance of  the  work.  The  supplemental  contract  was 
executed  on  August  4, 1910,  and  provides  that  the  origi- 
nal agreement  ''shall  be  amended  so  that  the  amount  to 
be  exi)ended  shall  in  no  event  exceed  |200,000  instead  of 
$50,000.'' 

The  bill  charges  that  the  contract  and  supplemental 
contract  were  entered  into  in  violation  of  law  and  in 
collusion  with  the  city  officials  in  pursuance  of  a  con- 
spiracy to  cheat  and  defraud  the  city,  that  the  supple- 
mental contract  was  void  for  the  further  reason  that  it 
was  not  preceded  by  any  advertisement  for  bids  for  the 
work  covered  by  it,  and  that  the  company  had  negli- 
gently and  fraudulently  returned  false  measurements 
of  work  actually  done  and  claimed  and  received  pay- 
ments of  money  according  to  rates  contrary  to  the 
spirit  and  intent  of  the  contract.  The  learned  court 
found  that  the  supplemental  contract  was  invalid  be- 
cause its  execution  was  not  preceded  by  advertise- 
ment or  competitive  bidding,  and  that  it  was  the  result 
of  an  unlawful  combination  between  the  department  of 
public  works  and  the  Filbert  paving  and  Construction 
Company  to  defeat  the  provisions  of  law  relative  to  ad- 
vertising and  competitive  bidding,  and  entered  a  de- 
cree declaring  it  to  be  illegal  and  void  and  restraining 
the  controller  from  approving,  and  the  city  treasurer 
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from  paying,  any  warrants  for  moneys  claimed  to  be 
due  the  Filbert  Paving  and  Construction  Company  for 
work  done  under  said  contract;  and  further  requiring 
the  Construction  Company  to  account  for  the  money 
paid  it  under  the  sanction  of  the  officers  of  the  Bureau 
of  Highways  acting  under  color  of  the  said  illegal 
contract.  From  this  decree  the  Filbert  Paving  and 
Construction  Company  took  this  appeal. 

As  said  by  the  learned  court  below,  the  history  of  the 
transaction  makes  the  court's  findings  clear  and  its  con- 
clusion inevitable.  The  story  of  the  several  transac- 
tions leading  up  to  and  consummated  in  the  execution 
of  the  supplemental  contract  is  found  in  the  evidence 
submitted  on  the  trial  of  the  cause.  The  director  of 
public  works  in  December,  1909,  advertised  for  pro- 
posals to  repair  the  asphalt  streets  occupied  by  the 
Rapid  Transit  Company's  railway  tracks.  The  work 
was  divided  into  three  classes,  one  in  which  the  number 
9t  square  yards  to  be  repaired  in  a  given  city  square 
was  between  100  and  500  yards,  one  between  500  and 
1000  yards,  and  one  where  it  exceeded  1000  yards.  The 
api)ellant  company  and  Barber  Asphalt  Paving  Com- 
pany bid  for  each  class  of  work.  Upon  the  basis  of  the 
yardage  of  work  done  during  the  previous  year,  the 
Barber  Company  was  the  low  bidder.  The  bids  were  all 
rejected.  In  May,  1910,  there  was  a  second  advertise- 
ment and  bids  were  again  submitted  by  the  same  bid- 
ders. There  were,  however,  but  two  prices  asked  for: 
one  where  the  number  of  yards  was  between  100  and 
500  in  a  given  square,  and  the  other  where  the  number 
exceeded  500  yards  in  a  square.  The  bid  of  the  Barber 
Company  was  the  lower,  but  the  Filbert  Company 
claimed  that  the  Barber  Company  had  been  given  ex- 
clusive information  as  to  the  approximate  quantities  of 
work  to  be  done,  and  the  bids  were  rejected.  There  was 
no  force,  however,  in  such  claim  as  the  Filbert  Company 
knew  the  amount  of  work  which  had  been  done  the  pre- 
ceding year  and  that  the  bids  would  be  computed  on  the 
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same  amount  of  work.  The  learned  court  found :  "The 
said  claim  of  the  Filbert  Company  was  made  by  them 
for  the  purpose  of  obtaining  a  rejection  of  the  bids,  and 
to  secure  the  insertion  of  misleading  information  in  the 
next  advertisement  for  bids.^' 

In  June,  1910,  there  was  a  third  advertisement  and  a 
third  submission  of  bids,  and  the  specifications  required 
the  bids  to  be  computed  on  estimated  quantities  of  work 
based  on  the  amount  of  work  of  the  same  character  done 
in  1909.  These  estimated  quantities  of  resurfacing 
were  34,139.66  square  yards  in  amounts  over  100  and 
less  than  500  square  yards  in  a  given  city  square,  and 
90,018.79  in  amounts  exceeding  500  square  yards  in  a 
city  square.  The  director  of  public  works  reserved  the 
right  to  order  work  in  different  amounts  at  his  discre- 
tion. The  Filbert  Company  bid  seventy-five  cents  for 
work  in  quantities  of  100  to  500  yards,  and  twenty 
cents  for  work  in  quantities  exceeding  500  yards  in  a 
given  square;  while  the  Barber  Company  bid  sixty- 
three  cents  for  each  class  of  work.  The  Filbert  Com- 
pany was  the  low  bidder,  based  on  the  estimated  quanti- 
ties of  the  work  given  in  the  specifications,  and  the  con- 
tract was  awarded  to  that  company.  The  specifications 
on  which  the  bids  were  made  provided  that  the  work 
should  be  done  in  strict  accordance  with  the  annexed 
specifications  which  were  made  a  part  of  the  bid  and 
that  contracts  for  work  might  be  awarded  and  executed 
from  time  to  time  in  the  discretion  of  the  department 
of  public  works.  Prior  to  the  submission  of  bids  in 
June  1910  the  Chief  of  the  Bureau  of  Highways  had  in 
his  possession  information  showing  that  the  total  yard- 
age required  in  amounts  less  than  500  yards  in  a  square 
was  70,800  square  yards  and  the  total  yardage  in 
amounts  exceeding  500  yards  in  a  square  was  30,832 
square  yards.  The  learned  court  finds  that  when  the 
Chief  of  the  Bureau  of  Highways  inserted  the  estimate 
given  in  the  advertisement  for  bids  he  knew  that  the 
estimate  was  misleading,  and  further  that  the  records 
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of  the  office  of  the  director  of  the  department  of  public 
works  afforded  precise  information  of  what  had  been 
the  actual  requirement  in  making  such  repairs  and  how 
they  had  been  met,  and  that  from  these  records  the 
officials  could  have  ascertained  approximately  the 
probable  amount  of  repairs  of  each  class  which  would 
be  required  during  the  year  1910.  The  court  also  found 
that  the  general  manager  of  the  Filbert  Company  knew, 
when  he  submitted  bids  in  June,  that  the  estimated 
quantities  stated  in  the  advertisement  for  bids  as  to  the 
probable  amounts  to  be  required  during  the  year  1910 
were  untrue  and  misleading. 

It  will  be  observed  that  the  bid  of  the  Filbert  Com- 
pany was  grossly  unbalanced  and,  as  was  found  by  the 
count,  was  notice  to  the  officers  of  the  city  that  some 
fraud  was  contemplated.  On  the  estimate  given  in  the 
advertisement  it  is  obvious  that  the  bid  of  twenty  cents 
would  net  a  large  loss  to  the  contractor  for  every  yard 
done  and  it  is  equally  clear  that  on  the  seventy-five  cent 
bid  there  would  be  a  large  profit.  The  bid,  however, 
was  accepted. 

Of  the  estimated  quantities  of  resurfacing  given  in 
the  advertisement,  72%  per  cent,  of  the  whole  work 
was  in  amounts  greater  than  500  yards  in  a  given 
square,  and  was  to  be  computed  at  twenty  cents  per 
square  yard,  and  27>4  per  cent,  was  in  amounts  be- 
tween 100  and  500  yards  in  a  given  square  and  was 
computed  at  seventy-five  cents  per  square  yard.  When, 
however,  the  work  was  actually  done  and  paid  for  under 
the  contract  prior  to  November  11,  1910,  amounting  to 
176,924  yards,  only  17  2-10  per  cent,  of  the  whole  had 
been  done  in  amounts  exceeding  500  yards  in  a  given 
square  and  paid  for  at  twenty  cents  per  square  yard, 
and  82  8-10  per  cent,  of  the  whole  had  been  done  in 
amounts  exceeding  100  yards  and  less  than  500  yards 
and  paid  for  at  seventy-five  cents  i)er  square  yard.  In 
addition  the  learned  court  finds:  **0n  June  29,  June 
30,  and  July  1st,  the  day  the  contract  was  executed  and 
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the  two  following  days,  orders  were  issued  for  37,959 
square  yards  of  resurfacing  at  seventy-five  cents  and 
4,400  square  yards  at  twenty  cents.  Up  to  the  time  of 
the  filing  of  the  bill  none  of  the  said  work  ordered  at 
twenty  cents  had  been  paid  for  and  so  far  as  the  evi- 
dence shows  none  had  been  done/'  It  is  further  found : 
"From  June  29th  to  August  3rd  inclusive,  August  4th 
being  the  date  of  the  supplemental  contract,  orders  had 
been  given  for  126,260.15  square  yards  at  seventy-five 
cents  and  for  39,362  square  yards  at  twenty  cents. 
Practically  all  of  the  said  work  ordered  at  seventy-five 
cents  had  been  done  and  paid  for  prior  to  the  filing  of 
the  bill.  Of  the  39,362  square  yards  at  twenty  cents, 
33,325  square  yards  had  not  been  paid  for  prior  to  the  fil- 
ing of  the  bill  and  so  far  as  the  evidence  shows  the  work 
had  not  been  done."  In  addition  to  this,  from  June 
29th  to  August  3rd  orders  had  been  given  amounting 
to  23,500  square  yards  in  amounts  of  exactly  500  yards 
in  a  square.  The  total  cost  of  the  asphalt  work  done  by 
the  Filbert  Company  prior  to  November  1910  was 
1115,896.55,  and  the  court  finds  that  if  the  same  amount 
of  work  had  been  done  in  the  estimated  proportion  on 
which  the  bids  were  computed  it  would  have  cost  only 
162,143.15,  or  fjB3,753.40  less  than  the  amount  actually 
paid  the  Filbert  Company. 

In  addition  to  the  above  it  appears  from  the  evidence, 
and  is  so  found  by  the  court,  that  more  than  one-half 
of  the  work  done  at  seventy-five  cents  i)er  yard  was  in 
amounts  exceeding  400  and  not  exceeding  500  yards  in 
a  given  square,  that  more  than  15,000  square  yards  were 
in  amounts  exceeding  496  and  not  exceeding  500  yards 
in  a  square,  that  in  a  number  of  instances  the  officers  of 
the  Survey  Department  made  report  of  measurements 
and  approved  bills  under  the  contract  in  amounts 
equally  or  slightly  less  than  500  sqare  yards  in  a  given 
square,  where  the  work  actually  done  by  the  Filbert 
Company  in  the  square  was  in  excess  of  500  square 
yards.    From  these  and  other  facts  the  learned  court 
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was  amply  justified  in  finding  that  the  officers  of  the 
city  under  the  contract  in  suit  gave  orders  for  work  in 
amounts  exceeding  100  yards  and  not  exceeding  500 
yards  with  intent  to  favor  the  contractor.  There  are 
numerous  other  instances  appearing  by  the  evidence 
which  i>oint  to  collusion  between  the  contractor  and 
the  city  officials  in  letting  the  contract  to  the  Filbert 
Company,  and  which  have  been  found  and  set  out  in 
detail  by  the  court. 

Prom  the  established  facts  in  the  case,  there  is  no 
escape  from  the  conclusion  that  the  officers  of  the  de- 
partment of  public  works  were  in  collusion  with  the 
Filbert  Company  from  the  incipiency  of  the  contract  to 
the  filing  of  the  bill  in  this  case.  When  the  advertise- 
ments were  made  for  bids  in  December,  1909,  the  de- 
partment had  before  it  the  work  of  that  year  and,  there- 
fore, the  data  was  in  its  xK)Ssession,  as  found  by  the 
court,  from  which  it  could  have  given  approximately 
correct  estimates  of  the  different  classes  of  resurfacing 
which  would  be  required  in  1910.  The  same  informa- 
tion was  before  the  department  when  it  advertised  for 
bids  in  May,  1910.  Not  only  did  the  department  have 
such  information,  but  the  Filbert  Company  could  have 
obtained  such  knowledge  from  its  own  records  and 
doubtless  did  so.  It  was  the  merest  pretext  on  the  part 
of  that  company  in  demanding  of  the  department  that 
the  lower  bid  of  the  Barber  Company  made  in  May, 
1910,  should  be  set  aside  because  the  latter  company  had 
been  given  information  as  to  the  approximate  quantities 
of  work  to  be  done.  The  department  of  public  works 
and  the  Filbert  Company  both  had  the  information 
which  was  given  to  the  Barber  Company.  The  two 
companies,  therefore,  stood  upon  the  same  footing  as 
to  knowledge  of  the  approximate  quantities  of  work 
which  would  be  required  to  be  done  in  the  year  1910. 
The  learned  court  is  fully  sustained  by  the  facts  in  find- 
ing that  the  claim  of  the  Filbert  Company  was  made  to 
secure  the  insertion  of  misleading  information  in  the 
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next  advertisement  for  bids.  In  this  it  manifestly  suc- 
ceeded. The  bid  of  the  Filbert  Company  under  the 
third  advertisement  was  an  unbalanced  bid,  thus  giving 
to  the  company  and  to  the  department  the  opportunity, 
by  collusion,  to  aid  a  favorite  contractor.  The  bid  was 
manipulated  with  a  skill  and  in  a  manner  that  would 
do  credit  to  those  who  were  trained  in  such  matters. 
The  result  is  stated  above.  In  the  second  bidding,  the 
Filbert  Company  bid  forty-five  cents  for  the  work  in 
squares  exceeding  500  square  yards  and  thirty-six  cents 
for  work  in  squares  from  100  to  500  square  yards. 
Under  its  third  bid,  the  Filbert  Company  was  to  do 
nearly  three-fourths  of  the  work  at  twenty  cents  per 
square  yard  and  about  one-fourth  of  it  at  seventy-filve 
cents  per  square  yard.  It  will  be  seen  that  in  compari- 
son with  its  second  bid,  twenty  cents  was  unreasonably 
low  for  the  work  to  be  performed,  and,  as  found  by  the 
court,  the  work  at  twenty  cents  if  done  according  to 
the  advertisement  must  have  resulted  in  great  loss  to 
the  contractor.  Why,  therefore,  was  such  a  bid  made? 
It  would  be  idle  as  well  as  absurd  to  assume  that  the 
Filbert  Paving  Company  intended  to  do  the  work  at  a 
loss,  and  at  so  great  a  loss  as  would  result  from  per- 
forming the  estimated  proportion  of  the  work  at  twenty 
cents  i)er  square  yard.  It  would  be  equally  absurd  to 
assume  that  the  Filbert  Paving  Company  did  not  know, 
at  the  time  it  made  such  bid,  that  it  could  protect  itself 
against  a  loss.  Of  course,  such  protection  was  not 
within  the  power  of  the  company  itself  but  must  neces- 
sarily be  brought  about  by  the  assistance  of  the  dei)apt- 
ment  of  public  works.  Acting  in  concert,  the  city^s  offi- 
cials and  the  Filbert  Company  could  convert  a  manifest 
loss  which  would  result  from  a  compliance  with  the 
contract  into  large  profits  for  the  Filbert  Company. 
Under  the  bid  and  the  specifications  the  opportunity 
was  afforded  and  the  result  shows  it  was  readily  em- 
braced. In  the  first  place,  as  found  by  the  court  belo^ 
the  department  knew  that  the  estimate  was  false  and 
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misleading  when  it  was  inserted  in  the  advertisement. 
The  orders  specifying  the  streets  to  be  resurfaced  under 
the  contract  were  given  from  time  to  time  to  the  con- 
tractor by  an  officer  of  the  department  of  public  works 
and  by  the  asphalt  inspectors  in  the  several  highway 
department  districts.  These  officers,  without  the  exer- 
cise of  any  discretion  on  the  part  of  the  Chief  of  the 
Bureau  of  Highways,  issued  orders  for  work  calling  for 
qnantitie9  over  or  under  500  square  yards.  This  gave 
the  desired  opportunity  for  the  city  officials  to  add  to 
the  amount  of  the  work  to  be  done  at  the  higher  price 
and  to  lessen  the  work  to  be  done  at  the  lower  price 
bid  by  the  contractor.  We  have  stated  above  what  they 
actually  did,  and  the  extent  to  which  they  transferred 
the  low  priced  work  at  twenty  cents  per  square  yard  to 
the  high  priced  work  for  which  the  city  was  to  pay 
seventy-five  cents  per  square  yard,  thereby  disclosing 
unmistakably  the  fact  that  the  city  employees  in  the 
department  of  public  works  were  acting  in  collusion 
with  the  contractor  to  defraud  the  city.  By  this  con- 
duct of  the  city  employees,  the  low  priced  work  esti- 
mated in  the  advertisement  to  be  72i^  i)er  cent,  of  the 
entire  work  and  to  be  done  at  twenty  cents  per  square 
yard  had  been  diminished  to  17  2-10  per  cent,  of  the 
whole  amount,  and  the  high  priced  work  estimated  in 
the  advertisement  at  27^  per  cent,  of  the  entire  amount 
of  work  and  to  be  paid  for  at  seventy-five  cents  i)er 
square  yard  was  increased  to  82  8-10  per  cent,  of  the 
whole  amount  of  work  to  be  done.  The  unbalanced  bid, 
as  manipulated  by  the  city  officials  in  collusion  with 
the  contractor  was,  therefore,  the  efficient  instrument 
by  which  a  loss,  which  would  necessarily  have  resulted 
to  the  contractor  from  compliance  with  his  bid,  was 
converted  into  a  profit  of  over  |53,000  to  the  contractor 
for  the  work  done  up  to  November  11,  1910.  Not  only 
did  the  contractor  reap  the  benefit  of  the  action  of  the 
city  officials  in  issuing  orders  in  undue  proportion  for 
work  to  be  done  in  less  amounts  than  500  square  yards, 
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but  he  was  relieved  from  the  five-year  guaranty  which 
he  was  required  to  give  for  all  work  done  in  quantities 
exceeding  500  square  yards  in  a  given  square.  No  such 
guaranty  was  required  with  the  work  done  in  quanti- 
ties of  less  than  500  square  yards.  The  gain,  therefore, 
to  the  contractor  was  more  than  the  amount  of  addi- 
tional money  he  received  as  he  was  relieved  from  the 
five-year  guaranty  contract.  We  think  further  discus- 
sion of  this  phase  of  the  case  is  unnecessary. 

The  above  recital  of  part  of  the  facts  is  in  itself 
amply  sufficient  to  warrant  the  finding  of  the  learned 
court  below  that  there  was  fraud  and  collusion  between 
the  contractor  and  the  city  officials. 

Most  of  the  material  facts  were  known  to  the  depart- 
ment of  public  works  at  the  time  it  entered  into  the 
supplemental  contract  of  August  4,  1910.    The  director 
knew,  as  found  by  the  court  below,  when  he  executed 
the  supplemental  contract  that  the  twenty-cent  work 
instead  of  being  72%  per  cent,  of  the  total,  as  he  had 
assumed  in  his  price  formula,  was  by  actual  i)erform- 
ance  only  5  per  cent.,  and  that  the  seventy-five  cent 
work  instead  of  being  27^^  per  cent,  was  by  actual  per- 
formance 95  per  cent,  of  the  total.    In  short,  he  knew 
that  he  was  paying  seventy-two  cents  per  square  yard 
for  the  work.     This  was  found  by  the  court  and  is 
amply  sustained  by  the  evidence.    In  addition  to  other 
evidence,  the  attention  of  the  director  was  called  to 
these  facts  by  a  letter  of  July  13,  1910,  in  which  the 
relative  quantities  of  high  priced  and  low  priced  work 
being  done  by  the  contractor  were  directly  brought  be- 
fore him.    This  information  was  not  only  known  to  the 
head  of  the  department  but  to  the  officers  who  gave 
the  orders  to  the  contractor  to  do  the  work.    With  this 
information  before  him,  with  the  knowledge  that  under 
the  contract  of  June,  1910,  the  contractor  was  doing 
only  5  per  cent,  of  the  work  at  the  lower  ppfce  and  96 
I)er  cent,  of  the  work  at  the  higher  price,  and  the  whole 
work  at  over  seventy-two  cents  i)er  square  yard,  the 
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director  of  the  department  entered  into  the  supple- 
mental contract  agreeing  to  pay  the  same  contractor 
{150^000  more  for  work  at  the  same  rate.  The  conclu- 
sion is  irresistible  that  the  conspiracy  and  collusion 
which  attached  to  and  tainted  the  original  contract  en- 
tered into  the  supplemental  agreement. 

The  contract  of  August  4,  1910,  was  a  supplemental 
agreement  prohibited  by  the  statutes  and  ordinances 
regulating  municipal  contracts,  and  was  therefore  in- 
valid and  not  binding  upon  the  city.    The  requisites  of 
a  valid  municipal  contract  and  the  argreements  for- 
bidden by  the  statutes  and  ordinances  applicable  to 
the  city  of  Philadelphia  are  pointed  out  in  Smith  v. 
Philadelphia,  227  Pa.  423.    The  learned  counsel  for  the 
appellant  seeks  to  differentiate  the  present  case  from 
Smith  V.  Philadelphia  on  the  ground  that  the  supple- 
mental contract  was  authorized  by  the  original  con- 
tract and  was  merely  an  extension  or  an  enlargement 
of  the  prior  contract.    With  this  contention  we  do  not 
agree.     The  contract  of  August  4th  was  a  new  agree- 
ment entered  into  by  the  city  and  the  contractor  by 
which  the  latter  was  to  perform  work  at  the  unit  prices 
stated  in  the  original  contract  "and  in  accordance  with 
the  proposals  and  specifications  hereto  attached'^  to  the 
amount  of  f  150,000.     Had  this  agreement  been  made 
with  another  contractor  on  the  same  terms,  it  would 
not  even  be  suggested  that  it  was  not  an  agreement  sep- 
arate and  distinct  from  the  contract  of  June  29,  1910. 
That  it  is  between  the  same  parties  is  wholly  immate- 
rial.   Had  it  not  been  entered  into,  there  would  be  no 
liability  on  the  part  of  the  contractor  to  perform  the 
work  nor  any  liability  on  the  part  of  the  city  to  pay  for 
the  work.    It  was  a  new  agreement  on  the  part  of  the 
contractor  to  repair  and  resurface  the  traction  road 
streets  with  work  and  materials  to  the  amount  of 
1150,000. 

The  original  contract  provided  that  the  work  to  be 
done  under  it  should  not  exceed  the  sum  of  |50,000, 
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being  the  amount  stated  in  the  agreement  as  then  ap- 
propriated and  available  for  the  purpose.  Beyond  that 
amount^  the  contractor  could  *not  bind  the  city  for  work 
done  under  the  contract.  He  could  recover  nothing  ad- 
ditional for  work  done,  and  the  city  could  not  compel 
him  to  do  any  additional  work  under  the  agreement. 
The  contract  was  at  an  end  between  the  parties,  and 
any  further  work  done  in  repairing  or  resurfacing  the 
streets  could  legally  be  done  only  in  pursuance  of 
another  contract  duly  executed  by  the  parties.  The 
parties  attempted  to  acomplish  this  purpose  by  enter- 
ing into  a  supplemental  contract  of  August  4th  with- 
out the  requisite  advertising  and  competitive  bidding. 
This  was  not  authorized  by  the  original  agreement. 
That  contract  declares  that  the  amount  to  be  paid  for 
the  work  to  be  done  under  it  should  not  exceed  f50,000. 
In  a  subsequent  clause  a  like  declaration  is  made,  but 
with  the  proviso :  "Unless  amended  or  supplemented  as 
hereinbefore  provided."  The  appellant  relies  on  this 
proviso'  to  give  validity  to  the  supplemental  agreement. 
But  the  proviso  is  entirely  inconsistent  with  the  pre- 
ceding paragraph  in  which  the  amount  to  be  exi)ended 
on  the  work  is  absolutely  fixed  at  the  sum  named. 
Moreover,  the  proviso  is  rendered  nugatory,  as  there  is 
no  provision  "hereinbefore"  for  amending  or  supple- 
menting the  original  agreement.  The  only  prior  pro- 
yision  relative  to  additional  contracts  is  that  on  the  ex- 
piration of  the  original  agreement  "a  further  contract 
or  contracts."  and  not  "amendatory  or  supplemental" 
contracts,  may  be  entered  into  "at  the  prices  herein  pro- 
vided and  in  accordance  with  the  proposal  and  specifi- 
cations hereto  attached."  It  was  a  new  or  "further  con- 
tract" according  to  the  original  si)eciflcations  which 
the  contractor  was  required  to  enter  into  at  the  request 
of  the  city.  The  proviso  is  therefore  ineffective  and 
necessarily  falls. 

That  the  original  contract  required  the  contractor  to 
enter  into  a  further  contract  at  the  request  of  the  city 
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is  wholly  immaterial  and  does  not  validate  the  other- 
wise illegal  agreement  of  August  4th.  Such  a  pro- 
vision was  binding  on  neither  the  city  nor  the  contrac- 
tor as  neither  could  validate  it  by  becoming  a  party  to 
it  The  precedent  advertising  and  competitive  bidding 
being  wanting  in  such  a  contract  it  was  void,  and  the 
attempt  to  infuse  life  into  it  by  the  provision  in  the 
original  contract  was  fruitless.  To  sustain  the  distinc- 
tion made  by  the  learned  counsel  for  the  appellant  be- 
tween the  supplemental  contract  declared  void  in 
Smith  V.  Philadelphia  and  the  contract  of  August  4th  in 
the  present  case  would  afford  the  parties  an  oppor- 
tunity to  do  just  what  the  law  says  they  shall  not  do : 
enter  into  municipal  contracts  without  advertising  and 
competitive  bidding.  If  the  parties  may  enter  into  an 
agreement  such  as  we  have  in  this  case,  and  legally  pro- 
vide therein  for  supplemental  agreements  at  the  pleas- 
ure of  the  city  without  complying  with  the  necessary 
legal  prerequisites,  the  statutes  and  ordinances  regula- 
ting municipal  contracts  will  be  set  at  naught,  and 
there  will  be  no  limit  to  the  number  of  supplemental 
contracts  or  the  amount  to  be  exi)ended  thereunder. 
The  favorite  contractor  would  then  indeed  have  a  har- 
vest, and  the  unfaithful  city  officer  would  be  afforded 
the  opportunity  of  expending  the  city's  money  in  de- 
fiance of  the  law  which  requires  advertisement  and 
competitive  bidding.  The  parties  cannot  evade  the  law 
and  squander  the  city's  money  by  any  such  device. 
The  decree  of  the  court  below  is  affirmed. 

Mb.  Justice  Elkin,  dissenting: 

I  cannot  give  my  assent  to  the  proposition  that  the 
city  did  not  have  the  power  to  make  the  contract  in 
question,  and  that  is  one  ground  upon  which  the  court 
below  and  here  bases  the  decision.  I  fully  agree  that  if 
there,  was  collusion  and  fraud  either  in  making  the  con- 
tract, or  in  the  performance  of  work  under  it,  the  relief 
prayed  for  should  be  granted.  But  it  is  a  very  different 
Vol  ccxxxv— 18 
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thing  to  say  that  the  city  could  not  make,  under  any  cir- 
cumstanceSy  a  valid  contract  such  as  was  made  in  the 
present  case^  even  if  acting  in  good  faith  and  for  the 
general  welfare  of  the  public.  To  so  hold  is  to  deny  the 
city  the  right  to  exercise  a  power  it  possesses^  even  for 
a  good  and  wholesome  purpose.  For  the  purposes  of 
this  case  it  is  not  necessary  to  take  such  an  extreme  po- 
sition^  because  the  rights  of  the  parties  could  have  been 
determined  upon  the  facts  as  found  by  the  learned  court 
below,  without  taking  from  the  city  a  power  which  in 
many  instances  can  be  beneficially  exercised  by  munici- 
palities. In  the  present  case  there  was  a  previous  ap- 
propriation, unexhausted;  a  previous  advertisement  for 
bids  covering  repairs  for  the  whole  year;  and  a  con- 
tract which  required  in  express  terms  the  contractors 
to  do  the  additional  work  when  requested  by  the  city. 
Everything  subsequently  done  was  in  accordance  with 
the  terms  of  the  original  contract  which  was  made  after 
advertisement  upon  the  basis  of  competitive  bidding. 
It  is  true  that  the  original  contract  contained  a  pro- 
vision limiting  the  cost  of  the  work  to  be  done  to 
150,000,  being  the  amount  of  the  appropriation  then 
available  for  street  repairing  purposes.  But  the  con- 
tract also  provided  in  terms  that  as  further  appropria- 
tions became  available  the  city  would  have  the  right  to 
call  upon  the  contractor  to  continue  or  complete  the 
work  "at  the  prices  herein  provided  and  in  accordance 
with  the  proposal  and  specifications  hereto  attached.^^ 
In  another  clause  of  the  contract  it  was  declared  to  be 
the  understanding  of  the  parties  that  the  expenditures 
for  materials  and  labor  were  to  be  limited  to  |50,000 
'^unless  amended  or  supplemented  as  herein  provided." 
The  subject  matter  was  repairs  of  streets,  not  new  im- 
provements, or  work  of  a  fixed  definite  character.  It 
is  the  duty  of  the  city  to  repair  its  streets,  and  this  is 
a  continuing  obligation.  In  the  very  nature  of  things 
municipal  authorties  cannot  at  the  beginning  of  a  year 
definitely  fix  the  amount  and  character  of  the  repairs 
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which  the  streets  may  require  during  the  entire  year. 
The  extent  and  necessity  of  repairs  must  be  ascertained 
from  time  to  time  by  the  municipal  authorities  charged 
with  the  duty  of  inspection.  There  is  no  statutory  pro- 
vision,  and  there  should  be  no  policy  of  law,  requiring 
successive  advertising  every  time  certain  streets  may 
need  repairs  during  the  year.  All  of  these  things 
should  be  contemplated  in  the  original  advertisement; 
the  bids  should  be  made  upon  this  basis;  and  the  con- 
tract should  cover  these  conditions.  It  seems  to  me 
this  is  the  proper  view  to  take  of  the  power  of  a  city  in 
dealing  with  the  subject  of  street  repairs.  To  deny  the 
city  the  power  to  make  annual  contracts  upon  a  single 
advertisement,  where  all  the  bidders  are  on  equal  foot- 
ing, is  to  seriously  interfere  with  the  orderly  conduct 
of  municipal  affairs.  The  previous  advertisement  in 
the  present  case  was  for  repairs  "during  the  year  1910, 
as  required  by  the  Highway  Department,"  and  the  work 
was  all  done  under  the  contract  in  that  year.  My  posi- 
tion is  that  the  city  had  the  power  to  make  such  a  con- 
tract, and  in  the  absence  of  collusion  or  fraud,  it  was 
binding,  according  to  its  terms,  upon  all  parties  con- 
cerned. Of  course,  if  there  was  collusion  and  fraud, 
the  contract,  whether  it  be  called  original  or  supple- 
mental, was  vitiated,  and  the  parties  could  assert  no 
rights  under  it.  The  collusion  and  fraud  charged  de- 
pend upon  the  facts  and  not  ui)on  the  power  of  the  city 
to  make  the  contract. 

Fop  the  reasons  stated,  I  cannot  agree  with  that  part 
of  the  opinion  which  in  effect  declares  that  the  original 
contract  did  not  cover  repairs  of  street  for  the  whole  of 
the  year  1910,  and  that  it  required  readvertisement  as 
additional  repairs  became  necessary. 


Digitized  by 


Google 


276     KAUPMANN,  AppeUant,  v.  PHILADBLPHIA. 

S7llabufl--Statemeiit  of  Facts.  [385  Pa. 

Kaufmann,  Appellant,  v.  Philadelphia. 

Road  law — Widening  street — Title  to  land^-Dedication — Deed — 
Damagem* 

1.  Where  a  lot  137  feet  deep  abuts  on  a  street  sixty-six  feet  wide, 
and  the  city  by  ordinance  widens  the  street  to  seventy-two  feet,  by 
taking  a  three  feet  wide  strip  on  each  side,  but  providing  that 
existing  buildings  shall  not  be  affected  until  altered  or  re-built, 
and  thereafter  the  owner  conveys  the  land  by  deed  in  which  it  is 
described  as  134  feet  deep  on  a  seventy-two  feet  wide  street,  and 
the  grantee  in  turn  conveys  the  land  by  the  same  description  to 
another  person,  such  third  grantee  can  claim  no  damages  for  the 
widening  when  he  re-builds  according  to  the  building  line  of  the 
widened  street.  In  such  a  case  the  first  deed  made  the  three  feet 
wide  strip  a  part  of  the  street  as  effectually  as  a  formal  dedication 
to  the  use  of  the  public  could  have  made  it 

2.  The  fact  that  the  coping  and  steps  of  the  building  extended 
onto  the  strip  of  land  included  in  the  widening  of  the  street  is 
unimportant  as  affecting  the  rights  of  the  parties,  if  the  encroach- 
ment was  not  beyond  the  limits  of  the  usual  permissive  uae  of  city 
streets. 

Argued  Jan.  10,  1912.  Appeal,  No.  13,  Jan.  T.,  1911, 
by  plaintiffs  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June 
T.,  1905,  No.  2168,  refusing  to  take  off  non-suit  in  case 
of  Morris  A.  Kauf mann,  et  al.,  Executors,  Etc.  v.  CJity  of 
Philadelphia.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat, 
Elkin  and  Stbwabt,  JJ.    Affirmed. 

Appeal  from  award  of  jury  of  view.  Before  Davis,  J. 
At  the  trial  the  plaintiff  made  the  following  offer: 
*^Mr.  Carr:  I  offer  to  prove  by  this  witness  that,  in 
accordance  with  the  Ordinance  of  1886,  he,  as  the  sur- 
veyor of  the  third  district,  in  which  this  property  is  lo- 
cated, prepared  a  plan  of  the  street,  showing  the  build- 
ings that  would  be  affected  by  the  widening;  that  the 
plan  so  prepared  by  him  shows  that  the  property  on  the 
southwest  comer  of  Thirteenth  and  Arch  streets  and 
the  buildings  thereon  were  affected  by  the  widening; 
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that  on  the  three  foot  portion  of  the  property  between 
134  feet  and  137  feet  there  was  erected  a  portion  of  the 
building  which  was  there  prior  to  the  Ordinance  of  1886 ; 
that  the  plan  shows  that  this  portion  of  the  building 
would  be  affected  by  the  taking  of  the  three  feet  neces- 
sary in  the  widening;  this  to  be  followed  by  other  testi- 
mony showing  that  the  plaintiffs,  when  given  possession 
of  the  proi)erty,  had  possession  of  the  whole  137  feet, 
and  continued  in  that  possession  until  they  began  to 
rebuild,  when,  in  accordance  with  the  Ordinance  of 
1886,  they  had  to  recede  three  feet,  that  is,  they  were 
given  the  building  line  as  36  feet  from  the  center  of  the 
street.  I  also  offer  to  prove  by  other  witnesses  that  this 
portion  of  three  feet  of  the  lot  is  of  great  value,  and  was 
worth  at  the  time  of  the  taking  over  |5,000. 

"Mr.  Gibbons:  This  offer  is  objected  to,  because  the 
deed  offered  in  evidence  on  behalf  of  the  plaintiffs  re- 
cites the  property  purchased  as  follows :  'All  that  cer- 
tain lot  or  piece  of  ground,  with  the  buildings  and  im- 
provements thereon  erected,  described  according  to  a 
survey  made  thereof  by  W.  C.  Cranmer,  surveyor  and 
regulator  of  the  third  survey  district  of  the  city  of  Phil- 
adelphia, on  the  9th  day  of  October,  A.  D.  1895,  as  fol- 
lows, to-wit:  Situate  on  the  south  side  of  Arch  street 
(as  widened  to  the  width  of  72  feet)  and  west  side  of 
Thirteenth  street,  in  the  ninth  ward  of  the  city  of  Phila- 
delphia, containing  in  front  or  breadth  on  the  said  Arch 
street  60  feet  and  extending  of  that  width  in  length  or 
depth  southward  along  the  west  side  of  said  Thirteenth 
street  134  feet  to  the  north  side  of  Cuthbert  street, 
bounded  northwardly  by  the  said  Arch  street,  eastward 
by  said  Thirteenth  street,  southward  by  said  Cuthbert 
street  and  westward  by  ground  now  or  late  of  William 
Sansom,'  said  deed  being  dated  February  17,  1902,  and 
recorded  in  Deed  Book  W.  S.  V.  No.  35,  page  198. 

^'The  Court:  It  appears  from  the  deed  of  the  St. 
George's  Hall  Society  to  Henry  Charles  Lea,  dated  De- 
cember 23, 1895,  that  the  grantee  in  that  deed  took  title 


Digitized  by 


Google 


278     £AUFMANN,  Appellant,  v.  PHILADELPHIA. 

Statement  of  Facts— Arguments.  {286  Pa. 

to  a  lot  of  ground  134  feet  in  depths  fronting  on  Arch 
street  as  widened  to  the  width  of  72  feet  This  descrip- 
tion is  carried  in  the  deed  from  Henry  Charles  Lea  to 
Morris  Liyeright  and  Benjamin  F.  Greenwald,  dated 
February  17,  1902,  the  grantees  in  that  deed  being  the 
plaintiffs  in  the  case  at  bar.  It  would  seem,  therefore^ 
that  the  plaintiffs  did  not  take  title  under  the  deed 
from  Lea  to  Liveright  and  Greenwald  to  the  three  feet 
of  ground  for  which  they  now  claim  compensation,  by 
reason  of  the  alteration  of  the  building  and  the  widening 
of  Arch  street  to  the  width  of  72  feet,  as  set  forth  in  the 
Ordinance  of  1886.  For  these  reasons  I  sustain  the  de- 
fendant's objection. 

Exception  for  plaintiffs.  [3] 

The  court  entered  a  compulsory  non-suit  which  it  sub- 
sequently refused  to  take  off. 

Errors  assigned  were  (1)  refusal  to  take  off  non-suit 
and  (3)  ruling  on  evidence  quoting  the  bill  of  excep- 
tions. 

William  A.  Carr,  with  him  W.  Horace  Hepburn  and 
Sidney  L.  KrausSy  for  appellants. — ^Appellants  took  title 
to  the  three  foot  portion  of  the  ground  with  the  portion 
of  the  improvements  thereon  erected.  According  to  the 
rule  of  law  announced  in  all  the  cases,  a  conveyance  of 
land  bounded  on  a  street  gives  to  grantee  a  title  to  the 
middle  of  the  street  if  the  grantor  himself  had  a  title  to 
it,  and  did  not  expressly  or  by  clear  implication  reserve 
it:  Paul  V.  Carver,  24  Pa.  207;  Fitzell  v.  Philadelphia, 
211  Pa.  1;  Higgins  v.  Sharon  Borough,  5  Pa.  Superior 
Ct.  92. 

The  mention  in  a  deed,  by  name,  of  a  street  which  is 
upon  the  city  plan,  but  unopened,  does  not  amount  to  a 
dedication  to  the  public  use  of  the  grantors^  title  to  the 
soil  of  the  street:  Forbes  St.,  70  Pa.  125;  Brooklyn  Sfe, 
118  Pa.  640;  Neely  v.  Philadelphia,  212  Pa.  661. 
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Henry  J.  CHbhons,  assistant  collector,  with  him  Edwin 
0.  Lewis,  assistant  city  solicitor,  and  Michael  J.  Ryan, 
city  solicitor,  for  appellee. — ^Appellants  are  estopped  by 
prior  dedication  in  this  case.  This  dedication  is  proved 
by  appellants  themselves  in  the  three  deeds  offered  by 
them  to  show  the  chain  of  title:  Griffin's  Appeal,  109 
Pa.  150;  Weiss  v.  So.  Bethlehem  Borough,  136  Pa.  294; 
Bichardson  v.  McKeesport,  18  Pa.  Super.  Ct,  199;  Cot- 
ter V.  Philadelphia,  194  Pa.  496. 

Where  a  property  owner  draws  back  his  property  line, 
the  abandoned  space  comes  under  the  jurisdiction  of  the 
municipality  for  all  its  future  use,  public  or  otherwise, 
if  no  reservation  is  made  by  the  donor :  Bomot  v.  Bon- 
schur,  202  Pa.  463;  Waters  v.  Philadelphia,  208  Pa. 
189;  Forsythe  v.  Philadelphia,  211  Pa.  147;  Higgins  v. 
Sharon  Borough,  5  Pa.  Super.  Ct.  92;  Munn  v.  Sharon 
Borough,  5  Pa.  Super  Ct.  103;  Bichardson  v.  McKees- 
port, 18  Pa.  Super.  Ct.  199;  Story  St,  11  Phila.  456; 
Wickham  v.  Twaddell,  25  Pa.  Super.  Ct  188;  Carroll  v. 
Asbury,58  Pa.  Super.  Ct  354;  Forsythe  v.  Philadelphia, 
211  Pa.  147;  Bornot  v.  Bonschur,  202  Pa.  463. 

Opinion  by  Mb.  Chief  Justice  Fell,  March  18, 1912: 
Arch  street,  in  the  city  of  Philadelphia,  was  originally 
laid  out  and  opened  of  the  width  of  sixty-six  feet.  In 
1886  the  city  by  ordinance  directed  the  widening  of  the 
street  to  seventy-two  feet,  three  feet  to  be  added  to  either 
side.  The  ordinance  was  not  to  apply  at  once  to  proper- 
ties on  which  buildings  were  erected,  but  all  new  or  al- 
tered buildings  were  to  be  placed  back  on  the  new  line 
established.  At  that  time  the  St.  George's  Hall  Associa- 
tion was  the  owner  of  a  lot  with  a  building  thereon,  at 
the  South-west  comer  of  Arch  and  Thirteenth  streets, 
sixty  feet  in  front  on  Arch  street,  which  was  sixty-six 
feet  wide,  and  extending  south  on  the  line  of  Thirteenth 
street,  one  hundred  and  thirty-seven  feet.  In  1895  the 
Association  conveyed  this  lot  to  Henry  C.  Lea  by  deed, 
in  which  it  was  described  as  being  on  the  South  side  of 
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Arch  street  as  widened  to  the  width  of  seventh-two  feet 
and  containing  in  front  or  breadth  on  Arch  street  sixty 
feet  and  extending  of  that  width  southward  along  the 
west  side  of  Thirteenth  street  one  hundred  and  thirty- 
seven  feet,  bounded  northward  by  said  Arch  street,  and 
eastward  by  the  said  Thirteenth  street.  In  1902  Mr. 
Lea  conveyed  the  property  by  deed  containing  the  same 
description  to  the  plaintiffs,  who  desiring  to  rebuild,  re- 
ceded three  feet  in  accordance  with  the  ordinance  of 
1886.  This  proceeding  was  to  recover  the  value  of  the 
strip  of  ground  three  feet  in  width  included  in  the  street 
by  its  widening.    At  the  trial  a  non-suit  was  entered. 

The  contention  of  the  appellants  is  that  under  the 
well  established  rule  of  law  that  a  conveyance  of  land 
bounded  on  a  highway  gives  the  grantee  a  title  to  the 
middle  of  the  highway,  if  the  grantor  himself  had  title 
to  it,  and  did  not  expressly  or  by  clear  implication  re- 
serve it,  they  acquired  title  to  the  strip  of  land  three 
feet  wide  on  the  Arch  street  front,  and  can  recover  of 
the  city  the  loss  occasioned  by  being  required  to  re- 
cede three  feet  when  they  rebuilt.  This  contention 
could  be  sustained  if  they  had  bought  a  lot  one  hun- 
dred and  thirty-seven  feet  in  depth,  bounded  by  a  street 
sixty-six  feet  in  width.  But  in  the  deed  to  them  and 
the  deed  to  their  grantor,  the  lot  is  described  as  "situate 
on  the  South  side  of  Arch  street,  as  widened  to  the 
width  of  seventy-two  feet,*'  and  the  three  feet  taken 
from  the  south  side  of  the  street  is  deducted  from  the 
depth  of  the  lot.  The  right  the  plaintiffs  acquired  to 
the  land  in  question  was  to  its  use  as  part  of  the  high- 
way, in.  common  with  the  general  public,  with  the  rever- 
sionary right  to  the  land  as  a  part  of  the  bed  of  the 
street  in  the  event  that  the  street  should  be  vacated. 
This  was  all  their  grantor  i)ossessed  and  all  that  he 
conveyed  to  them.  The  St.  George's  Hall  Association 
in  1895  established  a  new  line  as  the  northern  boundary 
of  its  lot  that  conformed  with  the  ordinance  of  1886 
and  conveyed  according  to  it.    As  between  the  Aaso- 
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dation  and  its  grantee  the  three  feet  at  the  northern 
end  of  its  lot  was  made  a  part  of  the  street,  as  effect- 
ually as  a  formal  dedication  to  the  use  of  the  public 
could  have  made  it:  Bornot  v.  Bonschur,  202  Pa.  463; 
Porsythe  v.  Philadelphia,  211  Pa.  147.  The  plaintiffs, 
therefore,  lost  nothing  and  had  no  right  to  recover. 

The  fact  that  the  coping  and  steps  of  the  building  ex- 
tended onto  the  strip  of  land  included  in  the  widening 
of  the  street  is  unimportant  as  affecting  the  rights  of  the 
parties,  since  the  encroachment  was  not  beyond  the 
limits  of  the  usual  permissive  use  of  city  streets. 

The  judgment  is  affirmed. 


Martin,  Appellant,  v.  Provident  Life  &  Trust 
Company. 

WUl — Conversion — Blending  real  and  personal  estate — Inten^ 
Hon — Construction. 

1.  When  it  is  manifest  that  each  and  every  provision  of  a  will 
can  be  carried  out  without  a  sale  of  the  real  estate,  and  an  effort 
is  made  to  derive  an  intention  to  convert  from  the  fact  of  a  blend- 
ing of  the  real  and  personal  estate,  such  inference  cannot  be  sup- 
ported, except  as  it  rests  on  something  more  than  a  mere  failure  on 
part  of  the  testator  to  distinguish  between  the  two  kinds  of  prop- 
erty in  directing  that  his  estate  be  divided  into  shares  and  so  dis- 
tributed. 

2.  Testator  devised  and  bequeathed  his  entire  estate  to  trustees, 
with  active  duties  in  trust,  to  pay  over  one-third  of  the  net  in- 
come to  his  wife  for  life,  and  the  remaining  two-thirds  of  the  net 
income  in  equal  shares  unto  his  five  children.  He  further  di- 
rected as  follows :  "And  upon  the  death  of  my  said  wife  I  order 
and  direct  that  my  said  trustees  shall  hold  and  dispose  of  the  one- 
third  part  of  the  principal  or  capital  of  my  said  estate  on  which 
my  said  wife  had  been  receiving  the  income,  and  apply  the  income 
and  principal  thereof  upon  the  uses  and  trusts  herein  declared 
concerning  the  remaining  two-thirds  of  my  said  estate  directed  to 
be  held  as  hereinabove  set  forth  for  the  use  and  benefit  of  my 
children."    He  also  provided  as  follows:    "When  and  as  my  said 
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children  shall  xespectively  die,  I  order  and  direct  my  said  trustees 
to  pay  over  and  divide  the  share  or  shares  of  my  ^tate  on  which 
said  decedent  or  decedents  shall  have  been  receiving  the  income  as 
aforesaid  unto  and  among  such  persons  or  persons  as  said  dece- 
dent or  decedents  shall  by  his,  her  or  their  last  will  or  wills  direct, 
limit  and  appoint,"  and  in  default  of  such  api>ointment  thereof 
among  such  person  or  persons  as  would  be  entitled  under  the  in- 
testate laws  "if  said  decedent  or  decedents  had  died  intestate 
seized  and  possessed  thereof  absolutely  and  in  fee."  Held,  (1) 
that  it  was  not  the  intention  of  the  testator  to  convert  his  real  and 
personal  property  into  a  common  fund  out  of  which  distributees 
were  to  be  paid,  but  that  his  intent  was  that  the  residuary  bene- 
ficiaries were  to  receive  their  respective  shares  of  the  personal 
estate  in  cash,  and  succeed  to  the  real  estate;  and  (2)  that  upon 
the  death  of  one  of  the  children  the  person  or  persons  on  whom 
such  child's  share  of  the  real  estate  devolved,  had  a  right  to  main- 
tain a  bill  in  equity  for  partition. 

Argued  Jan.  10,  1912.  Appeal,  No.  265,  Jan.  T., 
1911,  by  plaintiffs  from  decree  of  C.  P.  No.  1,  Phila. 
Co.,  Dec.  T.,  1910,  No.  3411,  dismissing  bill  in  equity  in 
case  of  Frank  P.  Martin  et  al.  v.  The  Provident  Life  & 
Trust  Company,  Trustee,  under  the  will  of  Michael 
McCahey,  deceased,  et  al.  Before  Fell,  C.  J.,  Brown, 
Mbstbezat,  Elkin  and  Stewart,  JJ.    Reversed. 

Bill  in  equity  for  partition  of  the  real  estate  of  which 
Michael  McCahey  died  seized. 

The  bill  recited  that  Michael  McCahey  had  died  May 
2nd,  1894,  leaving  a  last  will  wherein  he  had  devised 
and  bequeathed  his  entire  estate,  real,  personal  and 
mixed,  to  The  Provident  Life  and  Trust  Company  of 
Philadelphia,  upon  the  following  trust:  "To  invest  and 
keep  invested  the  same  in  good  and  sufficient  securities, 
to  collect  and  receive  the  rents,  issues,  income,  divi- 
dend and  profits  thereof,  to  manage  and  control  the 
real  estate  thereof  and  keep  the  same  in  proper  repair, 
and  after  paying  out  of  the  said  income,  the  costs, 
charges,  taxes  and  expenses  of  managing  the  said  es- 
tate then  to  pay  over  one-third  of  the  net  income  thereof 
unto  my  wife  Maria  McCahey  for  her  life  and  the  re- 
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maining  two-thirds  of  said  net  income  in  equal  shares 
onto  my  children  Bosey  McCahey  (wife  of  James 
McCahey),  Mary  McCahey,  Annie  McCausland  (wife 
of  Thomas  McCausland),  Thomas  McCahey  and  Mag- 
gie Shallow  (wife  of  James  Shallow)  for  their  re- 
spective lives,  the  shares  of  my  said  daughters  to  be 
for  their  sole  and  separate  use,  benefit  and  behoof,  and 
when  and  as  my  said  children  shall  respectively  die,  I 
order  and  direct  my  said  trustees  to  pay  over  and  di- 
vide the  share  or  shares  of  my  estate  on  which  said 
decedent  or  decedents  shall  have  been  receiving  the  in- 
come as  aforesaid  unto  and  among  such  person  or  per- 
sons as  said  decedent  or  decedents  shall  by  his,  her  or 
their  last  will  or  wills  direct,  limit  and  appoint,  and  in 
default  of  such  direction,  limitation  or  appointment 
then  to  pay  over  unto  and  divide  said  share  or  shares 
of  my  said  estate  among  such  person  or  persons  as 
would  have  been  entitled  thereto  under  the  intestate 
laws  of  Pennsylvania  if  said  decedent  or  decedents  had 
died  intestate  seized  and  possessed  thereof  absolutely 
and  in  fee.  And  upon  the  death  of  my  said  wife,  I  order 
and  direct  that  my  said  trustees  shall  hold  and  dis- 
pose of  the  one-third  part  of  the  principal  or  capital 
of  my  said  estate  on  which  my  said  wife  had  been  re- 
ceiving the  income  and  apply  the  income  and  principal 
thereof  upon  the  uses  and  trusts  herein  declared  con- 
cerning the  remaining  two-thirds  of  my  said  estate 
directed  to  be  held  as  hereinabove  set  forth  for  the  use 
and  benefit  of  my  children  as  aforesaid.'^  That  by  a 
subsequent  clause  in  the  will  the  testator  directed  as 
follows:  "I  authorize  and  empower  my  trustees  and 
executors  herein  named,  at  any  time  in  their  discretion, 
to  sell  at  public  or  private  sale,  for  such  price  or  prices 
and  upon  such  terms  as  they  may  deem  proper,  all  or 
any  part  of  my  real  estate  not  hereinabove  si)ecially 
designated,  and  to  make,  execute  and  deliver  to  the 
purchaser  or  purchasers  thereof  good  and  sufficient 
deeds  of  conveyance  therefor,  freed  and  discharged  of 
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all  trusts  and  without  liability/'  &c.  By  a  later  clause 
he  directs  that  ^^During  the  continuance  of  the  trusts 
herein  created,  I  authorize  and  empower  my  said  trus- 
tees to  have  all  repairs  to  my  said  real  estate  made 
under  the  supervision  of  my  son-in-law  James  McCahey, 
without  liability,"  &c. 

Maria  McCahey,  widow  of  testator  died  1  January, 
1897,  all  of  the  children  named  in  the  will  surviving. 
Subsequently  in  1906  Thomas  McCahey,  one  of  the 
children  named  in  the  will,  died,  having  by  his  last  will 
directed  that  his  interest  in  the  estate  of  his  father  be 
equally  divided  between  his  wife  and  his  four  surviving 
children.  One  of  the  children,  Margaret  E.  Willis, 
wife  of  Louis  E.  Willis,  subsequently  assigned  and  con- 
veyed all  her  interest  in  the  estate  of  Michael  McCahey 
to  Marion  A.  Martin,  who,  with  her  husband  joining, 
filed  the  present  bill  to  enforce  partition  of  the  real 
estate. 

The  court  dismissed  the  bill  in  the  following  opinion : 
"At  the  argument  it  was  agreed  by  counsel  for  the 
parties  that  the  exceptions  filed  by  plaintiff  to  the 
answer  and  amended  answer  of  the  defendant  might  be 
treated  as  a  demurrer  to  answer,  and  that  the  matter 
should  be  disposed  of  as  on  bill,  answer  and  demurrer, 
and  we  have  therefore  so  considered  it.  We  are  of  the 
opinion  that  the  testator  by  his  will  did  not  intend  to 
vest  in  any  of  the  beneficiaries  named  therein  the  title 
to  any  portion  of  his  real  estate;  but  that  the  title 
thereto  was  vested  in  the  trustee  and  mingled  with 
personal  estate  for  the  purpose  of  raising  a  fund  to  be 
administered,  paid  out  and  distributed  among  the  bene- 
ficiaries by  the  trustee  in  the  manner  indicated  by  the 
will ;  and  that  there  was  an  equitable  conversion  of  the 
real  estate  for  the  purposes  of  the  trust.  The  plaintiffii 
have  a  complete  and  adequate  remedy  at  law  which  may 
be  invoked  at  any  time  for  the  purpose  of  effecting  a 
distribution  of  the  estate  by  the  trustee,  in  accordance 
with  the  terms  of  the  will.    The  demurrer  of  the  plain- 


Digitized  by 


Google 


MAETIN,  Appellant,  v.  PROVIDENT  L.  &  TB.  CO.  285 
1912.]         Statement  of  Facts — Opinion  of  the  Oourt 
tiffs  is  therefore  overruled  and  the  bill  is  dismissed  at 
the  cost  of  the  plaintiffs.''    From  this  decree  the  plain- 
tiffs have  appealed. 

Error  assigned  was  decree  dismissing  the  bill. 

Clarence  E.  Kuemmerle,  with  him  William  D.  Neil- 
son,  for  appellant. — Marion  A.  Martin,  one  of  the  ap- 
pellants, as  the  grantee  of  Louis  E.  Willis  and  Margaret 
E.  Willis,  acquired  the  legal  title  in  fee  simple  of  an  un- 
divided one-twenty-flfth  of  the  real  estate  described  in 
the  bill:  Bacon's  App.,  57  Pa.  504;  Porcey's  App.,  106 
Pa.  508;  Seeds  v.  Burk,  181  Pa.  281;  Bawle's  App.,  119 
Pa.  100;  Henszey's  Estate,  220  Pa.  212;  Sheridan  v. 
Sheridan,  136  Pa.  14;  Eberly  v.  KoUer,  209  Pa.  298; 
Carter's  Est.,  225  Pa.  355;  Caldwell  v.  Snyder,  178  Pa. 
420. 

The  will  of  the  testator  did  not  effect  an  equitable 
conversion  of  his  real  estate :  Yerkes  v.  Yerkes,  200  Pa. 
419;  Painter  v.  Painter,  220  Pa.  82;  Hunt's  App.,  105 
Pa.  128;  Peterson's  App.,  88  Pa.  397;  Perot's  App.,  102 
Pa.  235;  Darlington  v.  Darlington,  160  Pa.  66;  Seeds  v. 
Burk,  181  Pa.  281. 

F.  B.  Bracken,  with  him  Joseph  B.  Townsend  and 
Charles  C.  Tovmsend,  for  api>ellees. — The  provisions  of 
testator's  will  clearly  indicate  an  intention  to  create  a 
fund  for  ultimate  distribution  by  the  trustee,  upon 
the  termination  of  the  life  estates,  respectively,  and  the 
power  to  sell  the  real  estate  was  a  necessary  incident 
thereto:  Seeds  v.  Burk,  181  Pa.  281;  Ramsey  v.  Ram- 
sey, 226  Pa.  249;  Hutchison's  App.,  82  Pa.  509;  Keim's 
Est,  201  Pa.  609. 

Opinion  by  Mb,  Justice  Stbwabt,  March  18, 1912: 
The  governing  consideration  here,  as  in  all  such  cases, 
is  the  intention  of  the  testator.    If  the  intention  was 
that  the  real  estate  was  to  be  converted  and  the  several 
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beneficiaries  were  to  take  the  proceeds  as  money,  the 
bill  was  properly  dismissed,  otherwise  it  should  have 
been  sustained.  Where  the  will  contains  a  positive  and 
unmistakable  direction  to  sell  in  any  event,  no  ques- 
tion can  arise.  Where  it  contains  no  express  direction 
to  sell,  and  a  sale  is  necessary  to  carry  out  the  pro- 
visions of  the  will,  the  inference  arises  that  this  is 
what  the  testator  contemplated.  Again,  where  the  tes- 
tator in  disposing  of  his  property  blends  his  real  and 
personal  property  and  creates  a  single  fund  out  of 
which  the  beneficiaries  are  to  be  paid,  a  like  inference 
arises.  In  the  present  case  it  is  not  pretended  that  any 
necessity  exists  for  a  sale  of  the  real  estate  in  order 
to  carry  out  the  provisions  of  the  will.  Each  and  every 
provision  can  be  satisfactorily  administered  without 
conversion.  The  dismissal  of  appellants'  bill  was  put 
exclusively  upon  the  ground  that  by  the  terms  of  the 
will  the  real  and  personal  estates  were  blended  for  the 
purpose  of  raising  a  fund  to  be  distributed  among  the 
beneficiaries.  To  this  construction  of  the  will  we  can- 
not agree.  When  it  is  manifest  that  each  and  every 
provision  of  the  will  can  be  carried  out  without  a  sale 
of  the  real  estate,  and  the  effort  is  to  derive  an  inten- 
tion to  convert  from  the  fact  of  a  blending  of  the  real 
and  personal  estate,  such  inference  cannot  be  supported 
except  as  it  rests  on  something  more  than  a  mere  failure 
on  part  of  the  testator  to  distinguish  between  the  two 
kinds  of  proi)erty  in  directing  that  his  estate  be  divided 
into  shares  and  so  distributed.  For,  as  said  in  Seeds  v. 
Burk,  181  Pa.  281,  the  general  expression  "divide  and 
pay,''  per  se  includes  real  and  i)ersonal  estate,  since 
land  as  well  as  personalty  may  be  the  subject  of  di- 
vision in  kind.  True,  api>ellees  point  to  other  features 
of  the  will  as  showing  a  blending  of  the  two  estates, 
but  these,  as  well  that  to  which  we  have  just  adverted, 
are  of  little  significance  when  comimred  with  another 
feature  which  seems  to  have  been  overlooked  in  the  dis- 
cussion, and  which  to  our  mind  is  wholly  inconslBtent 
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with  the  theory  advanced  by  the  appellees.  That  there 
was  to  be  ultimately  a  sale  of  the  real  estate  by  the 
trustees^  is  the  contention  of  the  appellees;  but  when? 
The  will  directs  that  ^^When  and  as  my  said  children 
shall  respectively  die,  I  order  and  direct  my  said  trus- 
tees to  pay  over  and  divide  the  share  or  shares  of  my 
estate  on  which  said  decedent  or  decedents  shall  have 
been  receiving  the  income  as  aforesaid,  unto  and  among 
such  person  or  persons  as  said  decedent  or  decedents 
shall  by  his,  her  or  their  last  will  or  wills  direct,  limit 
and  appoint,  and  in  default,"  &c.  It  will  hardly  be  con- 
tended that  this  provision  was  a  blending  of  the  two 
estates;  that  the  testator  here  intended  that  upon  the 
death  of  any  one  of  his  children  an  undivided  one-fifth 
interest  in  his  real  estate  was  to  be  sold  in  order  to 
pay  over  to  the  residuary  beneficiaries  the  share  on 
which  such  child  had  been  receiving  the  income;  and 
that  like  proceeding  was  to  follow  upon  the  death  of 
each  survivor.  Or,  take  the  case  of  the  widow,  who  died 
within  three  years  after  the  death  of  the  testator.  The 
provision  as  to  her  is  ^^And  upon  the  death  of  my  said 
wife,  I  order  and  direct  that  my  said  trustees  shall  hold 
and  dispose  of  the  one-third  part  of  the  principal  or 
capital  of  my  said  estate  on  which  my  said  wife  had 
been  receiving  the  income,  and  apply  the  income  and 
principal  thereof  upon  the  uses  and  trusts  herein  de- 
clared concerning  the  remaining  two-thirds  of  my  said 
estate  directed  to  be  held  as  hereinabove  set  forth  for 
the  use  and  benefit  of  my  children  as  aforesaid."  It 
will  hardly  be  contended  that  this  reveals  a  blending  of 
the  two  estates,  and  an  intention  that  upon  the  death 
of  the  widow  one  undivided  third  interest  of  the  real 
estate  was  to  be  sold  in  order  that  the  trustees  might 
apply  the  income  upon  the  uses  and  trusts  declared. 
Both  the  provisions  we  have  quoted  show  unmistakably 
that  testator  clearly  distinguished  between  the  two 
estates ;  that  it  was  no  part  of  his  intention  to  convert 
both  into  a  common  fund  out  of  which  distributees 
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were  to  be  paid;  but  on  the  contrary,  the  intention 
clearly  was  that  the  residuary  beneficiaries  were  to  re- 
ceive their  respective  shares  of  the  personal  estate  in 
cash  and  succeed  to  the  real  estate,  as  he  himself  ex- 
pressed it  elsewhere  in  the  will,  as  though  the  first 
takers  ^^had  died  intestate,  seized  and  possessed  thereof 
absolutely  and  in  fee.''  A  discussion  of  the  cases  cited 
by  counsel  with  a  view  to  distinguish  them,  would  be 
unprofitable.  There  can  be  no  question  as  to  the  cor- 
rect rule  to  apply  when  questions  like  this  arise.  Con- 
troversy only  arises  where,  in  the  absence  of  express 
direction  to  sell,  the  eflfort  is  to  derive  an  intention  to 
convert  from  the  provisions  of  the  will,  general  or 
si>ecial.  Since  it  seldom  happens  that  two  wills  are 
exactly  alike  in  their  terms,  exact  precedents  are  cor- 
respondingly rare.  We  have  none  here ;  and  while  many 
may  be  found  bearing  close  resemblance  to  this,  it  will 
be  found  on  examination  that  we  are  not  running  coun- 
ter to  any  of  these  in  reversing  this  decree. 

The  assignments  of  error  are  sustained ;  the  decree  is 
reversed,  and  it  is  ordered  that  plaintiffs'  bill  be  rein- 
stated with  a  procedendo. 
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Massey's  Estate. 

WUU — ConBirueiion — Vested  and  contingent  remainders. 

After  a  gift  of  the  entire  income  of  his  estate  to  his  wife  for 
life  testator  gave  one-third  of  the  residue  of  his  estate  to  his  son 
absolutely,  and  the  remaining  two-thirds  to  his  executors  in  trust 
to  pay  the  net  income  thereof  equally  to  his  two  daughters  M.  and 
H.,  for  their  respective  lives,  and  from  and  after  their  respective 
deaths  to  assign  their  respective  shares  of  the  residuaiy  estate  to 
and  among  their  respective  child  or  children,  or  their  issue,  for  such 
share  interest  or  estate,  as  the  respective  daughters  might  appoint 
by  will,  and  in  default  of  such  appointment  to  assign  the  shares 
of  said  daughters  to  their  respective  child  or  children  equally. 
*^ut  if  my  said  daughters  shall  die  without  leaving  any  child  or 
children  living  at  the  time  of  their  respective  decease,  or,  if  leav- 
ing such  then  living,  all  should  die  during  minority  without  leav- 
ing issue  to  survive  them,  then  the  share  of  such  so  respectively 
dying  shall  accrue  to  and  belong  to  my  other  children  mentioned 
in  this  my  will  and  to  the  issue  of  any  of  them  being  then  de- 
ceased, such  issue  to  take  equally  the  share  their  parent  would 
have  taken  if  living,  the  share  coming  to  any  daughter  to  be  held 
by  my  executors  upon  the  trusts  above  mentioned."  Testator's 
widow  died,  and  thereafter  the  son  died  without  issue,  but  leav* 
ing  a  widow.  By  his  will  he  bequeathed  all  of  his  property  to 
his  sister  H.  The  widow  elected  to  take  against  his  will.  Subse- 
quently testator's  daughter  M.  died  intestate,  unmarried  and  with* 
out  issue.  Held,  (1)  that  the  testator's  son's  estate  had  a  vested 
interest  in  one-half  of  the  trust  estate  held  for  M.  for  life;  (2) 
that  one-half  of  this  one-half  should  be  awarded  to  the  son's  widow, 
and  the  other  one-half  thereof  to  H.  imder  the  son's  will. 

Argued  Jan.  10, 1912.  Appeal,  No.  271,  Jan.  T.,  1913 
by  Helen  F.  Massey,  from  decree  of  O.  C.  Phila.  Co., 
Jan.  T.,  1892,  No.  578,  dismissing  exceptions  to  adjudi- 
cation in  Estate  of  William  Massey,  deceased.  Before 
Fell,  C.  J.,  Brown,  Mbstbbzat,  Elkin  and  Stbwaei; 
JJ.    Affirmed. 

Exceptions  to  adjudication. 
Vol.  ooxxxv— 19 
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Andbbson,  J.,  filed  the  following  opinion : 

After  a  gift  of  the  income  from  his  entire  estate  for 
life  to  his  wife,  testator  gave  one-third  of  the  residue 
to  his  son  Walter  S.  Massey  absolutely  and  the  remain- 
ing two-thirds  in  trust  to  pay  the  net  income  therefrom 
in  equal  shares  to  his  two  daughters  Margaret  B.  Massey 
and  Helen  F.  Massey  for  life,  and  from  and  after  their 
respective  decease  upon  the  further  trust  to  ^^assign 
their  respective  shares  of  said  residuary  estate  to  and 
among  their  respective  child  or  children  or  their  issue 
for  such  share  interest  or  estate  as  my  said  respective 
daughters  whether  married  or  single  may  respectively 
by  will  or  writing  in  the  nature  thereof  direct  limit  or 
appoint  to  and  among  their  children,  and  in  default  of 
such  appointment  upon  the  further  trust  to  assign  and 
convey  the  shares  of  my  said  daughters  respectively  to 
their  respective  child  or  children  equally.  But  if  my 
said  daughters  shall  die  without  leaving  any  child  or 
children  living  at  the  time  of  their  respective  decease* 
or,  if  leaving  such  then  living,  all  should  die  daring 
minority  without  leaving  issue  to  survive  them,  then 
the  share  of  such  so  respectively  dying  shall  accrue  to 
and  belong  to  my  other  children  mentioned  in  this  my 
will  and  to  the  issue  of  any  of  them  being  then  deceased, 
such  issue  to  take  equally  the  share  their  parent  would 
have  taken  if  living,  the  share  coming  to  any  daughter 
to  be  held  by  my  executors  upon  the  trusts  above  men- 
tioned." 

Testator's  daughter  Margaret  E.  Massey  died  July 
13,  1910,  intestate,  unmarried  and  without  issue.  Wal- 
ter S.  Massey  died  May  29,  1909,  without  issue,  leaving 
him  surviving  his  wife,  Harriet  M.  P.  Massey,  and  by 
his  will,  made  prior  to  his  marriage,  gave  his  estate  to 
his  sister,  Helen  F.  Massey.  His  widow  elected  to  take 
against  his  will,  and  therefore  his  estate  is  divisible 
between  her  and  Helen  F.  Massey. 

Claim  was  made  at  the  audit  on  behalf  of  Harriet  M. 
P.  Massey  to  one-quarter  of  the  principal  of  the  fund 
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held  in  trust  for  Margaret^  on  the  ground  that  Walter 
had  a  vested  interest  therein  in  remainder.  This  claim 
was  resisted  on  behalf  of  Helen  F.  Massey,  the  surviv- 
ing child  of  testator,  on  the  ground  that  the  interest  of 
Walter  was  contingent  upon  his  surviving  Margaret, 
and  having  died  in  her  lifetime  he  took  no  part  thereof. 

The  auditing  judge  held  that  the  interest  of  Walter 
vested  in  him  at  the  time  of  the  testator's  death  and 
therefore  distributed  the  fund  held  in  trust  for  Mar- 
garet one-half  to  the  trustees  for  Helen  F.  Massey  and 
the  other  one-half  as  part  of  Walter's  estate,  one-half 
to  his  widow  and  one-half  to  his  sister  Helen  as  the  sole 
legatee  under  his  will,  and  to  this  distribution  the 
present  exceptions  are  filed. 

We  are  not  convinced  that  it  is  necessary  to  decide 
what  interest  Walter  Massey  had  during  his  lifetime,  as 
the  question  is  rather  what  interest  passed  to  his  es- 
tate at  the  time  of  the  death  of  Margaret. 

This  distinction  is  pointed  out  in  Buzby's  Appeal,  61 
Pa.  111.  In  that  case  the  testator  devised  certain  real 
estate  in  trust  for  the  use  of  his  son  William  for  life 
and  after  his  death  in  trust  for  his  children  then  living 
and  the  issue  of  such  of  them  as  should  be  deceased, 
their  respective  heirs  and  assigns,  in  equal  parts  or 
shares,  etc.,  and  for  want  of  such  child  or  children  or 
lawful  issue,  then  in  trust  for  the  use  of  his  (testator's) 
right  heirs  forever.  William  died  without  issue,  and 
the  decision  turned  on  the  question  as  to  who  were  the 
right  heirs  of  the  testator  who  were  to  succeed  to  the 
estate  on  the  death  of  William  without  children  or  issue 
of  deceased  children.  Mr.  Justice  Wiluams,  in  a  clear 
and  lucid  opinion,  calls  attention  to  the  fact  that  many 
cases  in  Pennsylvania  had  decided  such  remainder  in- 
terests to  be  vested,  and  others  contingent,  and  goes  on 
to  say:  "If,  then,  the  estate  devised  to  the  testator's 
right  heirs  was  a  vested  remainder,  the  heirs  at  his 
death  took  the  estate,  and  as  William,  the  devisee  for 
life,  was  one  of  the  testator's  heirs,  it  would  follow  that 
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his  devisees  became  entitled  to  his  share  on  the  termina- 
tion of  his  life  estate.  But  there  are  authorities,  and 
among  them  some  decisions  of  our  own,  which  show 
that  the  remainder  in  this  case  is  to  be  regarded  as  con- 
tingent rather  than  as  vested;  and  the  weight  of  the 
authorities  seems  to  be  in  favor  of  this  doctrine.  ♦  ♦  * 
If,  then,  the  remainder  is  to  be  regarded  as  contingent, 
in  whom  did  it  vest?  In  those  who  were  heirs  of  the 
testator  at  the  time  of  his  death,  or  in  those  who  were 
heirs  at  the  death  of  his  son  William?  The  remainder, 
If  contingent,  did  not  vest  till  William's  death.  But 
it  does  not  follow  that  it  vested  in  those  who  were  the 
heirs  at  his  death;  if  it  did,  then  it  was  doubly  con- 
tingent. The  event  upon  which  it  was  to  take  effect, 
and  the  persons  to  whom  the  estate  was  limited,  were 
both  dubious  and  uncertain.  If  there  was  no  uncer- 
tainty as  to  the  class,  the  persons  composing  this  class 
could  only  be  known  and  ascertained  upon  the  death  of 
the  tenant  for  life.  If  the  remainder  had  been  ex- 
pressly limited  to  the  heirs  living  at  the  death  of  the 
testator,  it  would  have  been  contingent  in  view  of  the 
doctrine  of  the  cases  last  cited.  And  the  question  re- 
curs, who  are  the  testator's  right  heirs?  As  a  general 
rule  of  construction,  it  is  well  settled  that  a  devise  or 
bequest  to  heirs,  or  heirs  at  law  of  a  testator,  or  to  his 
next  of  kin,  will  be  construed  as  referring  to  those  who 
are  such  at  the  time  of  the  testator's  decease,  unless  a 
different  intent  is  plainly  manifest  by  the  will ;"  citing 
numerous  authorities. 

And  speaking  of  the  word  ^^then,"  which,  in  that  case 
as  in  this,  is  used  at  the  beginning  of  the  clause  giving 
the  estate  over,  he  says:  *'Nor  will  the  use  of  the  word 
^then,'  as  introductory  to  the  bequest  or  devise  ovot 
after  the  death  of  the  tenant  or  legatee  for  life,  prevent 
the  general  rule  from  applying  unless  it  is  so  used  as 
clearly  to  indicate  that  the  next  of  kin,  or  heirs  living 
at  the  death  of  the  tenant  for  life,  are  intended  by  the 
testator:    Holloway  v.  Holloway,  5  Ves.   Jun.  399; 
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Ware  v.  Bowland,  2  PhillipB  636;  Wharton  y.  Barker, 
4  Kay  &  Johns.  483.  *  *  *  The  limitation  in  these 
words:  'And  for  want  of  such  child  or  children,  or 
lawful  issue,  then  in  trust  for  the  use  and  behoof  of 
my  right  heirs  for  ever.^  Obviously,  the  word  then  is 
not  used  in  this  clause  as  an  adverb  of  time,  but  as 
a  conjunction,  signifying  in  that  case,  in  that  event  or 
contingency.  If  this  be  its  meaning,  there  is  nothing  to 
prevent  the  general  rule  from  applying,  and  the  words 
must  be  construed  as  referring  to  the  heirs  of  the  tes- 
tator at  the  time  of  his  death.** 

This  was  followed  and  approved  in  Stewart's  Estate, 
147  Pa.  383. 

These  decisions  show  that  it  is  not  essential  that  the 
estate  must  vest  either  in  possession  or  interest  in  the 
ultimate  remainderman  during  his  lifetime,  if  he  fills 
the  description  as  one  who  is  to  take  in  default  of  the 
alternative  remaindermen.  In  the  present  case,  as  in 
Buzby's  Appeal,  and  Stewart's  Estate,  the  question  of 
what  interest  the  children  of  the  decedent  had  during 
their  lifetime  is  of  no  importance.  The  question  before 
us  is  as  to  who  is  to  take  upon  the  contingency  which 
has  now  arisen,  that  is,  the  death  of  Margaret  intestate 
and  without  issue. 

Looking  at  the  will  to  find  who  are  named  as  the 
persons  to  take,  we  ascertain  that  the  parties  answer- 
ing the  description  are  the  daughter,  Helen,  and  the 
son,  Walter,  and  no  other,  unless  either  of  them  should 
die  leaving  issue.  Had  either  of  them  died  leaving 
issue,  the  issue  would  have  stood  in  the  place  of  the 
parent,  but  neither  of  them  having  died  leaving  issue 
the  vesting  of  the  estate  in  them  cannot  be  affected  by 
the  substitutionary  clause;  and,  as  far  as  this  fund  is 
concerned,  the  will  is  to  be  construed  as  though  the  sub- 
stitutionary clause  had  never  been  written:  Garsten- 
sen's  Estate,  196  Pa.  325. 

Walter  Massey  and  his  sister  Helen  answer  the  de- 
scription of  ^^y  other  children  mentioned  in  this  my 
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will|"  and  the  estate  must  pass,  under  the  doctrine  of 
the  cases  cited,  to  or  through  them,  one-half  going  to 
the  trustees  of  Helen  and  the  other  half  passing  to  those 
entitled  to  Walter's  estate,  namely,  his  widow  and  his 
sister. 
The  exceptions  are  dismissed. 

Error  assigned  was  in  dismissing  exceptions  to  ad- 
judication. 

Eli  Kirk  Price  for  appellant. — ^Walter's  remainder 
was  not  vested  but  contingent:  Richardson's  App.,  19 
W.  N.  C.  175;  Carstensen's  Est.,  196  Pa.  325;  Clark's 
Est,  14  W.  N.  C.  94;  Rowland's  Estate,  141  Pa.  553; 
Raleigh's  Estate,  206  Pa.  451;  Manderson  v.  Lukens, 
23  Pa.  31. 

If  it  should  be  held  that,  for  want  of  express  words 
of  survivorship  or  otherwise,  the  trustees  of  Helen,  as 
the  sole  survivor  of  testator's  "other  children"  are  not 
entitled  to  the  whole  estate,  formerly  held  in  trust  for 
Margaret,  there  is  an  intestacy  as  to  the  one-half  of 
Margaret's  estate,  which  would  have  gone  to  Walter  or 
his  issue:  Bell's  Estate,  147  Pa.  389. 

Alfred  I.  Phillips,  for  appellee. — Contingent  remain- 
ders have  not  been  favored  in  Pennsylvania.  They  lead 
to  inequality  and  unfairness  and  are  capable  of  distort- 
ing a  testator's  intention.  The  policy  of  the  Pennsyl- 
vania cases  has  been  to  treat  remainders  as  vested  when- 
ever the  provisions  of  a  will  permit  it:  Letchwortii's 
App.,  30  Pa.  175;  Chew's  App.,  37  Pa.  23;  McClnre'B 
App.,  72  Pa.  414;  Smith's  Estate,  226  Pa.  304. 

The  objections  to  a  contingent  remainder  are  over- 
come by  holding  the  remainder  to  be  vested  subject  to 
being  divested  by  an  attending  contingency.  Remain- 
ders have  been  held  to  be  vested  in  this  manner  in  the 
following  cases:  Minnig  v.  Batdorflf,  5  Pa.  503;  Man- 
derson V.  Lukens,  23  Pa.  31;  Chew's  Appeal,  37  Pa.  28; 
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Womrath  y.  McC!ormick,  51  Pa.  504;  Crawford  v.  Ford^ 
7  W,  N-  C.  532;  Laguerenne's  Estate,  12  W.  N.  C.  110; 
Bichardson^s  Appeal,  19  W.  N.  C.  175;  SculFs  Estate,  9 
Pa.  C.  C.  B.  347;  Carstensen's  Estate,  196  Pa.  C.  C.  B. 
325;  Wetheriirs  Estate,  214  Pa.  150;  Freeman's  Estate, 
35  Pa.  Superior  Ct.  185 ;  Hood  v.  Penna.  Society,  221  Pa. 
474;  Long's  Estate,  228  Pa.  594. 

Opinion  by  Mb.  Justice  Bbown,  March  18, 1912: 
William  Massey  died  testate  February  18,  1891. 
After  directing  that  the  income  from  his  entire  estate 
should  be  paid  to  his  widow  for  life,  he  gave  one-third 
of  his  residuary  estate  to  his  son,  Walter  S.,  absolutely, 
and  the  balance  was  disposed  of  as  follows:  "The  re- 
maining two-thirds  of  my  estate  (subject  to  the  said 
life  estate  of  income  to  my  said  wife)  I  give,  devise  and 
bequeath  unto  my  executors  hereinafter  mentioned  and 
their  heirs  in  trust  to  pay  the  net  income  thereof 
equally  to  my  two  daughters  Margaret  B.  Massey  and 
Helen  F.  Massey  for  their  sole  and  separate  use  re- 
si)ectively  for  their  respective  lives  so  that  the  same 
shall  not  be  liable  for  their  debts  and  contracte  or  for 
the  debte  or  contracts  of  any  husband  tfiat  they  may 
take,  and  from  and  after  their  respective  decease  upon 
the  further  trust  to  assign  their  respective  shares  of 
said  residuary  estate  to  and  among  their  respective 
child  or  children  or  their  issue  for  such  share  interest 
or  estate  as  my  said  respective  daughters  whether  mar- 
ried or  single  may  respectively  by  will  or  writing  in  the 
nature  thereof  direct  limit  or  appoint  to  and  among 
their  children,  and  in  default  of  such  appointment  upon 
the  further  trust  to  assign  and  convey  the  shares  of 
my  said  daughters  respectively  to  their  respective  child 
or  children  equally.  But,  if  my  said  daughters  shall 
die  without  leaving  any  child  or  children  living  at  the 
time  of  their  resi>ective  decease,  or,  if  leaving  such  then 
living,  all  should  die  during  minority  without  leaving 
laine  to  survive  them,  then  the  share  of  such  so  re- 
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■pectiyely  dying  shall  accrue  to  and  belong  to  my  other 
children  mentioned  in  this  my  will  and  to  the  issne  of 
any  of  them  being  then  deceased,  such  issue  to  take 
equally  the  share  their  parent  would  have  taken  if  liv- 
ing, the  share  coming  to  any  daughter  to  be  held  by  my 
executors  upon  the  trusts  above  mentioned/'  The 
widow  of  the  testator  is  long  since  deceased  and  the  son 
Walter  died  May  29,  1909,  without  having  had  issue. 
He  left  a  widow  and  a  will,  by  the  terms  of  which  he 
gave  all  of  his  property  to  his  sister  Helen.  His  widow 
elected  to  take  against  the  vdll,  and,  upon  the  audit  of 
the  account  of  his  executors,  she  was  awarded  one-half 
of  his  estate  and  his  sister  Helen  the  other  half.  Mar- 
garet, the  other  daughter  of  the  testator,  died  July  13, 
1910,  intestate,  unmarried  and  without  issue,  and  the 
question  before  the  court  below,  in  distributing  the 
fund  in  the  hands  of  the  Philadelphia  Trust,  Safe  De- 
posit and  Insurance  Company,  substituted  trustee  for 
the  two  daughters  of  the  testator,  was  whether  the  es- 
tate of  Walter,  who  died  before  his  sister  Margaret, 
without  leaving  issue,  was  entitled  to  share  in  the  dis- 
tribution of  the  fund  held  in  trust  for  her.  Prom  the 
decree  of  the  court  below,  awarding  one-half  of  the  said 
trust  fund  to  the  estate  of  Walter,  his  surviving  sister 
Helen  has  appealed. 

The  auditing  judge  awarded  to  Walter's  estate  one- 
half  of  the  fund  held  in  trust  for  his  sister  Margaret, 
on  the  ground  that  his  estate  had  a  vested  interest  in 
her  trust  estate  under  the  terms  of  his  father's  will. 
In  overruling  the  exceptions  to  the  adjudication  and 
confirming  it  the  court  below  avoided  a  decision  as  to 
what  interest  Walter  had  during  his  life  in  the  fund 
held  in  trust  for  his  sister,  holding  that  the  only  ques- 
tion before  it  was  what  interest,  if  any,  in  that  fund  had 
passed  to  his  estate  upon  her  death. 

If  the  testator  had  directed  that,  upon  the  death  of 
his  daughter  Margaret  without  issue,  the  share  held  in 
trust  for  her  should  go  to  his  heirs  at  law,  the  heirs  to 
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take  would  be  those  who  were  living  at  the  time  of  his 
death,  for  no  contrary  intent  appears  in  his  will: 
Buzby's  Appeal,  61  Pa.  Ill;  Stewart's  Estate,  147  Pa. 
383;  Fitzpatrick's  Estate,  233  Pa.  33.  Walter  was  one 
of  those  heirs,  and  his  estate  would  now  take  his  share 
in  his  sister's  trust  estate;  but  that  there  might  be  no 
doubt  as  to  the  intention  of  the  testator  as  to  who 
should  take  if  Margaret  should  die  without  issue,  he  de- 
clared that  the  estate  held  in  trust  for  her  should  be- 
long to  his  two  other  children,  "to  my  other  children 
mentioned  in  this  my  will  and  to  the  issue  of  any  of 
them  being  then  deceased."  Walter  was  one  of  these 
two  children,  the  other  being  the  surviving  daughter. 
The  survivorship  was  confined  to  the  daughters.  Wal- 
ter or  his  issue  were  to  take  one-half  of  the  trust  fund 
without  condition  upon  the  death  of  either  of  his  sisters 
leaving  no  issue.  As  Walter  died  without  leaving  is- 
sue, the  limitation  over  to  his  issue,  if  he  should  die  leav- 
ing any,  becomes  utterly  unimportant  as  a  substitution- 
ary clause  and  need  not  be  considered  in  the  distribu- 
tion: Carstensen's  Est.,  196  Pa.  325.  The  clear  and 
well  considered  opinion  of  the  court  below  relieves  us 
from  any  further  discussion  of  the  questions  raised  by 
the  appellant. 
Decree  affirmed,  with  costs  to  the  appellee. 
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Faulkner,  Appellant,  v.  McHenry. 

Mortgage — Purchase  of  land  "under  and  subject"  to  mortgage— 
Indemnity— Act  of  June  12, 1878,  P.  L.  205. 

1.  The  words  '^irnder  and  subject"  in  a  conveyance  import  that 
the  grantee  takes  the  land  subject  to  an  encumbrance,  the  amount 
of  which  has  been  deducted  from  the  agreed  price,  and  the  coTe- 
nant  to  be  inferred  from  it  is  that  of  indemnity  for  the  protection 
of  the  grantor.  In  such  a  case  the  grantor  cannot  recover  on  the 
covenant  from  the  grantee,  imless  he  proves  actual  loss. 

2.  Where  a  grantee  of  land  under  and  subject  to  a  mortgage 
made  by  his  grantor  defaults,  and  the  land  is  sold  by  the  sheriff 
in  foreclosure  proceedings  for  an  amoimt  insufficient  to  pay  the 
mortgage,  and  thereafter  a  judgment  is  obtained  against  the  ad- 
ministrator of  the  mortgagor's  estate  for  the  deficiency,  the  admin- 
istrator cannot  recover  from  the  grantee  of  the  land  on  the  implied 
covenant  of  indemnity,  without  showing  that  he  had  paid  the 
judgment  or  had  sustained  some  loss  by  reason  thereof. 

Argued  Jan.  11,  1912.  Appeal,  No.  296,  Jan.  T., 
1911,  by  plaintiff  from  order  of  C.  P.  No.  3,  Phila.  Co., 
June  T.,  1911,  No.  3774,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Charles  A.  Faulkner,  Administrator  of  the  Estate  of 
Thomas  Clements,  deceased  v.  Hugh  McHenry.  Before 
Pbll,  C.  J.,  Brown,  Mbstebzat,  Pottbb,  Elkin,  Stew- 
art and  MosGHZiSKER,  JJ.    Affirmed. 

Assumpsit  on  an  implied  covenant  of  indemnity. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Ferguson,  J.,  discharged  the  rule  on  the  ground  that 
the  plaintiff  had  disclosed  no  actual  loss. 

Error  assigned  was  order  discharging  the  rule. 

M.  J.  McManus,  of  Westcott,  Westcott  d  McManus, 
for  appellant. — That  this  action  can  be  maintained 
without  proof  of  payment  of  the  judgment,  is  fully  sus- 
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tained  by  this  Ck)urt,  in  an  unbroken  line  of  lominoos 
decisions:  McAbee  v.  Cribbs,  194  Pa.  94;  Bamford  y. 
Eeefer,  68  Pa.  389;  Carman  y.  Noble,  9  Pa.  366;  Stroh 
V.  Kimmel,  8  Watts  157;  Miller  y.  Howry,  3  Penrose  & 
Watts  374;  Gardner  y.  Groye,  10  S.  &  B.  137;  May's 
Est,  218  Pa.  64;  Green  y.  Bick,  121  Pa.  130;  Taylor  y. 
Preston,  79  Pa.  436;  Burke  y.  Gummey,  49  Pa.  518; 
Taylor  y.  Mayer,  93  Pa.  42;  Moore's  App.,  88  Pa.  450. 

James  L.  Monihan,  with  him  Robert  A.  Meier,  for  ap- 
pellee.— "The  most  that  can  be  claimed  for  the  words 
^mder  and  subject'  in  a  conyeyance  of  land  is,  that,  as 
between  the  parties,  it  creates  a  coyenant  of  indemnity 
to  the  grantor  on  the  part  of  the  grantee:"  Taylor  y. 
Mayer,  93  Pa.  42;  Moore's  App.,  88  Pa.  450;  Burke  y. 
Gummey,  49  Pa.  518. 

This  principle,  that  the  yendor  has  no  right  of  action 
against  the  yendee  to  recoyer  on  an  implied  coyenant 
in  a  deed  containing  the  "under  and  subje^^t"  clause 
until  he  has  been  forced  to  pay  the  mortgage  either  in 
whole  or  in  part,  is  reaffirmed  in  the  later  cases :  Blood 
y.  Crew  Levick  Company,  171  Pa.  328;  Kirker  v.  Wylie, 
207  Pa.  511 ;  May's  Estate,  218  Pa.  64. 

Opinion  by  Mb.  Chibp  Justice  Fell,  March  18,- 1912 : 
JThis  appeal  is  from  an  order  discharging  a  rule  for 
judgment  for  want  of  a  sufficient  affidayit  of  defense. 
The  defendant  purchased  land  under  and  subject  to  a 
mortgage  made  by  his  grantor  and  because  of  his  de- 
fault the  land  was  sold  by  the  sheriff  under  proceedings 
on  the  mortgage  for  an  amount  insufficient  to  pay  the 
mortgage.  An  action  was  then  brought  on  the  bond  of 
the  mortgagor  and  a  judgment  was  obtained  against 
the  administrator  of  his  estate  for  the  deficiency.  This 
action  was  by  the  administrator  against  the  grantee  of 
the  land  on  the  implied  coyenant  of  indemnity  } 

There  is  much  in  the  facts  that  appear  inttie  state- 
ment and  in  the  ayerments  in  the  affidayit  of  defense  to 
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give  rise  to  the  inference  that  the  action  was  not 
brought  in  the  interest  of  the  estate  of  the  grantor  but 
to  secure  to  the  mortgagee  an  advantage  of  which  the 
Act  of  June  12,  1878,  P.  L.  205,  deprives  the  owner  of 
an  encumbrance  unless  the  grantee  has  expressly  as- 
sumed a  personal  liability  therefor  and  which  provides 
that  the  use  of  the  words  under  and  subject  to  the  pay- 
ment of  an  encumbrance  shall  not  be  construed  to  im- 
pose a  personal  liability  on  the  grantee.  But*  the  main 
question  before  the  court,  and  that  upon  which  its  de- 
cision was  based,  was  whether  the  plaintiff,  who  had 
not  paid  the  judgment  nor  sustained  any  loss  by  reason 
thereof,  could  maintain  the  action. 

Any  apparent  want  of  harmony  in  the  decisions  as 
to  the  right  of  a  party  indemnified  to  recover  without 
proof  of  loss  by  the  payment  of  the  debt  or  otherwise, 
disappears  when  the  nature  of  the  undertaking  is  con- 
sidered and  the  distinction  between  an  obligation  to  do 
a  specified  thing  and  one  of  indemnity  against  loss  re- 
sulting from  non-performance  is  observed.  Where  the 
indemnity  is  against  liability  there  is  a  right  of  recov- 
ery as  soon  as  a  liability  is  incurred;  where  it  is  against 
loss  by  reason  of  a  liability  there  is  no  right  of  recovery 
until  a  loss  occurs :  Stephens  v.  Penna.  Casualty  Co.,  3 
Am.  &  Eng.  Ann.  Cas.,  478,  Note.  In  16  Am.  &  Eng. 
Ency.  of  L.  (2nd  Edition),  178,  the  rule  is  thus  stated, 
"where  the  contract  is  strictly  one  of  indemnity  the  in- 
demnitee cannot  recover  until  he  has  suffered  actual 
loss  or  damage;  the  mere  incurring  of  liability  gives 
him  no  such  right;  but  where  the  contract  is  to  protect 
against  liability,  the  indemnitee  may  recover  as  soon  as 
his  liability  has  become  fixed  and  established,  even 
though  he  has  sustained  no  actual  loss  or  damage  at  the 
time  he  seeks  to  recover.'' 

This  distinction  was  pointed  out  In  the  recent  cases 
of  Wheeler  v.  Equitable  Trust  Co.,  206  Pa.  428 ;  Weight- 
man  V.  Union  Trust  Co.,  208  Pa.  449;  Equitable  Trust 
Co.  V.  Stirety  Co.,  214  Pa.  159.    In  the  opinion  in 
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Weightman  v.  Union  Trust  Co.,  supra,  it  was  said  by 
our  brother  Potter  in  speaking  of  an  agreement  to  do 
a  particular  thing  and  an  agreement  to  save  the  plain- 
tiff harmless  from  loss  occasioned  by  the  failure  to 
carry  out  a  contract,  "The  distinction  between  the  two 
agreements  is  simply  that  between  an  affirmative  cove- 
nant for  a  specific  thing  and  one  of  indemnity  against 
damages  by  reason  of  the  non-performance  of  the  thing 
specified.  The  object  of  both  agreements  may  have 
been  substantially  the  same,  in  that  both  were  intended 
to  save  the  plaintiff  from  loss,  but  the  legal  effect  of  the 
two  agreements  is  essentially  different.''  In  the  cases 
in  which  a  recovery  has  been  had  without  proof  of  loss 
or  damage,  there  was  a  general  indemnity,  an  indemnity 
against  claims  or  a  covenant  to  do  a  particular  thing. 
In  McAbee  v.  Cribbs,  194  Pa.  94,  mainly  relied  upon  by 
the  appellant,  the  obligation  was  not  one  arising  from 
a  purchase  of  land  under  and  subject  to  a  mortgage,  but 
an  express  covenant,  made  after  the  sale  for  the  pur- 
pose of  adjusting  disputes,  to  assume  the  payment  of  a 
mortgage. 

pThe  words  **under  and  subject''  in  a  conveyance,  im- 
port that  the  grantee  takes  the  land  subject  to  an  en- 
cumbrance, the  amount  of  which  has  been  deducted 
from  the  agreed  price,  and  the  covenant  to  be  inferiied 
from  it  is  that  of  indemnity  for  the  protection  of  the 
grantor:  Moore's  Appeal,  88  Pa.  450;  Merriman  v. 
Moore,  90  Pa.  78 ;  May's  Estate,  218  Pa.  64.^^  This  is  the 
doctrine  of  all  our  cases  on  the  subject.  The  contract 
on  which  this  action  was  brought  being  one  of  in- 
demnity to  the  grantor,  a  recovery  could  not  be  had 
without  proof  of  loss.  The  statement  of  claim  did  not 
show  a  loss,  and  it  is  averred  in  the  affidavit  of  defense 
that  no  loss  had  been  sustained.  . 

The  order  discharging  the  rule  is  affirmed. 
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Helf enbein,  Appellant,  v.  Wohlf eld. 

Negligence — Master  and  servant — Assumption  of  risk, 

1.  In  an  action  by  an  employee  against  his  employer  to  xeoover 
damages  for  an  injury  to  his  hand  sustained  while  he  was  working 
at  a  machine  in  defendant's  factory,  a  non-suit  is  properly  en- 
tered where  the  evidence  shows  that  the  plaintiff  was  thirty-seven 
years  old,  that  he  had  worked  at  the  machine  for  fifteen  months, 
that  at  the  time  of  the  accident  he  was  instructing  an  apprentice 
in  its  use;  that  the  machine  was  of  the  kind  in  ordinary  use;  that 
it  was  in  proper  condition;  and  that  any  danger  in  its  use  was  ex- 
ceedingly remote  and  was  fully  understood  by  plaintiff. 

2.  In  such  a  case  the  risk  to  which  the  plaintiff  was  exposed  was 
incident  to  the  business  and  was  obvious,  and  consequently  as- 
sumed by  him. 

Argued  Jan.  11, 1912.  Appeal,  No.  245,  Jan.  T.,  1911, 
by  plaintiff  from  order  of  C.  P.  No.  2,  March  T.,  1908, 
No.  2714,  refusing  to  take  off  non-suit  in  case  of  Israel 
Helfenbein  v.  Samuel  Wohlfeld,  trading  as  The  Ameri- 
can Novelty  Manufacturing  Company.  Before  Fbll, 
C.  J.,  Brown,  Mbstbbzat,  Stbwaet  and  Moschziskbb, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wiltbank,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

At  the  trial  the  court  entered  a  compulsory  non-suit 
which  it  subsequently  refused  to  take  off. 

Error  assigned  was  order  refusing  to  take  off  non- 
suit. 

Bernard  Harris,  for  appellant. 
Ira  Jewell  Williams,  of  Simpson,  Brown  d  WilHams, 
for  appellee. 
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Pbb  Curiam,  March  18, 1912: 

The  plaintiff's  hand  was  injured  while  he  was  en- 
gaged in  operating  a  machine  in  the  defendant's  factory, 
by  which  small  sheets  of  flexible  fibre  board  were 
creased  to  adapt  them  to  use  in  the  manufacture  of 
small  boxes.  The  machine  consisted  of  an  iron  table 
over  the  middle  of  which,  and  seven-eights  of  an  inch 
above  its  surface  was  a  frame  in  which  the  blade  which 
produced  a  crease  worked  up  and  down.  In  operating 
the  machine  the  boards  were  fed  into  the  narrow  space 
under  the  frame  and  pressed  by  the  blade.  The  oper- 
ator handled  the  boards  from  the  edge  nearest  himself 
and  had  no  occasion  to  place  his  hands  within  several 
inches  of  the  blade.  Back  of  the  blade  there  was  a  mov* 
able  gauge  against  which,  when  the  machine  was  fed 
from  the  front,  the  boards  were  pressed  in  order  that 
they  should  be  uniformly  creased.  A  crease  nearer 
than  two  inches  from  the  edge  of  a  board  could  not  be 
made  when  the  operator  stood  at  the  front  of  the  ma- 
chine and  when  a  narrower  margin  was  desired,  he  went 
to  the  back  of  the  machine,  adjusted  the  gauge  at  the 
right  distance  and  placed  the  edge  of  the  board  nearest 
him  against  it.  The  gauge  was  not  intended  as  a  pro- 
tection for  the  operator  but  only  to  secure  uniformity 
in  creasing. 

The  plaintiff  was  thirty-seven  years  old,  he  was  fa- 
miliar with  the  operation  of  the  machine  and  had 
worked  at  it  fifteen  months.  At  the  time  he  was  in- 
jured he  was  at  the  back  of  the  machine  instructing  an 
apprentice  in  its  use. 

It  appeared  from  the  plaintiff's  testimony  that  the 
machine  was  of  the  kind  in  ordinary  use,  that  it  was  in 
proi)er  condition  and  that  any  danger  in  its  use  was  ex- 
ceedingly remote  and  was  fully  understood  by  him.  We 
find  no  evidence  of  negligence  on  the  part  of  the  de- 
fendant The  risk  to  which  the  plaintiff  was  exposed 
was  incident  to  the  business  and  was  obvious  and  con- 
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sequently  assomed  by  him.    It  follows  that  the  nonsuit 
was  properly  entered. 
The  judgment  is  affirmed. 


Kayley  v.  McCourt,  Appellant 

Beneficial  associatione — Subordinate  division — Property  righU — 
Dissolution  of  lodge — Withdrawal  to  another  association. 

The  majority  of  the  members  of  a  subordinate  division  of  a  bene- 
ficial association  have  no  power  to  cany  the  division  and  its  prop- 
erty over  to  another  society  with  which  it  has  sustained  no  rela- 
tions whatever,  against  the  will  of  the  minority. 

Gk)rman  v.  O'Connor,  166  Pa.  239  and  State  Coxmc.  Jr.  Order 
of  United  Am.  Mechanics  of  Pa.  v.  Emery,  219  Pa.  461,  distin- 
guished and  explained. 

Argued  Jan.  11, 1912.  Appeal,  No.  199,  Jan.  T.,  1911, 
by  defendants  from  decree  of  C.  P.  No.  3,  Phila.  Co., 
Sept.  T.,  1909,  No.  773,  on  bill  in  equity  in  case  of  Henry 
Kayley,  President,  Patrick  Dugan,  Treasurer,  on  behalf 
of  themselves  and  the  other  Officers  and  Members  of 
Division  No.  3  of  the  Ancient  Order  of  Hibernians  v. 
Anthony  McCourt  et  al..  Officers  and  Members  of  an 
Alleged  Division  No.  3,  Ancient  Order  of  Hibernians, 
Beneficial  Savings  Fund  Society  and  The  Sterling 
Building  and  Loan  Association.  Before  Fbll^  C.  J., 
Brown,  Mbstbbzat,  Stewart  and  Mosg£[ziskbr,  JJ. 
Affirmed. 

Bill  in  equity  for  an  injunction. 

Ferguson,  J.,  found  the  facts  and  law  as  follows: 

FINDINGS  OP  PACTS. 

1.  The  Ancient  Order  of  Hibernians  is  a  beneficial 
order  duly  incorporated  under  the  laws  of  the  State  of 
Pennsylvania. 
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2.  Division  No.  3,  of  the  Ancient  Order  of  Hiber- 
nians, a  subordinate  branch  or  division  of  the  incor- 
porated body,  was  organized  by  the  authority  of  the 
main  body  in  the  year  1872. 

3.  Prom  the  year  1872  the  said  Division  No.  3  has 
been  known  and  recognized  by  the  parent  or  main  body 
and  at  the  time  of  the  filing  of  the  bill  in  this  case 
there  had  accumulated  from  dues,  fines,  etc.,  con- 
tributed by  its  members,  the  sum  of  f  1066,  then  on 
deposit  in  the  Beneficial  Savings  Fund  Society,  and 
the  additional  sum  of  f468  in  the  Sterling  Building  & 
Loan  Association,  represented  by  shares  of  stock.  The 
sum  on  deposit  and  the  shares  of  stock  were  in  the 
name  of  the  Division  No.  3,  Ancient  Order  of  Hiber- 
nians, and  by  the  rules  of  the  division  could  be  with- 
drawn only  upon  resolution  of  the  division  authoriz- 
ing the  president  or  secretary  so  to  do. 

4.  The  purpose  for  which  the  Ancient  Order  of  Hi- 
bernians was  organized  as  expressed  in  its  Constitu- 
tion and  By-Laws  was :  "To  promote  friendship,  unity 
and  Christian  charity  among  its  members  by  raising 
and  supporting  a  fund  of  money  for  maintaining  the 
aged,  sick,  blind  and  infirm  members ;  for  the  payment 
of  funeral  benefits;  for  the  advancement  of  the  princi- 
ples of  Irish  nationality;  for  the  legitimate  expenses 
of  the  order  and  for  no  other  purpose  whatsoever." 

5.  In  July,  1909,  the  membership  of  Division  No. 
3,  Ancient  Order  of  Hibernians,  numbered  about  one 
hundred  and  seventeen. 

6.  On  July  11,  1909,  the  regular  stated  meeting 
was  held  at  St.  Michael's  Hall,  Germantown  avenue 
and  Jefferson  street,  Philadelphia.  About  thirty-eight 
members  were  present.  The  then  president,  Anthony 
McCourt,  one  of  the  defendants,  presided.  Thomas  Cas- 
sidy,  the  then  recording  secretary;  Joseph  McGuckin, 
the  then  vice-president;  Joseph  Woods,  the  then  finan- 
cial secretary,  and  Michael  McNamee,  Jr.,  the  then  act- 
ing treasurer,  were  present. 

Vol.  ocxxxv— 20 
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7.  At  the  meeting  a  resolution  was  offered  by  a  mem- 
ber named  Burns^  to  the  effect  that  the  division  sever  its 
connection  with  the  Ancient  Order  of  Hibernians  in 
America  and  affiliate  with  the  Ancient  Order  of  Hibern- 
ians, Board  of  Erin  in  Ireland.  The  motion  was  debated 
and  the  minutes  show  that  the  motion  was  carried  unani- 
mously. In  point  of  fact,  the  motion  was  not  carried 
unanimously,  for  Henry  Kayley,  one  of  the  complain- 
ants, voted  in  the  negative.  There  had  been  offered  pre- 
viously a  motion  condemning  certain  conduct  on  the 
part  of  the  national  president,  which  was  adopted  by  a 
vote  of  31  to  7,  and  although  the  vote  on  the  motion  to 
secede  was  called  for  and  one  man  voted  in  the  negative, 
the  actual  count  of  the  vote  was  not  announced.  After 
further  business  the  meeting  adjourned. 

8.  On  August  8, 1909,  another  meeting  was  held,  40  to 
45  members  being  present,  at  which  time  a  dispute  arose 
over  the  approval  of  the  minutes  of  the  meeting  of  July 
11th.  The  minutes  of  the  August  meeting  show  that 
Kayley  moved  to  lay  the  minutes  on  the  table,  which  was 
lost  by  a  vote  of  one  to  twenly-nine.  In  point  of  fact, 
the  actual  motion  that  was  put  was  this :  "All  those  in 
favor  of  reading  the  minutes  to  suit  Kayley"  which  was 
apparently  voted  down.  There  was  much  confusion,  in 
the  course  of  which  Kayley  was  fined.  Subsequently  a 
motion  was  passed  to  adjourn  the  meeting  sine  die,  after 
which  the  president  requested  all  present  to  take  the  ob* 
ligation  as  members  of  the  Board  of  Erin. 

9.  After  the  meeting  adjourned  as  a  division  of  the 
Ancient  Order  of  Hibernians  in  America,  the  president 
and  most  of  those  present  adjourned  to  an  ante-room 
and  organized  as  a  division  of  the  Board  of  Erin.  Kay- 
ley, on  behalf  of  himself  and  several  other  members  who 
refused  to  leave  the  room,  demanded  the  money,  books 
and  papers  of  the  organization  which  were  refused. 

10.  At  the  time  of  the  meetings  in  July  and  August, 
1909,  Kayley  was  a  member  and  in  good  standing. 
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11.  On  August  21,  1909,  Kayley  and  thirteen  other 
members  who  declined  to  join  the  division  as  a  member 
of  the  Board  of  Erin,  reorganized  by  the  election  of  the 
following  officers :  President,  Henry  Kayley ;  Vice-Presi- 
dent, James  Bigley;  Recording  Secretary,  Thomas  Bros- 
man;  Financial  Secretary,  Hugh  Doyle;  Treasurer, 
Patrick  Dugan;  Stewards,  Patrick  Hughes,  Michael 
Daley;  Trustees,  Thomas  Murphy,  James  Davis  and 
John  Carroll.  The  division  as  thus  reorganized  was 
recognized  by  the  State  President  of  the  Ancient  Order 
of  Hibernians  in  America  as  Division  No.  3  of  the  order. 

12.  The  Board  of  Erin  is  an  organization  having  its 
original  foundation  in  Great  Britain  and  Ireland,  with 
some  divisions  in  America.  It  has  no  organic  connec- 
tion with  the  Ancient  Order  of  Hibernians  in  America, 
but  a  system  of  comity  and  fraternity  has  for  years  ex- 
isted between  the  two  orders,  as  a  result  of  which  mem- 
bers sometimes  were  enabled  to  transfer  their  allegiance 
from  one  body  to  the  other  without  the  formality  re- 
quired of  new  members  not  affiliated  with  either  body, 
but  this  facility  of  securing  entrance  to  membership  was 
not  obligatory,  but  was  optional  with  the  members  of  the 
different  divisions. 

Prom  these  facts  the  following  conclusions  of  law  are 
made: 

CONCLUSIONS  OF  LAW. 

1.  The  majority  of  the  members  of  the  Division  No.  3, 
Ancient  Order  of  Hibernians  in  America,  were  with- 
out power  to  remove  the  organization  bodily  from  one 
order  into  another  without  the  unanimous  consent  of 
the  members.  From  the  facts  as  found  it  follows  that 
when  a  majority  of  the  members  present  at  the  meetings 
in  July  and  August,  1909,  decided  to  secede  and  to 
join  the  Board  of  Erin  their  act  was  the  act  of  individ- 
uals and  not  of  the  division  itself. 

2.  The  members  of  the  Division  No.  3  who  refused  to 
flecede  and  who  perfected  an  organization  after  the 
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secession,  which  was  recognized  by  the  State  body,  con- 
tinued and  maintained  the  existence  of  the  division. 

3.  The  act  of  secession  was  not  an  act  of  dissolution 
of  Division  No.  3,  but  was  a  voluntary  withdrawal  from 
its  membership.  These  members  who  remained  and  pre* 
served  the  organization  are  entitled  to  the  possession  of 
the  books,  papers  and  other  property  of  the  organization 
and  the  seceding  members  are  ehtitled  to  no  part  or  por- 
tion thereof. 

4.  An  injunction  should  issue  restraining  the  defend- 
ants from  withdrawing  or  transferring  or  in  any  wise  in- 
terfering with  the  funds  of  the  division  now  on  deposit 
in  the  Beneficial  Savings  Fund  Society  or  to  its  credit  in 
the  Sterling  Building  and  Loan  Association. 

5.  That  an  injunction  should  issue  restraining  the 
Beneficial  Savings  Fund  Society  and  the  Sterling 
Building  and  Loan  Association  from  paying  any  of  the 
funds  in  their  hands  to  the  credit  of  Division  No.  3, 
Ancient  Order  of  Hibernians  in  America,  to  the  defend- 
ants, or  to  any  one  else  other  than  the  properly  consti- 
tuted and  authorized  olBttcers  of  Division  No.  3,  Ancient 
Order  of  Hibernians  in  America,  as  represented  by  the 
complainants  herein. 

Error  assigned  was  decree  awarding  injunction. 

E.  Spencer  Miller,  for  appellants. — ^This  case  is  ruled 
by  State  Council  J.  O.  U.  A.  M.  of  Pa.  v.  Emery,  219  Pa. 
461. 

Frank  Rogers  Donahue,  for  appellees. — The  proceed- 
ings at  the  July  and  August  meetings  were,  insofar  as 
they  affect  the  funds  and  assets  of  the  organization,  and 
the  rights  of  the  non-seceding  members,  illegal  and  void: 
Gorman  v.  O^Connor,  155  Pa.  239;  Sutter  v.  Pifst 
Dutch  Reformed  Church,  42  Pa.  511 ;  Manning  v.  Shoe- 
maker, 7  Pa.  Super.  Ct.  375;  Bose  v.  Christ,  193  Pa.  13; 
Garrett  v.  Nace,  5  Pa.  Super.  Ct.  475:  McFadden  v. 
Murphy,  149  Mass.  341  (21  N.  E.  Repr.  868). 
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Opinion  by  Mb,  Justice  Stbwabt,  March  18,  1912 : 
This  appeal  raises  no  question  that  was  not  dis- 
tinctly ruled  in  Oorman  v.  O'Connor,  155  Pa.  239.  We 
do  not  understand  from  the  argument  of  the  learned 
counsel  for  appellant  that  he  entertains  any  different 
view.  His  reliance  is  upon  the  later  case  of  State 
Council  Jr.  Order  United  Am.  Mechanics  of  Pa,  v. 
Emery,  219  Pa.  461,  which  he  regards  as  irreconcilable 
with  that  of  Oorman  v,  O'Connor;  and  his  contention  is 
that  the  later  case  is  to  be  taken  as  the  controlling  au- 
thority rather  than  the  earlier.  We  meet  and  dispose  of 
the  only  issue  therefore  when  we  settle  the  question  of 
conflict  between  the  two  cases.  A  brief  statement  of 
the  facts  in  each  will  show  how  widely  dissimilar  they 
are,  both  with  respect  to  their  facts  and  the  questions 
of  law  involved.  The  earlier  case  presents  little  to  dis- 
tinguish it  from  the  present  one.  There,  as  here,  a  ma- 
jority of  the  members  of  a  subordinate  division  of  this 
same  order,  acting  under  the  supposed  authority  of 
a  resolution  which  had  been  adopted  by  a  majority 
vote,  undertook  to  carry  the  division  and  its  property 
over  to  another  society  with  which  it  had  sustained  no 
relations  whatever,  against  the  will  of  a  minority,  who, 
adhering  to  the  original  order,  at  once  reorganized  the 
division,  and  re-established  it  in  its  relations  with  the 
original  order.  Two  contending  divisions  resulted, 
each  claiming  title  to  the  property  that  had  been  ac- 
quired before  the  separation.  The  court  held  that 
neither  the  majority  vote,  nor  the  withdrawal  of  the 
majority  and  their  uniting  with  a  division  of  another 
body,  nor  both  together,  had  worked  a  dissolution  of 
the  original  division,  or  divested  it  of  any  of  its  rights 
or  powers ;  but  upon  the  re-organization  by  those  of  the 
minority,  immediate  resumption  of  all  its  functions 
foHowed.  The  governing  consideration  upon  which  the 
determination  rested,  was  the  continued  existence  of 
the  division  from  which  the  majority  had  separated. 
This  fixed  its  legal  status  as  the  rightful  owner  of  the 
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property.  In  the  latter  case  of  State  Council  Jr.  Order 
United  Am.  Mechanics  of  Pa.  v.  Emery,  the  State  Ck)un- 
cil  of  the  society,  in  the  exercise  of  proper  authority, 
revoked  and  annulled  the  charter  of  a  subordi- 
nate council.  This  of  necessity  dissolved  the  sub- 
ordinate council,  and  it  at  once  ceased  to  exist  The 
controversy  that  arose  was  between  the  State  Council 
and  the  persons  who  had  composed  the  subordinate 
council,  with  respect  to  the  moneys  which  had  been 
collected  and  had  been  held  by  the  subordinate  council 
during  its  existence  as  a  sick  and  beneficial  benefit 
fund.  The  subordinate  council  having  ceased  to  exist, 
the  individuals  who,  as  members  of  the  subordinate 
council,  had  contributed  the  fund,  denied  the  right  of 
the  State  Council  to  any  part  of  it  or  to  the  control, 
contending  that  notwithstanding  the  dissolution  of  the 
council  the  funds  should  still  be  appropriated  to  the 
uses  for  which  it  had  been  set  apart,  that  is  to  say,  for 
the  benefit  of  the  sick  and  families  of  the  dead  of  those 
who  were  members;  and  the  court  sustained  their  con- 
tention. To  state  briefly  the  distinction  between  the 
two  cases :  Gorman  v.  O'Connor  decides  that  under  the 
facts  of  that  case  there  had  been  no  dissolution  of  di- 
vision No.  3,  but  that  the  division  remained  in  proper 
exercise  of  its  rights  and  functions,  and  consequently 
that  no  one  was  in  position  to  dispute  its  right  to  pos- 
session and  control  of  its  own  property.  State  Counc- 
Jr.  Order  United  Am.  Mechanics  of  Pa.  v.  Emery  de- 
cided that  a  fund  collected  by  an  existing  councQ 
through  voluntary  contribution  for  a  specific  chari- 
table use,  in  relief  of  its  own  members,  was  in  the  na- 
ture of  a  trust  fund,  and  could  not  be  appropriated  by 
State  Council  upon  the  dissolution  of  the  subordinate 
council,  but  that  it  remained  for  the  benefit  of  those 
for  whose  relief  it  was  donated.  The  cases  are  wholly 
unalike ;  indeed,  so  far  apart  removed  from  each  other 
that  conflict  is  impossible.  Each  is  authority  for  what 
it  decides.     The  opinion  in  the  later  case  affords  no 
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suggestion  that  any  possible  conflict  with  the  earlier 
was  in  the  mind  of  the  court;  and  certainly  there  is 
none.  The  contention  that  the  earlier  case  allowed  a  di- 
version of  the  assets  of  the  society  has  nothing  to  sup- 
port it.  The  fund  there  accumulated  remained  to  be  em- 
ployed under  the  laws  and  regulations  of  the  society  in 
relief  of  its  members.  If  in  that  case  some  of  those 
who  contributed  were  denied  all  benefit  of  the  fund 
accumulated,  it  was  in  consequence  of  their  voluntary 
withdrawal  from  the  society.  Ceasing  to  be  members, 
they  had  no  right  to  participate. 

The  assignments  of  error  are  overruled,  and  the  de- 
cree is  affirmed. 


Stewart  v.  Central  Bailroad  Company  of  New 
Jersey,  Appellant* 

Negligence — Railroads — Master  and  servant — Braheman — FaU' 
ing  in  trestle — Contributory  negligence— Question  for  jury, 

1.  In  an  action  by  a  brakeman  against  a  railroad  company,  his 
employer,  to  recover  for  personal  injuries,  the  case  is  for  the  jury, 
and  a  verdict  and  judgment  for  plaintiff  will  be  sustained,  where 
the  evidence  tends  to  show  that  immediately  before  the  accident 
the  plaintiff  in  the  performance  of  his  duty  descended  from  the 
train  as  it  stopped,  and  after  the  train  had  started  again,  ran 
along  a  cinder  track  to  make  the  moxmt,  when  he  tripped  and  fell 
on  an  unplanked  trestle  which  began  where  the  cinder  path  ended, 
and  the  character  of  which  was  unknown  to  plaintiff. 

2.  In  such  a  case  the  trial  judge  could  not  rule  as  a  matter  of 
law  that  the  unplanked  condition  of  the  trestle  was  an  assumed 
risk  of  the  plaintiff's  employment,  where  the  evidence  shows  that 
the  unplanked  trestle  was,  ''not  only  unusual,"  but  that  its  condi- 
tion made  it  ''more  dangerous  in  itself  than  the  ordinary  one**  so 
situated. 

3.  While  lan  employee  is  deemed  to  assume  the  risiks  ordinarily 
and  reasonably  connected  with  his  employment,  and  is  presumed 
to  have  notice  of  those  which  are  obvious,  the  employer  is  fixed 
with  the  duty  to  maintain  instruments,  appliances  and  conditions 
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which  do  not  expose  his  employee  to  dangers  not  ordinarily  or 
reasonably  incident  to  the  employment;  the  latter  has  the  right 
to  presume  that  his  employer  has  performed  this  duty*  and  he  does 
not  assume  risks  growing  out  of  unusually  dangerous  conditions 
not  to  be  reasonably  anticipated  by  him. 

4.  Where  the  measure  of  duty  is  a  standard  of  ordinary  and 
reasonable  care,  the  degree  of  which  varies  according  to  the  cir- 
cumstances, and  where  the  facts  are  disputed  or  there  is  any  rea- 
sonable doubt  as  to  the  inferences  to  be  drawn  from  them,  the  issues 
must  be  submitted  to  the  jury. 

Argued  Jan.  12,  1912.  Appeal,  No.  297,  Jan.  T., 
1911,  by  defendant  from  judgment  of  C.  P.  No.  4,  Phila. 
Co.,  Dec.  T.,  1907,  No.  2523,  on  verdict  for  plaintiflE  in 
case  of  Harrison  H.  Stewart  v.  Central  Railroad  Com- 
pany of  New  Jersey.  Before  Fell,  C.  J.,  Beown,  Mbs- 
TBBZAT,  Stbwabt  and  Mosghziskbr,  J  J.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Care,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  the  jury  returned  a  verdict  for  the  plain- 
tiflf  for  120,000,  upon  which  judgment  was  entered  for 
f  15,000,  all  above  that  sum  having  been  remitted.  De- 
fendant appealed. 

Errors  assigned  were  in  refusing  binding  instruc- 
tions for  defendant,  and  in  dismissing  defendant's  mo- 
tion for  judgment  non  obstante  veredicto. 

Arthur  G.  Dickson,  of  Dickson,  Beitler  d  McGouch, 
for  appellant. — The  unplanked  condition  of  the  trestle 
on  which  the  plaintiff  tripped  was  an  assumed  risk  of 
his  employment:  Sykes  v.  Packer,  99  Pa.  466;  Bross- 
man  v.  R.  C.  Co.,  113  Pa.  490;  Trainor  v.  R.  R.  Co.,  137 
Pa.  148;  Boyd  v.  Harris,  176  Pa.  484;  West  v.  Southern 
Pacific  Co.,  85  Fed.  Bepr.  392;  Narramore  v.  Ry.  Co., 
96  Fed.  Bepr.  298;  Tuttle  v.  Detroit,  etc.  Ry.  Co.,  122 
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U.  8. 189  (7  Sup.  Ct.  Repr.  1166) ;  Southern  Pacific  Ck). 
V.  Seley,  152  U.  S.  145  (U  Sup.  Ct  Repr.  530) ;  Gold- 
thwait  y.  Ry.  Co.,  160  Mass.  554  (36  N.  E.  Repr.  486) ; 
Ooodes  y.  R.  R.  Co.,  162  Mass.  287  (38  N.  E.  Repr. 
500) ;  Ragon  y.  Ry.  Co.,  97  Mich.  265  (56  N.  W.  Repr. 
612) ;  Henderson  y.  Coons,  31  111.  App.  75. 

The  plaintiff  was  guilty  of  contributory  negligence: 
Pittsburgh  &  Connellsyille  R.  R.  Co.  y.  Sentmeyer,  92 
Pa.  276;  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  y.  Lyons,  119  Pa. 
324;  Dooner  y.  Canal  Co.,  171  Pa.  581;  Gibson  y.  Ry. 
Co.,  63  N.  Y.  449;  Finnell  y.  R.  R.  Co.,  129  N.  Y.  669 
(29  N.  E.  Repr.  825) ;  Kansas  &  T.  Coal  Co.  y.  Reid,  85 
Fed.  Repr.  914. 

The  defendant  was  not  negligent:  Cunningham  y. 
Bridge  Works,  197  Pa.  625;  Boyd  y.  Harris,  176  Pa. 
484;  Tuttle  y.  Ry.  Co.,  122  U.  S.  189  (7  Sup.  Ct.  Repr. 
1166) ;  Ragon  y.  Ry.  Co.,  97  Mich  265  (56  N.  W.  Repr. 
612) ;  Kerrigan  y.  R.  R  Co.,  194  Pa.  98;  Batterson  y. 
Ry.  Co.,  53  Mich.  125  (18  N.  W.  Repr.  584) ;  Koontz  y. 
Ry.  Co.,  65  Iowa  224  (21  N.  W.  Repr.  577) ;  Maue  y.  R. 
R.  Co.,  198  N.  Y.  221  (91  N.  E.  Repr.  629) ;  Graham  y. 
Ry.  Co.,  62  Fed.  Repr.  896;  West  y.  Southern  Pacific 
Co.,  85  Fed.  Repr.  392. 

Francis  Shunk  Brown,  of  Simpson,  Brown  and  Wil- 
liams,  for  appellee. — ^Where  the  measure  of  duly  is 
ordinary  and  reasonable  care,  and  the  degree  of  care 
yaries  with  the  circumstances,  the  question  of  defend- 
ant's negligence  should  be  left  to  the  jury:  Cohen  y. 
R.  R.  Co.,  211  Pa.  227;  Esher  y.  R.  R.  &  Mining  Co.,  28 
Pa.  Super.  Ct.  387;  McMahen  y.  White,  30  Pa.  Super. 
Ct  169;  Colorado  Midland  Ry.  Co.  y.  Brady,  45  Colo. 
203  (lOlPac.  Repr.  62). 

In  many  cases  it  has  been  held  that  mere  proof  of 
the  dangerous  obstruction  on,  or  defect  in  the  railroad 
track,  will  without  more,  impute  negligence  to  the 
railroad  company:  Choctaw,  Oklahoma  &  Gulf  R.  R. 
Co.,  y.  McDade,  191  U.  8.  64  (24  Sup.  Ct.  Repr.  24) ; 
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Galyeston,  H.  &.  S.  A.  By.  Co.  v.  Slinkard,  17  Texas 
Civ.  App.  585  (44  S.  W.  Repr.  35). 

In  the  following  cases  it  was  held  that  where  ditches, 
cattle  guards,  etc.,  in  a  yard,  or  at  any  point  on 
the  roadbed  where  employees  are  apt  to  go  in  switching 
and  coupling  cars,  are  left  uncovered,  and  the  em- 
ployees fall  into  them,  negligence  will  be  imputed  to 
the  defendant:  Plank  v.  N.  Y.  C.  &  H.  R.  B.  R.  Co.,  60 
N.  Y.  607;  (Sliceway  under  track  two  feet  wide  and 
two  feet  deep).  Franklin  v.  Winona  &  St.  P.  R.  Co., 
37  Minn.  409  (34  N.  W.  Repr.  898) ;  Millen  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  20  N.  Y.  App.  Div.  92  (46  N.  Y.  Supp. 
748)  (ditch  8  to  10  inches  deep  and  4  inches  wide) ; 
HoUenbeck  v.  Missouri  Pacific  Ry.  Co.,  141  Mo.  97  (38 
S.  W.  Repr.  723,  41  S.  W.  Repr.  887)  (open  ditch  10 
inches  wide  and  8  inches  deep;  Hennesey  v.  Chicago  & 
N.  W.  Co.,  99  Wis.  109  (74  N.  W.  Repr.  554),  (ditch 
from  4  to  6  inches  in  depth;  Davidson  v.  So.  Pacific 
Co.,  44  Federal  Repr.  476,  (ditch  extending  across 
track) ;  Peoria,  Decatur  &  Evansville  Ry.  Co.  v.  Puck- 
ett,  42  111.  App.  642,  (unnecessary  cattle  guard  caused 
accident) ;  Korah  v.  Chicago,  etc.,  Ry.  Co.,  128  N.  W. 
Repr.  529;  Ford  v.  Ry.  Co.,  106  Iowa  85  (75  N.  W. 
Repr.  650;  Fredenburg  v.  Ry.  Co.,  114  N.  Y.  582  (21 
N.  E.  Repr.  149) ;  Bird  v.  R.  R.  Co.,  11  N.  Y.  App.  Div. 
134  (42  N.Y.  Supp.  888). 

The  unplanked  trestle,  which  caused  the  injury  here, 
was  not  the  usual  and  customary  form  of  trestle  main- 
tained by  railroads  within  yard  limits,  and  was  very 
much  more  dangerous  than  the  ordinary  planked  tres- 
tle: Cunningham  v.  Bridge  Works,  197  Pa.  625;  B.  B. 
Co.  V.  Hughes,  119  Pa.  307;  Vorhees  v.  By.  Co.,  193  Pa. 
115;  Whitcher  v.  B.  B.  Co.,  70  N.  H.  242  (46  Atl.  Bepr. 
740) ;  Louisville  &  Nashville  B.  B.  Co.  v.  Johnson,  81 
Fed.  Bepr.  679;  St.  Louis  &  San  Francisco  B.  B.  Co.  v. 
Keller,  62  Pac.  Bepr.  905;  Hannah  v.  B.  B.  Co.,  154 
Mass.  529  (28  N.  E.  Bepr.  682) ;  Boss  v.  By.  Co.,  101 
Minn.  122  (111  N.  W.  Bepr.  951) ;  Sturgeon  v.  B.  B. 
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Co.,  93  Pac.  Repr.  526;  Northern  Pac.  R.  R.  v.  Teeter, 
63  Fed.  Repr.  527;  Sutherland  v.  R.  R.  Co.,  43  Fed. 
Repr.  646;  Vaillancourt  v.  Ry.  Co.,  82  Vt.  416  (74  Atl. 
Repr.  99) ;  Plank  v.  R.  R.  Co.,  60  N.  Y.  607. 

The  custom  of  railroads  as  to  planking  their  trestles 
was  properly  submitted  to  the  jury:  Kaylor  v.  R.  R. 
Co.,  216  Pa.  134;  Bardsley  v.  Gill,  218  Pa.  56;  Pauza  v. 
Coal  Co.,  231  Pa.  577;  Penna.  R.  R.  Co.  v.  Jones,  123 
Fed.  Repr.  753. 

If  the  risk  arising  from  the  presence  of  the  unplanked 
trestle  within  yard  limits  was  the  result  of  defendant's 
negligence,  it  is  not  a  risk  which  was  assumed  by  the 
plaintiff  unless  it  is  shown  that  the  plaintiff  knew  of 
the  danger  and  disregarded  same :  Choctaw,  Oklahoma 
&  Gulf  R.  R.  Co.  V.  McDade,  191  U.  S.  64  (24  Sup.  Ct. 
Repr.  24) ;  Colorado  Midland  Ry.  Co.  v.  Brady,  45  Colo. 
203  (101  Pacific  Repr.  62). 

The  plaintiff  was  not  guilty  of  contributory  negli- 
gence :  Esher  v.  R.  R.  &  Mining  Co.,  28  Pa.  Super.  Ct. 
387. 

Opinion  by  Mb.  Justice  Mosohziskbb,  March  18, 
1912: 

The  plaintiff,  a  freight  brakeman  in  the  employ  of 
the  defendant  Company,  had  his  feet  crushed  by  one 
of  its  trains  on  the  night  of  August  6,  1910,  at  about 
10.30  o'clock,  which  necessitated  the  amputation  of 
both  legs  a  few  inches  below  the  knee.  The  train,  which 
consisted  of  fifty-two  loaded  cars  and  a  caboose,  had 
been  brought  to  a  stand-still  by  the  breaking  of  an  air- 
hose,  at  a  bridge  or  unplanked  trestle  across  a  creek 
within  the  limits  of  a  railroad  yard  of  the  defendant 
Company. 

The  plaintiff's  testimony  shows  that,  when  the  train 
stopped,  in  the  performance  of  his  duties  he  descended 
to  the  ground  and  started  ahead  on  the  right-hand  side; 
after  going  a  short  distance  he  found  the  walk  too  nar- 
row, and  crossed  over  to  the  left-hand  side  of  the  train. 
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advancing  between  the  east  and  west  bound  tracks.  In 
the  meantime  the  fault  had  been  located  and  remedied, 
and  the  train  started.  The  plaintiff  stood  and  watched 
^^to  see  that  everything  was  all  right;"  which  he  said  he 
understood  the  rules  of  the  Company  and  the  proper 
I>erformance  of  his  duties  required.    He  then  testified, 

^^Everything  seemed  to  be  all  right I  ran  along 

a  few  steps  with  the  train  and  got  hold  of  the  grab- 
iron  as  anyone  would  with  anything  in  motion, 

and  I  came  on  this  trestle  and  my  toes  went  down  be- 
tween the  ties,  and  that  threw  me  off  my  balance.  I 
still  held  on  the  grab-iron,  trying  to  catch  myself,  so 
that  I  could  get  on  the  train,  but  I  went  down,  and  that 
is  the  last  thing  I  remember."  It  appears  that  the 
plaintiff  ran  along  a  cinderpath  that  could  be  used  with 
safety,  that  this  path  at  the  point  where  the  accident 
happened  suddenly  terminated  at  the  unplanked  trestle 
which  caused  him  to  trip  and  fall.  The  plaintiff  stated 
that  although  he  had  previously  ridden  in  the  cars  over 
this  part  of  the  road,  his  train  had  never  stopped  there 
before  and  he  had  no  knowledge  concerning  the  con- 
dition of  the  trestle  prior  to  the  happening  of  the  acci- 
dent; further,  that  in  the  regular  performance  of  his 
duties  a  freight  brakeman  was  obliged  to  get  on  and 
off  moving  trains ;  "that  it  would  be  impossible  to  rail- 
road without  doing  it."  This  statement  was  not  denied, 
and  one  of  the  principal  witnesses  for  the  defense  ad- 
mitted the  custom,  stating  as  to  "the  ordinary  way  of 
mounting  a  freight  train"  that  "the  greater  the  speed 
the  longer  the  run  you  have  until  you  get  on.     You 

get  the  swing  of  the  train,  the  speed  of  the  train, 

If  it  is  speeding  up  pretty  well  you  have  to  run  longer 
until  you  get  the  speed  of  the  train  to  make  the  mount^ 
Upon  the  testimony  produced  the  jury  had  the  right  to 
find  that  the  unplanked  trestle  in  the  railroad  yard  at 
the  point  where  the  accident  happened  presented  an 
unusual,  unsafe  and  dangerous  condition  which  could 
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easily  have  been  remedied  by  the  use  of  due  and  cus- 
tomary care  on  the  part  of  the  defendant  company. 

All  the  issues  involved  were  clearly  presented  by  the 
learned  trial  judge.  The  jury  were  instructed  that  the 
plaintiff  had  to  be  absolutely  free  from  contributory 
u^ligence;  that  it  was  for  them  to  say  whether  or  not 
he  was  at  fault  in  any  of  his  conduct  immediately  prior 
to  or  at  the  time  of  the  accident,  and  if  such  fault  con* 
tributed  to  the  happening  of  the  accident,  he  could  not 
recover;  they  were  also  told  that  it  was  for 
them  to  say  whether  they  would  believe  the 
plaintiff's  story,  or  the  version  of  the  defense, 
as  to  the  accident  and  certain  statements  alleged  to 
have  been  made  by  the  plaintiff  which  were  incon- 
sistent with  his  testimony;  and  if  they  believed  the  de- 
fendant's version  the  plaintiff  could  not  recover;  and, 
further,  that  if  the  plaintiff's  duties  did  not  require 
him  to  act  as  he  did  in  watching  the  train  and  mount- 
ing it  while  it  was  in  motion,  he  had  no  right  to  do  so 
and  could  not  recover.  More  than  this,  the  court 
charged  that  the  burden  was  upon  the  plaintiff  to  show 
the  negligence  of  the  defendant;  that  if  the  accident 
hapi)ened  from  any  other  cause  than  that  alleged  by 
the  plaintiff,  the  verdict  would  have  to  be  for  the  de- 
fendant; and  if  the  injuries  did  befall  the  plaintiff  at 
the  place  and  under  the  circumstances  detailed  by  him 
and  without  any  fault  on  his  part,  before  the  jury  could 
bring  in  a  verdict  in  his  favor,  they  must  find  that  it 
was  the  absence  of  the  planking  on  the  trestle  that 
caused  the  accident  and  that  the  condition  there  was 
an  unusually  dangerous  one,  to  be  "determined  by  what 
is  the  common  use  of  such  planking  in  connection  with 
railroad  management,  or  maintenance  or  construc- 
tion;" that  the  defendant  was  only  obliged  to  provide 
for  contingencies  that  could  be  ordinarily  anticipated, 
and  that  it  was  not  bound  to  keep  its  entire  line  of  road 
'^as  smooth  as  a  floor;"  but  that  if  the  jury  believe 
under  the  circumstances  of  this  case  "that  it  was  the 
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duty  of  the  defendant  reasonably  to  expect  or  anticipate 
that  the  trestle  would  be  crossed  in  the  way  and  under 
the  conditions  in  which  the  plaintiff  crossed  it,  then  it 
may  be  negligence  not  to  cover  it  with  planks.'^  The 
issues  were  found  in  favor  of  the  plaintiff  and  judgment 
was  entered  upon  the  verdict.  The  defendant  has  ap- 
pealed and  assigns  for  error  the  refusal  of  binding  in- 
structions and  judgment  non  obstante  veredicto  in  its 
favor. 

While  an  employee  is  deemed  to  assume  the  risks 
ordinarily  and  reasonably  connected  with  his  em- 
ployment, and  is  presumed  to  have  notice  of  those 
which  are  obvious,  the  employer  is  fixed  with 
the  duty  to  maintain  instruments,  appliances  and 
conditions  which  do  not  expose  his  employee  to  dan- 
gers not  ordinarily  or  reasonably  incident  to  the 
employment;  the  latter  has  the  right  to  presume  that 
his  employer  has  performed  this  duty,  and  he  does  not 
assume  risks  growing  out  of  unusually  dangerous  con- 
ditions not  to  be  reasonably  anticipated  by  him.  Where 
the  measure  of  duty  is  a  standard  of  ordinary  and  rea- 
sonable care,  the  degree  of  which  varies  according  to 
the  circumstances,  and  where  the  facts  are  disputed  op 
there  is  any  reasonable  doubt  as  to  the  inferences  to  be 
drawn  from  them,  the  issues  must  be  submitted  to  the 
jury.  Under  the  peculiar  circumstances  of  the  present 
case  the  trial  judge  could  not  have  ruled  as  a  matter 
of  law  that  the  unplanked  condition  of  the  trestle  which 
caused  the  plaintiff  to  trip  was  an  assumed  risk  of  his 
employment.  A  review  of  the  evidence  introduced  by 
the  plaintiff  satisfies  us  that  it  could  justifiably  be 
found,  considering  the  location,  that  the  unplanked 
trestle  in  question  was  ^^not  only  unusual,"  but  that  its 
condition  made  it  ^^more  dangerous  in  itself  than  the 
ordinary  one"  so  situated;  under  such  circumstances 
the  testimony  in  relation  thereto  was  proper  for  the 
consideration   of   the   jury:    Cunningham   v.    Bridge 
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Works,  197  Pa.  625,  631  j  Bardsley  v.  Gill,  218  Pa.  56, 
61. 

This  is  not  a  case  involving  nice  questions  of  the 
proper  exercise  of  engineering  skill  and  judgment  which 
certain  authorities  hold  should  not  be  submitted  to  the 
varying  and  uncertain  opinions  of  juries,  but  falls 
rather  within  the  line  of  cases  represented  by  Vorhees 
V.  Lake  Shore  &  M.  S.  Ry.  Co.,  193  Pa.  115,  and  Kaylor 
V.  Cornwall  R.  R.  Co.,  216  Pa.  134.  In  connection 
with  these  cases,  it  may  be  noted  that  the  present  de- 
fendant could  have  anticipated  just  as  readily  that  the 
contingency  might  arise  where  a  brakeman  in  the  per- 
formance of  his  duties  would  run  from  the  cinder-path 
on  to  this  unplanked  trestle,  as  the  defendant  in  the 
Vorhees  case  could  have  foreseen  the  probability  that 
its  brakeman  would  descend  from  the  top  of  a  car  at  a 
particular  point  where  there  was  insufficient  space  be- 
tween its  tracks,  or,  in  the  Kaylor  case,  that  he  would 
do  so  in  the  immediate  locality  of  the  telegraph  pole 
which  caused  the  injury. 

Whether  or  not  the  written  rules  of  the  company  re- 
quired the  plaintiff  to  stand  by  and  watch  for  possible 
defects  in  the  train  after  it  had  made  a  start,  it  is  not 
necessary  to  decide;  it  clearly  appeared  that  the  plain- 
tiff, in  so  doing,  and  in  subsequently  mounting  the  train 
while  in  motion,  was  only  acting  in  a  manner  usual  to 
railroad  men  so  employed.  All  of  the  questions  con- 
cerning the  alleged  negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff  were  for  the 
jury  and  were  properly  submitted. 

Kerrigan  v.  Penna.  Railroad  Co.,  194  Pa.  98,  does  not 
govern  the  present  case.  There,  "no  custom  of  common 
carriers  was  shown  from  which  a  reasonable  inference 
of  negligence  could  be  drawn  from  its  (the  defendant 
comimny^s)  not  ballasting  full  between  the  ties;  the 
proof  was  the  other  way  ;^'  here,  there  was  evidence  from 
which  the  jury  could  have  found  that  it  was  customary 
for  railroads  to  plank  trestles  within  yards,  and,  as 
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before  stated,  the  testimony  tended  to  show  that  the 
condition  of  the  defendant's  trestle  under  the  surround- 
ing circumstances  was  unusual  and  dangerous  beyond 
the  ordinary. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Grange,  Appellant,  v.  Penn  Mntaal  Life  Insurance 

Company. 

Insurance — Life  insurance — Mutual  policy — Premium  notes — 
Sharing  in  Profits — Equity. 

1.  Where  a  mutual  life  insurance  policy  containing  a  clause  for 
sharing  in  surplus  profits  provides  for  punctual  payment  of  pre- 
miums in  cash,  but  does  not  forbid  the  taking  of  premium  notes 
by  the  company,  and  does  provide  that  ^'all  outside  liability  under 
this  policy  shall  be  first  paid  off  before  paid  up  insurance  shall  be 
issued  in  its  place/'  the  holder  of  the  policy  cannot  object  that 
the  company  accepted  premium  notes,  on  other  policies  of  the 
same  class,  where  it  appears  that  such  notes  were  always  taken 
before  the  premiums  were  due,  and  there  is  no  evidence  of  any 
default  in  payment  on  them. 

2.  Where  the  holder  of  such  a  policy  files  a  bill  in  equity  for 
specific  performance  of  his  contract  of  insurance,  and  for  an  ac- 
counting of  apportioned  surplus  or  profits,  the  plaintiff  cannot 
complain  that  his  share  of  the  surplus  was  reduced  by  the  accept- 
ance by  the  company  of  premium  notes,  before  premiums  were  due, 
inasmuch,  as,  even  if  the  acceptance  of  the  premium  notes  was 
not  in  accordance  with  the  express  terms  of  the  contract,  it  would 
be  impossible  to  ascertain  the  damage,  if  any,  which  plaintiff  suf- 
fered because  of  such  violation,  for  there  would  be  no  way  of 
determining  which,  or  how  many,  of  those  who  gave  premium 
notes  would  have  managed  to  pay  the  premium  in  cash,  if  the 
company  had  refused  to  accept  the  notes. 

3.  Where  a  mutual  insurance  policy  provides  that  '*the  surplus 
derived  from  all  policies  on  this  plan  which  shall  not  be  in  force 
by  payment  of  premiimis  as  above  specified,  at  the  date  of  the  com- 
pletion of  their  respective  accumulated  surplus  periods,  shall  be 
apportioned  equitably  among  such  policies  only  as  shall  complete" 
the  period,  and  a  court  of  equity  on  a  bill  for  specific  performance 
of  the  contract  and  for  an  accounting  finds  as  a  fact  upon  suffi- 
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cient  evidence  that  the  officers  of  the  company  properly  and  with- 
out fraud  apportioned  the  surplus,  the  appellate  court  will  not  at 
the  instance  of  a  policyholder  reverse  such  finding  where  there  is 
sufficient  evidence  to  justify  the  finding. 

4.  A  mutual  insurance  company  cannot  discriminate  among  its 
policy  holders,  and  any  agreement  which  would  result  in  the  pay- 
ment of  larger  proportionate  dividends  to  one  of  its  policy  holders 
than  to  others  in  the  same  class  would  be  illegal  and  void. 

5.  Statements  made  by  the  assistant  secretary  of  a  mutual  life 
insurance  company  to  a  proposed  insurer  to  the  effect  that  a  cer- 
tain amount  would  be  realized  to  the  insured  upon  a  distribution 
of  surplus  profits  at  the  expiration  of  the  payments  on  the  policy, 
are  not  binding  upon  the  company,  especially  where  it  appears  that 
the  statements  were  based  on  past  experience  with  some  basis  of 
fact,  and  that  the  statements  although  rose-colored  were  not  in 
fact  fraudulent. 

Equiiu — A  ccounting — Interrogatories. 

6.  A  decree  in  equity  will  not  be  reversed  because  of  the  refusal 
of  the  court  below  to  compel  a  defendant  insurance  company  to 
answer  certain  interrogatories  in  advance  of  the  trial,  where  it 
api)ear8  that  the  subject  matter  of  the  interrogatories  was  brought 
out  at  the  trial  by  the  examination  of  the  defendant's  officers,  and 
that  certain  of  the  interrogatories  were  of  such  a  nature  that  an 
answer  to  them  would  have  been  equivalent  to  the  rendering  of  an 
account  in  advance  of  a  decree  awarding  it. 

Equity — Insurance  companies — Accounting — Right  of  policy 
holders. 

7.  In  a  proper  case  a  policy  holder  in  a  mutual  insurance  com- 
pany has  a  right  to  an  accounting  of  the  moneys  of  the  company 
to  which  he  is  entitled  imder  his  contract,  and  he  is  not  to  be  dis- 
missed with  the  statement  that  he  is  bound  by  the  actions  of  the 
trustees  of  the  company;  but  he  will  not  be  awarded  a  decree  where 
the  court  finds  as  a  fact  that  the  trustees  have  acted  in  good  faith 
and  in  accordance  with  the  contract  and  the  law. 

Argued  January  17,  1912.  Appeal,  No.  216,  Jan.  T., 
1911,  by  plaintiff  from  decree  of  C.  P.  No.  1,  Phila.  Co., 
Dec.  T.,  1907,  Na  2906,  on  bill  in  equity  in  case  of 
Charles  E.  Grange  v.  The  Penn  Mutual  Life  Insurance 
Company.  Before  Brown,  Mbstbbzat^  Pottbe,  Elkin 
and  MoscHZiSKER,  JJ.   Affirmed. 

Bill  in  equity  for  specific  performance  for  an  account, 
and  for  discovery.    Before  Kinsby,  J. 
Vol.  ocxxxv— 21 
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The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  decree  of  the  court 

J.  H.  Shoemaker,  for  appellant. — The  effect  of  the 
company's  actions  was  to  change  the  character  of  the 
policy  from  an  accumulated  surplus  policy  on  which 
premium  should  be  paid  in  cash^  and  from  which,  for 
that  reason,  profits  to  surviving,  punctual  policy-hold- 
ers are  greater  than  from  any  other  form  of  policy,  to 
one  on  which  premiums  could  be  paid  by  notes.  The 
company  had  no  right  to  alter  the  plan  of  insurance. 

The  company  has  the  right  to  regulate  its  internal 
affairs  and  provide  for  their  management  and  adminis- 
tration, but  as  between  the  company  and  the  insured  it 
is  bound  by  its  contract :  Fire  Ins.  Co.  of  Northampton 
County  V.  Connor,  17  Pa.  136;  Rosenberger  v.  Wash. 
Mut.  Fire  Ins.  Co.,  87  Pa.  207;  Lavalle  v.  Societe  Saint 
Jean  Baptiste  de  Woonsocket,  17  R.  I.  680;  Fuller  v. 
Metropolitan  Life  Ins.  Co.,  37  Fed.  Repr.  163;  Pierce 
V.  Equitable  Assurance  Society,  145  Mass.  56,  12  N.  E. 
Repr.  858. 

The  distribution  of  surplus  among  all  participating 
policy  holders  and  retention  of  part  by  the  company  in 
a  contingent  fund  was  improper:  Pierce  v.  Assurance 
Society,  145  Mass.  56,  12  N.  E.  Repr.  858 ;  Uhlman  v. 
Ins.  Co.,  109  N.  Y.  421,  17  N.  E.  Repr.  363;  Greeff  v. 
Equitable  Life  Assur.  Soc,  160  N.  Y.  19,  54  N.  E.  Repr. 
712;  Equitable  Life  Assur.  Soc.  v.  Brown,  213  U.  S.  25, 
29  Sup.  Ct.  Repr.  404;  Gadd  v.  Equitable  Life  Assur. 
Soc.,  97  Fed.  Repr.  834. 

The  company  was  liable  for  its  officers'  misrepresen- 
tations: Holden  v.  Bernstein  Mfg.  Co.,  232  Pa.  366; 
McGowin  v.  Remington,  12  Pa.  56;  Winton's  App.,  97 
Pa.  385;  Russell  v.  Clark,  11  U.  S.  69;  Virginia  &  Ala. 
Min.  &  Mfg.  Co.  V.  Hale,  93  Ala.  542,  9  So.  Repr.  256; 
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Wilkinson  v.  Starr,  14  W.  N.  C.  359;  Jones  v.  Parqu- 
har,  186  Pa.  386;  Hindman's  App.,  85  Pa.  466. 

The  refusal  of  court  to  order  company  to  answer  in- 
terrogatories and  to  sustain  plaintiff's  exceptions  to 
company's  answer  to  bill  was  improper:  Black  y.  Ins. 
Ck).,  16  Phila.  72;  Gillingham  v.  Baker,  22  Leg.  Int. 
117;  Paper  Co.  v.  Hincken,  21  W.  N.  C.  227;  Bains  v. 
Goldey,  35  Pa.  51. 

O.  W.  Pepper,  with  him  B.  F.  Pepper,  for  appellee. — 
The  acceptance  of  premium  notes  involved  no  violation 
of  the  contract  with  Grange  and  did  him  no  ascertain- 
able damage. 

The  company  gave  Grange  a  square  deal  and  dis- 
tributed to  him  at  least  as  much  of  the  surplus  as  he 
was  fairly  entitled  to:  McNab  v.  Mfg.  Co.,  62  Hun.  18, 
16  N.  Y.  Supp.  448;  McLean  v.  Plate  Glass  Co.  159  Pa. 
112. 

Regarding  HallowelPs  estimate  as  constituting  an 
undertaking  to  pay  dividends  in  excess  of  earnings,  the 
contract  was  absolutely  invalid  and  cannot  be  enforced : 
Taft  V.  B.  R.  Co.,  8  R.  I.  310;  Lockhart  v.  Van  Alstyne, 
31  Mich.  76;  Painesville  &  Hudson  R.  R.  Co.  v.  King,  17 
Ohio  St.  534;  Luling  v.  Ins.  Co.,  45  Barb.  510. 

Bearding  Hallowell's  estimate  as  the  basis  of  a  claim 
in  deceit,  the  evidence  shows  that  his  reference  to  past 
experience  was  made  in  good  faith,  and  without  inten- 
tion to  deceive;  while  the  estimate  of  anticipated  divi- 
dends was  such  a  statement  respecting  future  facts  as 
will  not  support  an  action  for  deceit :  Emerson  v.  Brig- 
ham,  10  Mass.  197. 

The  decision  of  the  court  below,  sustaining  the  ap- 
pellee's refusal  to  answer  interrogatories,  was  clearly 
right:  Equitable  Life  Assurance  Society  v.  Brown,  213 
U.  S.  25,  29  Super.  Ct  Repr.  404;  Uhlman  v.  New  York 
Life  Insurance  Co.,  109  N.  Y.  421,  17  N.  E.  Repr.  363; 
Everson  v.  Equitable  Life  Assurance  Soc,  68  Fed.  Repr., 
258^  71  Fed.  Repr.  570;  Hunton  v.  Equitable  Life  As- 
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surance  Society^  45  Fed.  Bepr.  661;  Oadd  v.  Equitable 
Life  Assurance  Society,  97  Fed.  Repr.  834;  Holland  v. 
Hallahan,  211  Pa.  223. 

Opinion  by  Me.  Justice  Pottbb,  March  18, 1912  : 
The  plaintiff  filed  this  bill  in  equity  against  the  de- 
fendant, The  Penn  Mutual  Life  Insurance  Ck>mpany 
of  Philadelphia,  praying  for  specific  performance  of  a 
contract  of  life  insurance  in  accordance  with  its  terms, 
and  for  an  accounting,  and  for  discovery  in  aid  of  his 
proof.  The  policy  in  question  was  issued  by  the  defend- 
ant company  to  the  plaintiff  on  December  1,  1891,  for 
{25,000,  on  what  was  known  as  the  ^^accumulated  sur- 
plus" plan.  The  annual  premium  was  {1,516.50,  to  be 
paid  during  a  period  of  ten  years,  and  it  was  stipulated 
that  the  accumulated  surplus  period,  extending  over 
fifteen  years,  should  end  on  November  27, 1906.  It  was 
provided  that  upon  the  completion  of  this  period,  if 
the  policy  should  then  be  in  force,  by  payment  of  the 
premiums  as  specified,  the  insured  should  have  the  privi- 
lege of  exercising  certain  options  therein  set  forth. 

It  appears  that  the  plaintiff  made  payment  of  the  ten 
annual  premiums  according  to  the  terms  of  the  policy, 
and  at  the  expiration  of  the  fifteen  year  period,  on  No- 
vember 27,  1906,  he  accepted  one  of  the  options  secured 
to  him  in  the  policy,  which  permitted  him  to  withdraw 
the  accumulated  surplus  apportioned  to  the  policy,  and 
take  a  full  paid  policy  for  the  sum  of  {25,000.  The  de- 
fendant company  offered  to  pay  him  as  his  share  of  the 
apportioned  surplus,  the  sum  of  {3,347.15.  The  plaintiff 
declined  to  accept  this  amount,  claiming  that  he  was 
entitled  to  the  sum  of  {7,800,  in  accordance  with  an 
estimate  which  was  given  to  him  by  an  officer  of  the 
company  when  he  negotiated  with  it  for  the  policy. 
Plaintiff  alleges  in  his  bill  that  he  was  induced  to  take 
the  policy  by  reason  of  this  estimate,  and  through  repre- 
sentations made  to  him  by  the  assistant  secretary  of  the 
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defendant  company^  that  the  estimate  was  not  inflated, 
bnt  was  based  upon  past  experience  of  the  company. 

In  the  answer  filed  by  the  defendant  company,  it  is 
averred  that  the  company  had  no  knowledge  of  the  rep- 
resentations said  to  have  been  made  by  the  assistant 
secretary,  and  it  was  denied  that  he  had  any  authority 
to  make  any  statements  or  representations  that 
amounted  to  a  guaranty.  It  was  admitted  that  the  ac- 
cumulated surplus  on  such  a  policy  as  was  afterwards 
issued  to  the  plaintiff  had  been  estimated  by  the  assist- 
ant secretary  at  {7,800,  and  that  the  estimate  was  ac- 
comi>anied  by  a  statement  that  the  defendant  company 
did  not  furnish  ^^inflated  estimates."  It  was  averred 
that  the  sum  of  |3,347.15  was  plaintiff's  full  portion 
of  the  accumulated  surplus,  and  that  the  defendant  had 
submitted  to  the  plaintiff  an  account,  showing  how  that 
sum  was  made  up,  and  it  was  further  averred  that  the 
defendant  has  accounted  for  the  dividends,  profits  and 
portion  of  the  surplus  to  which  plaintiff  is  entitled.  At 
the  trial  the  defendant's  eighteenth  and  nineteenth  re- 
quests for  findings  of  fact  were  affirmed  by  the  trial 
judge  as  follows : 

"(18)  The  sum  of  |3,347.15  tendered  by  defendant 
to  plaintiff,  includes  his  full  and  fair  share  of  the  earn- 
ings of  the  company  during  the  term  of  his  policy,  and 
also  of  the  company's  surplus  and  the  fund  resulting 
from  the  forfeiture  of  other  policies  in  his  class." 

"(19)  The  evidence  shows  that  the  dealings  of  the 
defendant  with  the  plaintiff  have  been  characterized  by 
fairness  and  good  faith  on  the  part  of  the  defendant." 

And  among  other  requests  for  findings  of  law  by  the 
defendant  the  trial  judge  affirmed  the  following: 

"(6)  The  option  which  the  plaintiff  has  elected  to 
exercise  is  to  take  a  paid-up  participating  policy  for 
$25,000  and  'to  withdraw  the  accumulated  surplus  ap- 
portioned to  this  policy  by  the  company.'  The  plaintiff, 
in  the  absence  of  evidence  of  fraud  or  irregularity  in  the 
procedure  of  the  trustees  of  the  defendant,  is  bound  by 
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the  language  of  the  policy  and  is  not  entitled  to  review 
their  action  in  determining  the  amount  of  the  dividend 
awards." 

"(7)  The  plaintiff  having  availed  himself  of  his 
option  to  withdraw  his  proportion  of  the  accumulated 
surplus  ^apportioned  to  this  policy  by  the  company/  and 
to  accept  a  paid-up  participating  policy  for  {25,000,  the 
company  has  fully  performed  its  part  of  the  contract 
with  the  plaintiff  by  tendering  him  such  a  policy  and  the 
sum  of  13,347.15  in  cash." 

The  trial  judge  then  directed  that  the  bill  be  dis- 
missed. But  upon  consideration  of  exceptions  filed,  the 
court  below  ordered  and  decreed  that  the  amount  of 
{3,347.15,  admitted  to  be  due  plaintiff,  should  be  paid, 
and  that  a  paid-up  policy  for  the  sum  of  {25,000  should 
be  delivered  to  him,  and  that  all  other  exceptions  filed 
by  plaintiff  should  be  dismissed.  Plaintiff  has  appealed, 
and  has  filed  ninety-eight  assignments  of  error. 

The  policy  provided  that  the  surplus  derived  from 
lapsed  policies  should  be  apportioned  equitably  among 
such  policies  only  as  shall  have  completed  the  accumu- 
lated surplus  period.  Appellant  is  dissatisfied  with  the 
amount  of  the  surplus  which,  under  this  provision,  was 
apportioned  to  his  policy  by  the  company,  and  he  bases 
his  claim  for  an  accounting  and  for  relief  on  three 
grounds:  (1)  That  the  defendant  violated  its  contract 
by  taking  premium  notes  from  policy  holders  who  were 
not  prepared  to  pay  their  premiums  in  cash  when  they 
fell  due;  (2)  that  the  defendant  did  not  make  an  equita- 
ble apportionment  of  the  surplus  and  accumulations  in 
accordance  with  the  provisions  of  the  i)olicy;  and  ^3) 
that  he  was  induced  to  take  the  policy  and  perform  the 
contract  by  misrepresentations  which  the  defendant  was 
bound  to  make  good. 

As  to  the  first  suggestion,  the  policy  provides  that  the 
premiums  should  be  punctually  paid  in  cash.  Appel- 
lant testified  that  before  he  accepted  the  i)olicy,  the  as- 
sistant secretary  of  the  defendant  company  told  him 
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that  the  terms  of  the  policy  were  very  strict;  that  every 
juan  that  went  into  this  class  of  insurance  was  compelled 
to  live  up  to  its  terms  by  paying  the  premium  in  cash 
the  day  it  was  due;  that  no  notes  would  be  received 
from  anyone,  and  if  the  insured  failed  to  pay  his  pre- 
mium in  cash  the  day  it  was  due,  he  forfeited  his  right 
to  a  distribution ;  the  result  of  the  enforcement  of  this 
requirement  being  the  accumulation  of  a  very  large 
fund,  to  be  distributed  among  the  persistent  mem- 
bers. Appellant  further  testified  that  after  his  policy 
had  expired,  and  after  he  had  declined  to  accept  the 
sum  of  13,347.15  offered  him  by  the  company  as  his 
share  of  the  surplus,  the  vice  president  of  the  com- 
pany gave  as  one  reason  for  the  discrepancy  between 
that  sum  and  the  estimate  furnished  him  when  the 
policy  was  taken  out,  that  they  had  modified  the  terms 
of  that  style  of  policy  by  accepting  premium  notes, 
instead  of  insisting  on  punctual  payment  of  premiums 
in  cash,  and  that  this  had  greatly  aflfected  the  profits 
on  that  class  of  policies.  Substantially  the  same  state- 
ment appears  in  a  letter  written  to  appellant  by  the 
vice  president. 

To  this  ;)osition  counsel  for  appellee  answer  (1) 
That  the  contract  as  set  forth  in  plaintiflPs  i)olicy  does 
not  forbid  the  taking  of  premium  notes,  and  that 
while  it  stipulates  for  punctual  payment  of  the  pre- 
miums in  cash,  there  is  no  stipulation  that  all  pre- 
miums on  other  policies  shall  be  so  paid.  (2)  That 
the  policy  itself  provided  that,  on  surrender  of  the 
policy,  "all  outside  liability  under  this  policy  (shall) 
be  first  paid  oflf  before  paid-up  insurance  shall  be  issued 
in  its  place.^^  And  it  is  suggested  that  obviously  the 
liability  thus  referred  to,  could  only  be  for  loans  upon 
the  policy,  which  loans  might  very  well  include  those 
made  to  provide  for  unpaid  premiums.  In  the  third 
place  it  is  contended  that,  even  if  the  acceptance  of  the 
premium  notes  was  not  in  accordance  with  the  express 
terms  of  the  contract,  it  would  be  impossible  to  ascer- 
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tain  the  damage^  if  any,  which  appellant  sofFered  be- 
cause of  such  violation,  for  there  would  be  no  way  of 
determining  which,  or  how  many,  of  those  who  gave 
premium  notes  would  have  managed  to  pay  the  pre- 
miums in  cash,  if  the  company  had  refused  to  accept  the 
notes.  The  argument  in  support  of  these  suggestions 
is  convincing  to  us,  as  it  was  to  the  trial  judge.  He 
found  as  a  matter  of  fact  that  in  no  case  during  the 
term  of  appellant's  policy  was  a  premium  note  accepted 
from  a  policy  holder  whose  premium  was  overdue.  It 
was  not  merely  an  extension  of  the  time  for  payment  of 
the  premium,  but  the  transaction  assumed  the  form 
of  a  loan  upon  sufficient  security,  and  there  is  no  in- 
timation in  the  evidence  of  any  default  in  payment  of 
any  of  the  premium  notes.  The  trial  judge  also  found 
that  there  was  no  evidence  from  which  it  could  be  in- 
ferred how  much,  if  at  all,  the  appellant  was  put  to 
disadvantage  through  the  acceptance  of  the  notes  of 
which  he  complains.  And  he  concluded  as  matter  of 
law  that  "there  is  nothing  in  the  plaintiflPs  form  of 
policy  which  deprives  the  officers  of  the  insurance  com- 
pany of  their  discretionary  right  to  accept  the  note  of 
the  policy  holder  for  a  premium  not  overdue.'*  And 
further,  that  "the  acceptance  of  premium  notes  from 
persons  holding  policies  similar  to  the  plaintiff's,  was 
not  under  the  facts  disclosed  by  the  evidence,  a  breach 
of  the  contract  between  the  plaintiff  and  the  company." 
Careful  consideration  of  the  question  has  led  us  to  agree 
with  these  conclusions.  If  the  transaction  became  less 
profitable  to  plaintiff,  by  reason  of  the  more  liberal 
treatment  of  its  policy  holders  by  the  company,  any  loss 
possibly  occasioned  to  him  thereby  could  not  be  meas- 
ured in  any  reasonable  way.  Any  attempt  to  estimate 
it  would  be  conjectural  in  the  extreme. 

As  to  the  matter  of  apportionment  of  the  surplus,  the 
policy  provides  that  "The  surplus  derived  from  all  poli- 
cies on  this  plan  which  shall  not  be  in  force  by  payment 
of  premiums  as  above  specified,  at  the  date  of  the  corn- 
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pletion  of  their  respective  accumulated  surplus  periods, 
shall  be  apportioned  equitably  among  such  i>olicies  only 
as  shall  complete''  the  period.  Evidently  it  was  in- 
tended that  the  policies  under  the  ^'accumulated  sur- 
plus" plan  should  form  a  class  by  themselves,  and  that 
the  surplus  accumulated  from  lapsed  and  forfeited 
policies  should  be  distributed  among  the  surviving  mem- 
bers of  that  class  only.  As  we  understand  the  evidence, 
it  clearly  appears  that  the  divisible  surplus  was,  in  ac- 
cordance with  the  discretion  rei>osed  in  the  trustees  of 
the  company,  distributed  to  the  i>olicy  holders  in  annual 
dividends.  In  this  distribution  the  policy  of  the  ap- 
pellant shared  ui>on  the  same  basis  as  that  upon  which 
every  other  policy  was  placed.  But  in  addition  to  these 
annual  dividends,  there  was,  upon  the  completion  of  the 
so-called  accumulated  surplus  period,  a  distribution 
made  of  the  sum  derived  from  forfeited  policies,  and 
this  amount  was  apportioned  among  the  i>olicies  which 
had  completed  their  accumulated  surplus  period.  This 
sum  was  added  to  the  amount  of  the  annual  dividends 
previously  credited  to  the  policy,  and,  together  with 
them,  made  up  the  accumulated  surplus  which  the  pol- 
icy holder  had  the  right  to  withdraw.  If  there  was 
anything  in  the  evidence  to  indicate  bad  faith  or  serious 
error  in  the  distribution  of  the  surplus,  or  abuse  of 
their  discretion  by  the  trustees,  it  would  of  course  be 
the  duty  of  the  courts  to  give  relief  to  an  aggrieved 
policy  holder.  But,  in  the  absence  of  any  such  show- 
ing, we  see  no  reason  to  justify  any  interference  with 
the  exercise  of  the  discretion  conferred  by  the  charter 
of  the  defendant  company  upon  its  board  of  trustees. 
We  do  not  understand  that  defendant  refuses  to  set 
forth  the  basis  upon  which  the  sum  tendered  to  ap- 
pellant is  made  up.  No  averment  of  mistake  or  miscal- 
culation in  making  up  the  amount  is  made.  It  is  the 
methods  pursued  in  creating  the  surplus  fund,  which 
was  to  be  accumulated,  and  divided  among  the  i>olicy 
holders  to  which  plaintiff  belongs,  to  which  exception 
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is  taken.    If  those  methods  were  right,  and  if  the  com- 
pany was  justified  in  their  adoption  and  application, 
the  details  of  the  calculation  are  not  questioned  by 
plaintiff.    We  have  no  hesitation  in  saying  that  when- 
ever a  proper  case  is  made  out,  a  policy  holder  is  en- 
titled to  un  account,  and  is  not  to  be  dismissed  with  the 
statement  that  he  is  bound  by  the  action  of  the  trustees 
of  the  company :   Thus,  in  Blair  v.  Supreme  Council  Am. 
Legion  of  Honor,  208  Pa.  262,  where  the  question  in- 
volved was  as  to  the  amount  due  the  widow  of  a  mem- 
ber of  a  beneficial  association  on  his  death  certificate, 
a  bill  in  equity  for  an  accounting  was  sustained.    Mr. 
Justice  Dean  said  (p.  266)  that  the  case  involved  a  full 
examination  of  the  books  and  records  of  the  defendant 
t(.  determine  the  exact  condition  of  what  was  called 
"the  emergency  fund,"  and  continued,  ''We  think,  tak- 
ing into  view  the  relations  of  the  parties,  even  though 
the  Order  be  not  technically  a  trustee  for  the  widow,  as 
well  as  the  nature  of  the  inquiry  that  may  have  to  be 
made  into  records,  the  remedy  at  law  would  not  have 
been  an  adequate  one,  and  that  a  bill  in  equity  is  a  more 
appropriate  remedy  and  best  adapted  to  the  inquiry." 
Citing  Bierbower^s  Appeal,  107  Pa.  14,  where  Mr.  Jus- 
tice Gordon  said  (p.  18) :    "The  equitable  remedy  may 
be  adopted  solely  on  the  ground  that  it  is  more  conveni- 
ent than  an  action  of  assumpsit."    The  same  principle 
was  announced  in  Tully  v.  Felton,  177  Pa.  344,  where 
Mr.  Justice  Green  said  (p.  356) :    ''We  have  not  the 
slightest  hesitation  in  holding  that  the  case  was  a  proper 
one  for  equitable  jurisdiction.    Whether  on  the  ground 
of  discovery,  which  was  absolutely  necessary,  or  com- 
plicated accounts,  or  community  of  interest  in  a  com- 
mon enterprise  where  all  the  accounts  were  in  the  hands 
of  one  of  the  parties,  and  the  situation  was  one  which 
involved  a  trust  and  confidence,  it  is  perfectly  clear  that 
the  only  suitable  and  complete  remedy  was  by  a  bill  in 
equity."    In  Apollo  Trust  Co.  v.  Safe  Deposit  &  Title 
Guaranty  Co.,  31  Pa.  Super.  Ct.  524,  Oblady,  J.,  said 
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(p.  526) :  "It  is  now  fully  established  by  many  authori- 
ties, that  jurisdiction  in  equity  no  longer  depends  solely 
upon  the  want  of  a  common  law  remedy.  If  ui>on  con- 
sideration by  the  court  the  remedy  by  an  action  in  as- 
sumpsit is  inadequate,  or  is  insufficient  to  effect  com- 
plete justice  between  the  contending  litigants,  the  court 
may  proj)erly  adjudge  the  proceeding  by  a  bill  in  equity 
to  be  the  most  convenient  and  effective  in  order  to  reach 
all  the  phases  of  the  plaintiff's  contention,  so  as  to  dis- 
pose of  the  whole  matter  by  securing  and  protecting  the 
present  and  future  interests  of  all  parties  concerned  in 
the  controversy.  This  is  particularly  the  rule  when  the 
facts  are  conceded  by  demurrer,  and  the  accounts  are 
complicated,  or  are  all  in  the  hands  of  one  of  the  par- 
ties, or  the  situation  involves  a  trust  or  confidential  re- 
lation.^' 

But  in  the  present  case  the  court  below  found  in  its 
affirmance  of  defendant's  fourth  request  for  findings  of 
fact,  that  "The  method  pursued  by  the  officers  and  trus- 
tees of  the  defendant  company  in  determining  the 
amount  of  surplus  properly  distributable  in  dividends, 
was  a  reasonable  business  method.  There  is  no  evidence 
from  which  it  can  be  inferred  that  the  trustees  with- 
held from  distribution,  during  Grange's  term,  more  than 
prudence  and  good  judgment  required."  He  also  found, 
in  answer  to  the  fifth  request,  that  "The  method  pursued 
by  the  actuary  in  allotting  among  policy  holders  the 
dividend  award  of  the  trustees,  was  what  is  known  as 
the  contribution  method,  and  was  in  fact  the  method  au- 
thorized by  the  amendment  of  defendant's  charter  con- 
tained in  the  Act  of  March  11, 1870  (P.  L.  384)."  And 
again,  in  answer  to  the  ninth  request  for  findings  of 
fact,  he  found  that  "the  averments  of  the  bill  that  the 
defendant  has  wrongfully  misapplied  portions  of  said 
surplus  to  profits,  has  withheld  from  the  plaintiff  and 
others  In  his  class  credits  to  which  he  was  entitled,  and 
has  charged  losses  and  expenses  a^inst  that  class  not 
proi)eHy  chargeable  against  it,  and  has  failed  to  account 
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for  sums  derived  from  forfeitares^  surrenders  and 
deathy  are  wholly  unsustained  by  the  evidence,  and  are 
found  to  have  been  improvidently  made.''  These  find- 
ings of  fact  negative  the  claim  of  appellant  for  relief  in 
these  particulars,  and  the  evidence  seems  to  be  quite 
sufficient  to  justify  the  findings. 

With  regard  to  the  third  ground  of  complaint  which 
concerns  the  allegation  of  misrepresentation  ui>on  the 
part  of  an  officer  of  the  company,  which  induced  the 
taking  of  the  policy,  the  appellant  testified  that  as  an 
inducement  to  him  to  insure  on  this  plan,  the  assistant 
secretary  stated  that  the  accumulated  surplus  policy 
was  very  popular,  and  that  they  had  gotten  from  it  very 
good  results  which  he  showed  witness.  He  said  that  on 
a  fifteen-year  policy  for  f 25,000,  the  insured  beginning 
at  the  age  of  forty-one  would  receive  at  the  end  of  the 
term  a  paid-up  i>olicy  for  the  same  amount  and  an  esti- 
mated sum  of  |7,800  in  cash ;  and  that,  while  they  al- 
ways put  the  word  "estimated"  in,  witness  could  rely 
on  getting  the  amount  named;  that  it  was  the  rule  of 
the  company  to  be  always  on  the  safe  side,  and  never 
to  put  out  an  inflated  estimate.  Appellant  also  re- 
ceived from  this  officer  a  letter  enclosing  the  estimate 
of  |7,800,  and  saying  that  the  company  did  not  furnish 
"inflated  estimates.''  It  is  conceded  that  at  the  time, 
the  experience  of  the  company  with  this  class  of  policies 
was  small.  It  had  been  issuing  them  for  a  few  years 
only,  and  none  had  matured.  It  can  hardly  be  denied 
that  an  estimate  of  |7,800  is  inflated  as  compared  with 
an  actual  result  of  |B,347.15. 

Counsel  for  appellant  contends  that  these  statements 
of  the  assistant  secretary  of  the  company  were  misrep- 
resentations of  material  facts,  and  that  the  company 
should  be  held  responsible  to  him  in  damages  for  the 
deceit  which  he  alleges  was  practiced.  But  with  respect 
to  this  matter,  the  trial  judge  found  that  the  evidence 
of  misrepresentation  was  not  sufficiently  clear,  precise 
and  indubitable  to  demand  a  reformation  of  the  policy^ 
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and  that  the  misrepresentations  were  concerned  with 
matters  which  were  the  subject  of  estimate  merely, 
and  not  of  concrete  fact,  and  therefore  they  do  not  sup- 
port the  appellant's  allegation  of  fraud  in  the  making 
of  the  contract.  He  further  held  that  it  was  not  within 
the  power  of  the  assistant  secretary  to  bind  the  defend- 
ant company  by  any  representation,  in  such  a  manner 
as  to  give  to  the  plaintiff  any  advantage  over  other 
policy  holders  in  the  company.  The  court  also  found 
that  the  representation  made  by  the  assistant  secretary 
that  the  estimate  was  based  on  the  past  experience  of 
the  company,  did  not  constitute  such  deceit  as  would 
justify  a  recovery  of  damages  by  appellant,  or  would 
entitle  him  to  an  accounting  by  the  company.  These 
conclusions  seem  to  us  to  reasonably  follow  from  the 
evidence  concerning  the  matter  in  question. 

It  will  not  do  to  construe  the  contract  in  this  case  as 
an  agreement  by  which  the  company  was  bound  to  guar- 
antee to  appellant  a  certain  definite  amount  of  surplus. 
That  was  something  which,  from  the  circumstances,  the 
future  alone  could  determine.  It  depended  for  one 
thing,  largely  upon  the  number  of  lapsed  policies  which 
could  not  be  foretold.  The  company  is  a  mutual  one, 
and  in  its  accumulations  all  its  policy  holders  had  the 
right  to  share  in  the  proportions  fixed  by  the  terms  of 
their  contracts.  Whatever  representation  may  have 
been  made  to  appellant,  he  is  and  can  be  entitled  to 
nothing  more  than  his  proportionate  share  of  the  sur- 
plus which  actually  accrued.  It  is  obvious  that  a  mu- 
tual insurance  company  cannot  discriminate  among  its 
policy  holders,  and  any  agreement  which  would  result 
in  the  payment  of  larger  proportionate  dividends  to  one 
of  its  policy  holders  than  to  others  in  the  same  class, 
would  be  illegal  and  void. 

The  view  of  this  matter  taken  by  the  court  below  was 
undoubtedly  right,  as  it  appeared  in  the  eighth  and 
ninth  of  defendant's  requests  for  findings  of  law,  which 
were  as  follows : 
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'^(8)  The  trustees  of  the  defendant  company  are 
bound  to  administer  their  trust  with  due  regard  to  the 
interests  of  all  policy  holders.  They  have  no  legal  right, 
and  no  officer  or  agent  acting  under  them  can  be  in- 
vested with  a  valid  authority,  to  make  a  special  con- 
tract with  one  policy  holder  entitling  him  to  a  larger 
proportionate  return  upon  his  policy  than  that  enjoyed 
by  others  of  his  class.'' 

"(9)  Halloweirs  statements  to  the  plaintiff  did  not 
impose  upon  the  defendant  any  contractual  liability  to 
pay  to  the  plaintiff  any  greater  sum  than  his  equitable 
proportion  of  the  earnings  and  accumulated  surplus  of 
the  defendant." 

The  statements  made  by  the  assistant  secretary  with 
regard  to  the  probable  amount  of  surplus  and  accumula- 
tions, were  undoubtedly  rose-colored,  and  were  perhaps 
unduly  influenced  by  his  desire  to  get  business  for  the 
company.    But  the  evidence  fairly  shows,  we  think,  that 
the  past  experience  of  the  company,  in  so  far  as  interest, 
mortality  and  dividends  were  concerned,  taken  in  con- 
nection with  what  seems  to  have  been  accepted  as  the 
experience  of  other  companies,  in  the  matter  of  for- 
feitures under  policies  of  the  kind  under  discussion,  af- 
forded some  basis  at  least  for  the  estimate  which  was 
given.    That  the  amount  which  appellant  was  to  derive 
from  surplus  and  accumulations  was  merely  an  esti- 
mate, appears  plainly  from  the  language  of  the  option, 
as  set  forth  in  the  policy.    The  reserve  value  of  the  policy 
is  guaranteed  to  be  not  less  than  the  sum  set  forth;  that 
was  something  to  be  set  apart  from  the  payments  of 
premiums,  and  it  could  be  accurately  determined  in  ad- 
vance; but  the  amount  of  surplus  and  accumulations 
was  merely  an  estimate,  and  was  stated  in  the  policy  as 
such.    The  evidence  was  such  as  to  carry  conviction  to 
the  mind  of  the  court  below,  that  Hallowell  had  access 
to  data  upon  which  his  prediction  might  have  been  based, 
and  that  his  statements,  though  mistaken,  were  not  in- 
consistent with  good  faith  in  the  light  of  the  facts  as 
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they  appeared  at  the  time.    One  of  the  witnesses  called 
by  appellant^  Mr.  Garrigues^  the  mathematician  of  the 
company^  when  asked  whether  the  estimate  of  |7,800 
could  have  been  made  in  good  faith,  answered:     "It 
would  require  only  a  moderate  assumption.    Gk)od  faith 
would  have  indicated  to  Mr.  Hallowell  or  anyone  in  his 
position,  that  the  forfeitures  might  easily  approximate 
forty  per  cent.,  by  reason  of  lapses,  death  losses,  and  so 
on ;  and,  if  it  had  been  forty-two  per  cent.,  |7,800  would 
have  been  realized."    Mr.  Lippincott,  another  witness, 
when  asked  as  to  the  reasonableness  of  the  Hallowell 
estimate,  said  that  the  estimate  made  in  1891  was  wholly 
within  the  range  of  probability.     Evidence  of  intent 
to  deceive  in  this  respect  is  lacking.    Nothing  more  than 
the  expression  of  an  unduly  enthusiastic  opinion  seems 
to  be  left.    Representations  of  this  character  referring 
merely  to  the  future,  are  not  sufficient  to  support  an  ac- 
tion based  upon  the  ground  of  fraud. 

The  last  nineteen  assignments  of  error  are  to  the  re- 
fusal of  the  court  below  to  compel  the  defendant  com- 
pany to  answer  certain  interrogatories  in  advance  of  the 
trial,  and  to  the  dismissal  of  various  exceptions  to  de- 
fendant's answers.  At  the  trial,  the  plaintiff  called  the 
actuary  and  the  mathematician  of  the  company,  and  ex- 
amined them  with  reference  to  the  subject  matter  which 
the  interrogatories  were  intended  to  develop.  It  would 
seem,  therefore,  that  appellant  has  had  the  benefit  of 
this  information.  Several  of  the  interrogatories  were  of 
such  a  nature  that  to  answer  them  would  have  been 
equivalent  to  the  rendering  of  an  account  in  advance  of 
a  decree  awarding  it.  As  the  case  has  been  tried  upon 
its  merits,  and  the  officers  of  the  company  have  been  ex- 
amined and  re-examined  on  the  matters  set  forth  in  the 
bill,  it  would  seem  that  the  plaintiff  has  received  all  the 
information  from  them  to  which  he  was  entitled,  and 
we  therefore  deem  it  unnecessary  to  consider  in  detail 
tte  assignments  referring  to  the  dismissal  of  the  excep- 
tions to  the  answers. 
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After  careful  consideration  of  the  entire  record  in  tWs 
case,  with  the  aid  of  full  and  able  argument  of  counsel, 
we  are  satisfied  that  upon  none  of  the  grounds  of  com- 
plaint, has  a  case  been  made  out,  which  would  justify 
the  granting  of  the  specific  relief  for  which  appellant 
prays.  The  assignments  of  error  are  therefore  dismissed, 
and  the  decree  of  the  court  below  is  affirmed. 


Devine,  Appellant,  v.  Simons. 

Negligence — Master  and  servant — Dangerous  maehinerf — /w- 
fant 

In  an  action  by  a  girl  fourteen  years  old  against  her  employer 
to  recover  damages  for  personal  injuries  in  which  the  negligence 
averred  is  failure  to  provide  safe  appliances  and  place  to  work 
and  failure  to  give  necessary  instructions,  a  non-suit  is  properly 
entered  where  it  appears  that  the  plaintiff  was  employed  as  an  er- 
rand girl  in  the  defendant's  factory  to  carry  jewelry;  that  at  the 
time  of  the  accident  she  lost  a  button  from  a  tray»  near  a  taUe 
under  which  a  revolving  shaft  was  operated;  that  the  foreman 
without  giving  her  any  express  orders  to  hunt  for  the  button  un* 
der  the  table  indicated  by  a  wave  of  the  hand  that  the  button  might 
be  there;  that  the  plaintiff  crawled  under  the  table  and  was  in- 
jured by  her  hair  being  caught  in  the  revolving  shaft;  that  when 
the  accident  actually  occurred  the  foreman  was  not  present;  and 
that  the  machinery  was  neither  unsafe  nor  improperly  constructed 
for  its  intended  use. 


Argued  Jan.  17, 1912.  Appeal,  No.  173,  Jan.  T.,  1911, 
by  plaintiJBfs  from  order  of  C.  P.  No.  3,  Phila-  CJo.,  March 
T.,  1907,  No.  4689,  refusing  to  take  off  non-suit  in  case 
of  Margaret  M.  Devine  by  her  father  and  next  friend, 
Patrick  Devine,  and  Patrick  Devine  v.  John  F,  Simons 
et  al,  trading  as  Simons  Bros.  &  Ck)mpany.  Before 
Bbown,  Mestbbzat,  Pottbb,  Elkin  and  Moschziskbi, 
JJ.    Affirmed. 
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Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Davis,  J. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court.  It  further  appeared  that 
at  the  time  of  the  accident  Margret  M.  Devine  was  four- 
teen years  of  age. 

Error  assigned  was  order  refusing  to  take  off  non- 
suit. 

William  H.  Wilson,  with  him  Joseph  P.  Rogers  and 
Francis  M.  McAdams,  for  appellants. — The  case  was  for 
the  jury :  Rumell  v.  Dilworth,  111  Pa.  343 ;  McNees  v. 
Sims,  231  Pa.  386;  Escher  v.  Southwark  Mills  Co.,  221 
Pa.  180 ;  Mapes  v.  Pittsburgh  Provision  &  Packing  Co., 
31  Pa.  Super.  Ct.  453;  Lewis  v.  Seifert,  116  Pa.  628; 
Prevost  V.  Ice  and  Refrigerating  Co.,  185  Pa.  617 ;  Reese 
V.  Hershey,  163  Pa.  253 ;  Fick  v.  Jackson,  3  Pa.  Super. 
Ct  378;  Bannon  v.  Lutz,  158  Pa.  166;  HoUis  v.  Widener, 
221  Pa.  72 ;  Wheeler  v.  Oak  Harbor  Head  Lining  &  Hoop 
Co.,  126  Fed.  Repr.  348;  Camp  v.  R.  R.  Co.,  94  Mo.  App. 
272  (68  S.  W.  Repr.  96) ;  Westervelt  v.  Dives,  231  Pa. 
548;  Bollinger  v.  Crystal  Sand  Co.,  232  Pa.  636;  Jones 
T  American  Caramel  Co.,  225  Pa.  644;  Fegley  v.  Lycom- 
ing Rubber  Co.,  231  Pa.  446. 

F.  B.  Bracken  of  Loughlin  d  Bracken,  for  appellees. 

Opinion  by  Mr.  Justice  Elkin,  March  18, 1912  : 
At  the  trial  the  plaintiffs  offered  their  testimony  and 
rested,  whereui)on  the  learned  court  below  directed  judg- 
ment of  non-suit  to  be  entered  upon  motion  of  counsel 
for  defendants.  The  decision  was  put  upon  two  grounds ; 
first,  that  the  evidence  failed  to  disclose  any  negligence 
on  the  part  of  defendants,  and,  second,  that  the  facts 
clearly  showed  the  injured  daughter  to  be  guilty  of  con- 
tributory negligence.  Either  ground,  if  the  facts  war- 
ranted the  conclusion  reached,  would  be  sufficient  to 
Vol.  ccxxxv— 22 
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sustain  the  judgment  In  actions  for  personal  injuries 
there  is  not  much  difficulty  as  to  the  general  principles 
of  law  which  should  govern,  but  there  is  always  a  ques- 
tion as  to  their  application  under  the  facts.  In  under- 
taking to  determine  the  rights  of  the  parties  involved 
in  the  case  at  bar,  as  in  all  other  cases  of  like  character, 
we  must  look  to  the  facts  for  guidance  in  solving  the 
vexed  questions  raised.  The  negligence  relied  on  was 
failure  to  provide  a  safe  place  to  work,  and  failure  to 
properly  instruct  as  to  the  dangerous  character  of  the 
machinery  used  in  the  factory.  The  statement  of  claim 
averred  that  it  was  "the  duty  of  said  defendants  to  pro- 
vide a  safe  place  for  this  plaintiff  to  work,  and  to  equip 
their  said  factory  with  proper  and  safe  tools,  machinery 
and  shafting,  and  to  refrain  from  any  and  all  negligence 
and  carelessness  in  the  equipment  and  maintenance  of 
the  said  tools,  machinery  and  shafting  in  their  said  fac- 
tory." It  was  further  charged  to  have  been  the  duty  of 
defendants  to  give  the  plaintiff  "all  necessary  instruc- 
tions and  advice,  and  to  inform  her  of  the  dangerous 
character  of  the  places  and  machinery  about  which  she 
was  told  to  work,  especially  so,  before  changing  her 
course  of  employment,  or  instructing  or  permitting  her 
to  do  anything  for  them  which  was  of  a  dangerous  char- 
acter, or  required  her  to  go  into  a  place  of  danger."  The 
evidence  did  not  show,  nor  tend  to  show,  that  the  "tools, 
machinery  and  shafting"  with  which  the  factory  was 
equipped  was  either  unsafe  or  not  properly  constructed 
for  the  use  intended.  As  we  understand  the  contention 
of  the  learned  counsel  for  appellants,  the  safety  of  the 
tools,  machinery  and  shafting,  as  measured  by  the  re- 
quirements of  the  business,  is  not  seriously  questioned, 
and  certainly  it  could  not  be  under  the  evidence.  How- 
ever, it  is  earnestly  contended  that  the  shafting  was  not 
sufficiently  guarded  to  protect  employees  who  had  oc- 
casion to  work  near  it,  and  this  is  the  ground  upon  which 
appellants  rely  to  ask  a  reversal  of  the  judgment  entered 
by  the  court  below.   But  the  statement  of  claim  does  not 
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charge  any  such  negligence^  nor  is  it  averred  that  failure 
to  perform  this  particular  duty  is  relied  on  to  sustain  a 
recovery.  The  defendants  were  engaged  in  the  jewelry 
business,  in  the  conduct  of  which  they  maintained  a  fac- 
tory, on  the  fifth  floor  of  which  was  located,  what  has 
been  called  in  the  trial  of  the  case  the  polishing  room. 
At  one  side  of  this  room,  extending  for  a  distance  of 
forty  feet,  was  a  table,  the  top  of  which  was  about  three 
feet  wide,  and  at  the  side  of  which  was  an  apron  six 
inches  in  width.  Underneath  the  table,  running  longitud- 
inally with  it,  about  eighteen  inches  above  the  floor,  was 
the  shafting  which  by  means  of  cogwheels  connected  with 
the  various  machines,  used  for  polishing  purposes,  lo- 
cated on  top  of  the  table.  It  also  appears  that  in  front 
of  the  table,  running  the  entire  length  of  it,  and  fifteen 
or  eighteen  inches  above  the  floor,  was  a  foot  rest  seven 
inches  wide  which  served  not  only  as  a  convenience  for 
the  operatives,  but  as  a  barrier  to  protect  those  stand- 
ing in  front  of  the  table  from  coming  in  contact  with  the 
revolving  shafting.  The  shafting  was  located  on  a  level 
with  the  foot  rest,  back  toward  the  rear  of  the  table, 
some  eighteen  or  twenty  inches  from  the  front  of  it.  The 
photographs  exhibited  show  that  the  wheels  and  belting 
which  operated  the  shaft  were  guarded  by  being  boxed. 
Under  these  facts  it  is  very  doubtful,  to  say  the  least, 
whether  the  proofs  made  out  a  case  of  negligence  for  the 
jury,  but  without  reference  to  the  negligence  of  the  de- 
fendant, it  is  clear,  that  the  plaintiff  had  no  duty  to  per- 
form that  required  her  to  crawl  under  the  table  and  thus 
Come  in  contact  with  the  shafting  protected  as  above 
indicated.  She  could  not  reach  the  shafting  without  get- 
ting under  the  table  and  crawling  either  under  or  over 
the  seven-inch  wide  foot  rest.  She  was  employed  as  an 
errand  girl,  and  her  duties  required  her  to  carry  jewelry 
from  the  office  to  the  i)olishing  room,  and  when  finished, 
to  return  it  to  the  office.  The  accident  happened  while 
she  was  hunting  for  a  button  which  had  been  lost  from 
a  tray  on  which  she  carried  the  jewelry.    It  is  argued 
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that  the  foreman  ordered  the  girl  to  hunt  for  the  button 
under  the  table  and  that  it  was  his  duty  to  instruct  her 
as  to  the  danger  of  coming  in  contact  with  the  shafting. 
The  difllculty  about  this  position  is,  the  facts  do  not 
show  that  the  girl  was  instructed  to  hunt  for  the  button 
under  the  table,  or  that  she  had  any  duties  to  perform 
that  required  instructions  as  to  the  use  and  dangers  of 
the  machinery.  It  is  true  the  plaintiff  in  explaining  her 
actions  said  that  the  foreman,  at  the  time  he  told  her 
to  hunt  the  button,  indicated  by  a  wave  of  the  hand  that 
it  might  be  under  the  table.  But  this  was  her  own  con- 
clusion, and  she  acted  upon  her  own  judgment,  and  not 
in  obedience  to  any  orders  given  her  by  anyone.  It  is 
not  pretended  that  the  foreman  gave  her  any  express 
orders  to  crawl  under  the  table,  or  to  hunt  for  the  button 
there,  and  we  do  not  think  it  is  enough  to  charge  the  de- 
fendant company  with  negligence,  or  to  relieve  her  from 
contributory  negligence,  that  she  may  have  thought  the 
foreman  by  waving  his  hand  indicated  that  the  button 
might  be  under  the  table.  In  the  light  of  the  testimony 
it  cannot  be  said  that  the  plaintiff  was  ordered  to  per- 
form any  particular  duty,  at  any  particular  place.  She 
was  told  to  hunt  for  the  button,  but  not  where  to  look 
for  it.  No  one  knew  where  the  button  was,  else  there 
would  have  been  no  occasion  to  hunt  for  it  When  she 
did  hunt  for  it  she  was  required  to  use  her  senses  as  to 
open  and  obvious  dangers  which  she  might  encounter, 
but  it  is  evident  she  did  not  do  so.  The  evidence  does  not 
show  that  the  foreman  who  gave  the  order  to  hunt  the 
button  was  present  when  the  accident  occurred.  He  was 
in  and  out  of  the  room  at  different  times,  but  evidently 
was  not  present  when  the  girl  crawled  under  the  table, 
or  this  fact  would  have  been  shown.  So  far  as  is  dis- 
closed by  the  testimony,  no  one  representing  the  defend- 
ant company  was  present  when  the  girl  crawled  under 
the  table,  or  knew  that  she  did  so,  until  after  she  was 
injured  by  reason  of  her  hair  coming  in  contact  with  the 
revolving  shaft.    Under  these  circumstances  the  learned 
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trial  judge  was  clearly  warranted  in  holding  that  she 
had  voluntarily  crawled  under  the  table  in  the  face  of  an 
open  and  obvious  danger,  and  was  precluded  thereby 
from  recovering  damages  for  injuries  resulting  from  her 
own  carelessness.  In  this  view  of  the  case  it  is  unneces- 
sary to  discuss  the  other  questions  raised  by  the  assign- 
ments of  error. 
Judgment  affirmed. 


Haines  v.  Elfman,  Appellant. 

Landlord  and  tenant — Lease — Principal  and  agent — Notice  of 
termination — Attornment — A  mendment — Parties. 

1.  Where  an  agent  for  a  brother  and  two  sisters  executes  a  lease 
in  his  own  name,  and  subsequently  the  tenant  attorns  to  the 
brother  acting  for  himself  and  his  sisters,  a  notice  to  quit  given 
by  the  agent,  but  not  acted  upon  either  by  the  tenant  or  the  owners 
of  the  property  does  not  terminate  the  tenancy. 

2.  Where  in  such  a  case  the  brother  causes  a  judgment  to  be 
entered  up  in  his  own  name  against  the  tenant  under  a  warrant 
of  attorney  in  the  lease,  the  record  may  be  subsequently  amended 
by  substituting  the  name  of  the  agent  as  plaintiff  to  the  use  of 
the  three  owners. 

8.  A  modification  of  a  contract  of  letting  in  the  single  par- 
ticular of  the  amount  of  rent  to  be  paid  may  be  made  without 
yazying  the  other  conditions  contained  in  the  lease;  such  a  change 
is  not  of  necessity,  either  in  law  or  in  fact,  an  abandonment  by 
either  party  of  any  of  his  other  rights  under  the  contract  as 
drawn. 

4.  The  law  does  not  regard  the  fractions  of  a  day.  A  lease  for 
a  year  beginning  on  the  first  day  of  April  expires  on  the  thirty 
first  day  of  the  following  March. 

Judgment — Opening  judgment— Practice,  C.  P. 

6.  On  a  rule  to  open  judgment  it  is  good  practice  for  the  parties 
tc  submit  requests  for  definite  findings  of  fact  and  conclusions  of 
law,  or  for  the  court  to  state  such  findings  and  conclusions  of  its 
own  accord.  • 


Digitized  by 


Google 


342  HAINES  v.  ELFMAN,  Appellant 

Statement  of  Facts— Arguments.  XSMPa. 

Argued  Jan.  17, 1912.  Appeal,  No.  281,  Jan.  T.,  1911, 
by  defendant  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June 
T.,  1911,  No.  4047,  discharging  rule  to  open  judgment 
in  case  of  William  J.  Haines,  Agent,  to  the  use  of  Eliza- 
beth C.  Gillespie  et  al.  v.  Hyman  Elfman.  Before 
Brown,  Mestbezat,  Pottbb,  Elkin  and  Moschziskbb, 
JJ.    Affirmed. 

Rule  to  open  judgment. 
Rule  to  amend  record. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Errors  assigned,  were  in  making  absolute  the  rule  to 
amend  the  record  and  in  discharging  rule  to  open  judg- 
ment. 

A.  S.  Ashhridge,  Jr.,  for  appellant. — The  judgment 
should  have  been  opened :  Penna.  Ck).  for  Ins.  on  Lives 
&  Granting  Annuities  v.  Shanahan^  10  Pa.  Super.  Ct. 
267;  Breden  v.  Gilliland,  67  Pa.  34;  O'Hara  v.  Baum,  82 
Pa.  416;  Dikeman  v.  Butterfield,  135  Pa.  236;  Phila.  v. 
Jenkins,  162  Pa.  451;  North  v.  Yorke,  174  Pa.  349;  Stev- 
enson V.  Virtue,  13  Pa.  Super.  Ct.  103 ;  Sweigart  v.  Con- 
rad, 12  Pa.  Super.  Ct.  108;  Swartz  v.  Morgan,  163  Pa. 
195. 

If  the  original  lease  was  in  force  the  original  lessor 
only  could  have  given  the  notice,  and  he  did  not :  Holt 
V.  Martin,  Agent,  51  Pa.  499. 

For  authorities  that  we  could  not  contest  our  land- 
lord's title,  and  one  of  the  owners  cannot  step  in  as  land- 
lord by  simply  collecting  rent,  see  Holt  v.  Martin,  51  Pa. 
499;  Bedford  v.  Kelly,  61  Pa.  491;  Seyfert  v.  Bean,  83 
Pa.  450. 

The  current  term  that  Elfman  held  under  at  the  time 
of  the  service  of  that  {^otice,  assuming  the  lease  to  be  in 
force,  would  have  been  the  30th  of  June,  1911.    He  was 
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not  bound  to  move  from  the  premises  on  the  31st  of  July, 
1911,  even  if  that  lease  was  in  force  and  the  notice  was 
perfectly  legal;  he  had  a  right  to  move  on  the  1st  of 
August,  1911:  DuflEy  v.  Ogden,  64  Pa.  240;  Stewart  v. 
Jackson,  181  Pa.  549. 

Boyd  Lee  Spahr,  for  appellee,  cited  as  to  the  allow- 
ance of  the  amendment  of  the  party  plaintiff :  Kay  lor  v. 
Shaffner,  24  Pa.  489;  Walthour  v.  Spangler,  31  Pa.  523; 
Power  V.  Grogan,  232  Pa.  387;  Booth  v.  Dorsey,  202  Pa. 
381;  Gilmer  v.  DeCaro,  13  Pa.  D.  R.  173. 

Cited  as  to  the  discharge  of  the  rule  to  open  the  judg- 
ment :  Kaier  v.  O'Brien,  202  Pa.  153 ;  Cruzan  v.  Hutchi- 
son, 210  Pa.  88;  Ellis  v.  Ambler,  11  Pa.  Super.  Ct.  406; 
Taylor  v.  Winters,  6  Phila.  126;  Fidelity  Trust  Co.  v. 
Lee,  38  Pa.  Super.  Ct.  330. 

Opinion  by  Mb.  Justice  Moschziskbb,  March  18, 
1912: 

On  August  1,  1911,  George  Cuthbert  Gillespie  caused 
a  confessed  judgment  in  an  amicable  action  of  ejectment 
to  be  entered  against  the  defendant,  Hyman  Elfman. 
Thereupon  Elfman  filed  a  petition  averring  that  the  writ- 
ten lease  upon  which  the  action  rested  had  been  annulled 
and  superseded  by  an  oral  letting  for  the  term  of  three 
years  at  an  increased  rental;  and  rules  to  open  and  to 
strike  off  the  judgment  were  allowed  upon  this  petition. 
The  plaintiff  filed  an  answer  in  which  he  denied  that  the 
written  lease  had  been  annulled  or  that  any  new  contract 
had  been  substituted  therefor,  and  averred  that  Elfman 
had  regularly  paid  his  monthly  instalments  of  rent  to 
him,  Gillespie,  as  landlord  under  the  original  lease.  Sub- 
sequently a  petition  was  filed  by  Elizabeth  C.  Gillespie, 
Anna  G.  Boyd  and  Gteorge  Cuthbert  Gillespie,  averring 
that  they  were  the  owners  of  the  premises  in  question ; 
that  while  the  original  lease  had  been  executed  in  the 
name  of  William  G.  Haines,  Agent,  the  latter  acted  as 
agent  for  George  Cuthbert  Gillespie  who  was  then  acting 
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as  their  representatiye  in  the  management  of  the  prop- 
erty, and  praying  for  a  rule  to  amend  the  record  by  sub- 
stituting Haines  as  plaintiff  to  their  use.  The  defendant 
filed  an  answer  denying  the  right  to  amend,  in  which  he 
averred  practically  the  same  facts  as  were  at  issue  in  the 
proceedings  to  open  or  strike  off  the  judgment  October 
23,  1911,  the  court  allowed  the  amendment  and  refused 
to  open  or  strike  off  the  judgment  The  defendant  has 
appealed  and  assigns  for  error  the  action  of  the  court  in 
making  absolute  the  rule  taken  by  the  plaintiff  and  dis- 
charging the  rules  entered  by  the  defendant 

From  the  record  as  presented  it  appears  that  on  Janu- 
ary 31,  1910,  William  J.  Haines,  Agent,  without  ex- 
pressly disclosing  his  principals,  leased  the  premises 
601-3  Market  street  to  the  defendant  for  one  month  from 
February  1, 1910,  at  a  rental  of  f300  payable  in  advance 
on  the  first  day  of  ^*each  and  every  month  during  said 
term  or  any  renewal  thereof  ;^^  that  the  lease  provided, 
inter  alia,  that  either  party  could  determine  the  term  or 
any  renewal  thereof  upon  five  days'  written  notice  prior 
to  the  expiration  of  any  month ;  that  the  defendant  en- 
tered into  possession  under  this  lease  and  paid  his  rent 
to  Haines  for  the  months  of  February  and  March,  1910; 
that  on  April  1, 1910,  Gteorge  Cuthbert  Gillespie  collected 
the  $300  rent  and  gave  a  receipt  for  the  same,  as  he  did 
in  the  month  of  May;  that  May  23, 1910,  Gillespie  called 
on  the  defendant,  in  his  own  behalf  and  as  agent  in  fact 
for  his  sisters,  and  notified  Elfman  that  he  would  have 
to  pay  more  rent  if  he  desired  to  remain  in  possession  of 
the  premises ;  that  thereafter  the  defendant  paid  rent  at 
the  rate  of  f350  per  month,  drawing  his  checks  directly 
to  Mr.  Gillespie ;  that  on  June  6,  1910,  Haines,  Agent, 
served  a  formal  notice  upon  Elfman  to  quit  on  June  30, 
1911. 

The  defendant  claims  that  Gillespie  expressly  agreed 
in  consideration  of  the  increased  rental  to  lease  the  en- 
tire premises  to  him  for  three  years ;  Gillespie  denies  this 
and  claims  that  there  was  no  change  in  the  written  lease 
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excepting  as  to  the  amount  of  the  rental.  This  is  the 
princii>al  issue  between  the  parties.  No  request  for  defi- 
nite findings  of  fact  or  conclusions  of  law  were  made  to 
the  court  below  and  no  opinion  was  filed;  hence,  in  re- 
viewing this  record,  on  every  issue  between  the  parties 
where  sufficient  proof  appears  to  support  the  position 
taken  below  in  favor  of  the  appellee,  we  must  take  it  that 
the  court  found  and  concluded  accordingly.  This  being 
assumed,  there  is  sufficient  upon  the  record  to  justify  the 
following  findings  and  conclusions, — that  in  making  the 
lease  Haines  merely  acted  as  agent  for  Mr.  Gillespie  who 
had  charge  of  the  property  for  himself  and  his  two  sis- 
ters; that  this  knowledge  was  brought  home  to  Elfman 
and  he  attorned  to  Gillespie  as  landlord  under  the  lease ; 
that  the  notice  to  quit  dated  June  6, 1910,  was  not  acted 
upon  by  either  tenant  or  landlord  and  did  not  terminate 
the  lease,  and  that  Gillespie  never  declared  that  it  was 
intended  so  to  do ;  and  that  it  was  understood  between 
the  parties  at  the  time  of  the  increase  of  the  rent  that 
the  lease  should  only  be  affected  to  that  extent,  and  not 
superseded  by  a  new  term  of  three  years  or  any  other 
period. 

A  modification  of  a  contract  of  letting  in  the  single 
particular  of  the  amount  of  rent  to  be  paid,  may  be  made 
without  varying  the  other  conditions  contained  in  the 
lease ;  such  a  change  is  not  of  necessity,  either  in  law  or 
in  fact,  an  abandonment  by  either  party  of  any  of  his 
other  rights  under  the  contract  as  drawn.  Of  course  the 
parties  may  at  the  time  agree  upon  a  change  in  the  term, 
as  the  appellant  claims  was  done  in  this  case,  but  the 
court  has  found  against  him  on  that  contention,  and  after 
a  review  of  the  entire  record  we  see  no  sufficient  grounds 
to  change  the  finding.  While  the  final  notice  to  quit  was 
not  signed  by  Haines,  the  agent  named  in  the  lease,  it 
was  given  by  Gillespie,  to  whom  the  defendant  had  at- 
torned and  of  whose  rights  he  was  fully  informed ;  under 
the  circumstances  this  was  sufficient.  We  do  not  see  any 
merit  in  the  contention  that  the  notice  should  have  been 
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to  quit  on  the  first  day  of  August  rather  than  on  the 
thirty-first  day  of  July.  'The  law  does  not  regard  the 
fractions  of  a  day.  Leases  beginning  on  the  first  day  of 
April  expire  on  the  thirty-first  day  of  March  :^'  Duflfy  v. 
Ogden,  64  Pa.  240;  Cascade  v.  Lewis,  148  Pa.  333,  338. 
Nor  are  we  impressed  with  the  contention  that,  in  law,  the 
notice  of  June  6, 1910,  terminated  the  old  lease.  Such  a 
notice  would  not  of  itself  destroy  the  lease  unless  it  was 
acted  upon:  Fidelity  Trust  Co.  v.  Lee,  38  Pa.  Super. 
Ct  330.  The  authorities  cited  by  the  appellant  on  the 
rule  that  a  tenant  cannot  contest  his  landlord's  title  have 
no  application  to  the  present  case. 

All  of  the  issues  of  fact  raised  on  the  rule  to  amend 
were  involved  in  the  proceedings  to  open  and  strike  off 
the  judgment,  and  could  properly  be  treated  as  adjudi- 
cated. The  amendment  introduced  no  new  cause  of  ac- 
tion, and  it  was  within  the  provisions  of  the  Act  of  May 
4,  1852,  P.  L.  574:  Kaylor  v.  Shaflfner,  24  Pa.  489; 
Walthour  v.  Spangler,  31  Pa.  523 ;  Booth  v.  Dorsey,  202 
Pa.  381,  385;  Power  v.  Grogan,  232  Pa.  387,  397.  By 
the  course  pursued  all  possible  parties  in  interest  were 
brought  upon  the  record,  and,  whether  or  not  the  amend- 
ment was  necessary,  we  conclude  that  the  court  below 
fell  into  no  reversible  error  in  allowing  it. 

Had  the  defendant  submitted  requests  for  definite 
findings  of  fact  and  conclusions  of  law  it  would  have 
been  the  duty  of  the  court  below  to  answer  them,  or  the 
court  could  have  stated  such  findings  and  conclusions 
of  its  own  accord.  If  this  course  had  been  pusued  it 
would  have  greatly  simplified  and  facilitated  our  labors 
on  review,  and  we  strongly  recommend  it  as  good  prac- 
tice in  future  proceedings  to  open  judgments. 

The  assignments  are  overruled  and  the  judgment  is 
affirmed. 
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191S.]  SyllabuA— AssiffxuxMnt  of  Error. 

Baff  V.  Isman,  Appellant 

Principal  and  agent — Personal,  liability  of  agent — Unregistered 
foreign  corporation — Building  contract. 

1.  Where  a  citizen  of  this  state  signs  a  building  contract  ''as 
agent  for''  a  named  company  with  knowledge  that  such  company 
is  an  imr^stered  foreign  corporation  without  authority  to  do 
business  in  this  state,  and  the  contractor  has  no  such  knowledge, 
the  agent  will  be  personally  liable  on  the  contract. 

Contract— Building  contract — Extra  work — Architect. 

2.  Where  a  building  contract  provides  that  no  alterations  shall 
be  made  except  upon  the  written  order  of  the  architects  with  the 
amount  to  be  paid  stated,  and  the  architects  in  giving  a  written 
order  for  extra  work,  instead  of  stating  the  amoimt  to  be  paid 
for  it,  merely  direct  the  contractor  ''to  keep  an  accoimt  of  the 
cost  of  it,"  the  owner  will  be  held  to  have  waived  the  provision  of 
the  contract,  if  it  appears  that  after  the  architects  had  approved 
the  contractor's  bill,  which  included  the  extras,  and  given  him 
a  final  certificate,  the  owner  paid  large  siuns  on  account  thereof 
without  objection. 

Argued  Jan.  17, 1912.  Appeal,  No.  300,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
June  T.,  1908,  No.  4153,  on  verdict  for  plaintiff  in  case 
of  A.  Baymond  Raff  v.  Felix  Isman.  Before  Brown, 
Mbstbbzat,  Pottbb,  Elkin  and  Mosghziskeb,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  balance  due  on  a  building  con- 
tract.   Before  Barratt,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  |9,421.96.  De- 
fendant appealed. 

Error  assigned,  amongst  others,  was  in  giving  binding 
instructions  for  plaintiff. 
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Morris  Wolf,  with  him  Horace  Stern,  for  appellant — 
"Whenever  individual  liability  is  imposed  by  statute 
upon  officials  for  corporate  action  in  excess  of  power,  it 
is  in  the  nature  of  a  penal  provision  and  is  not  to  be 
extended  by  construction  to  cases  not  clearly  within  the 
law:"  Stephenson  v.  Dodson,  3(5  Pa.  Super.  Ct  343; 
Stoner  v.  Phillipi,  41  Pa.  Super.  Ct  118. 

The  testimony  shows  that  the  Hepner  Company  at  the 
time  that  the  defendant  made  the  contract  was  not  en- 
gaged in  business  in  Pennsylvania,  and  therefore  was 
not  in  default  in  failing  to  register :  Liebig  Mfg.  Co.  v. 
Hill,  7  Pa.  Super.  Ct  15;  Del.  River  Quarry  &  Construc- 
tion Co.  V.  Bethlehem  etc.  Ry.  Co.,  204  Pa.  22;  De  La 
Vergne  Refrigerating  Mach.  Co.  v.  Kolischer,  214  Pa. 
400;  People's  Bldg.  Loan  &  Sav.  Assn.  v.  Berlin,  201 
Pa.  1 ;  New  York  &  Scranton  Construction  Co.  v.  Win- 
ton,  208  Pa.  467;  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187 
Pa.  526. 

An  architect  or  engineer  has  no  general  authority  to 
dispense  with,  waive,  vary  or  alter  the  conditions  of  a 
building  contract.  His  duty  is  to  see  that  it  is  faithfully 
fulfilled  according  to  its  terms :  Gillison  v.  Wanamaker, 
140  Pa.  358;  Shultz  v.  Seibel,  209  Pa.  27;  Ruch  v.  York, 
233  Pa.  36;  Wagner  Co.  v.  Cawker,  112  Wis.  532  (88 
N.  W.  Repr.  599 ;  James  Reilly  Repair  &  Supply  Co.  v. 
Smith,  177  Fed.  Repr.  168;  Van  Buskirk  v.  Board  of 
Education,  75  Atl.  Repr.  909. 

James  Jay  Gordon,  for  appellee. — ^This  is  ruled  by 
Lasher  v.  Stimson,  145  Pa.  30. 

The  authority  of  Lasher  v.  Stimson,  has  never  been 
questioned  and  could  not  be  without  striking  at  the  foun- 
dations of  the  law.  Its  reasoning  has  been  adopted  in 
numerous  cases,  both  in  federal  and  state  courts :  Bond 
V.  Stoughton,  26  Pa.  Super.  Ct.  483 ;  De  La  Vergne  Re- 
frigerating Mach.  Co.  V.  Kolischer,  214  Pa.  400;  Build- 
ing, Loan  &  Savs.  Assn.  v.  Berlin,  15  Pa.  Super.  Ct 
893 ;  Buffalo  Refrigerating  Mach.  Co.  v.  Heat  &  Power 
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Co.,  178  Fed.  Bepr.  696;  Building^  Loan  &  Savs.  Assn. 
T.  Nealy  15  Pa.  Super.  Ct.  400;  Milsom  Rendering  & 
Fertilizing  Co.  v.  Kelly,  10  Pa.  Super.  Ct.  565. 

The  rule  that  the  investing  of  capital  by  an  unreg- 
istered foreign  corporation  constitutes  doing  business, 
is  laid  down  in  numerous  decisions  in  Pennsylvania. 
Kilgore  v.  Smith,  122  Pa.  48;  People's  Bldg.,  Loan  & 
Savs.  Assn.  v.  Berlin,  201  Pa.  1 ;  N.  Y.  &  Scranton  Con- 
struction Co.  V.  Winton,  208  Pa.  467;  Pavilion  Co.  v. 
Hamilton,  15  Pa.  Super.  Ct.  392;  Building,  Loan  &  Savs. 
Assn.  V.  Berlin,  15  Pa.  Super.  Ct.  393. 

The  provision  as  to  extra  work  was  waived :  Foctt  v. 
Bosenbaum,  176  Pa.  14 ;  Robinson  v.  Baird,  165  Pa.  505. 

Omnion  by  Mb.  Justice  Bbown,  March  18,  1912 : 
The  defendant  below  offered  no  testimony,  and,  on  the 
case  as  made  out  by  the  plaintiff,  a  verdict  was  directed 
in  his  favor  upon  which  the  judgment  appealed  from 
was  subsequently  entered.  On  August  3,  1907,  the  aj)- 
pellee  entered  into  a  written  contract,  in  the  city  of 
Philadelphia,  with  the  appellant,  to  provide,  in  accord- 
ance with  certain  drawings  and  specifications,  all  the 
materials  and  perform  all  the  work  for  the  alterations 
and  additions  to  a  building  situated  at  Broad  and  Wal- 
nut streets,  in  the  city  of  Philadelphia.  The  building 
was  known  as  the  Hepner  Hair  Emporium,  and  Isman, 
the  appellant,  signed  the  contract  "as  agent  for  Hepner 
Hair  Emporium  Co."  The  work  called  for  by  the  con- 
tract was  to  be  done  under  the  direction  of  Stearns  & 
Castor,  architects  employed  by  Isman.  For  the  work 
called  for  by  the  contract  the  appellee  was  to  receive  the 
sum  of  f  17,500,  and  all  payments  for  work  done  were 
to  be  due  when  certificates  for  the  same  were  issued  by 
the  architects.  Provision  was  made  for  payment  for  ex- 
tra or  additional  work.  In  accordance  with  the  terms 
and  provisions  of  the  contract  and  under  the  direction 
of  the  said  architects,  the  appellee,  between  August  7, 
il907,  and  November  20  of  the  same  year,  provided  all 
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the  materials  and  performed  all  the  work  necessary  to 
complete  the  alteration  and  additions  to  the  bnilding,  as 
called  for  by  the  contract,  and,  in  addition,  did  some 
extra  work.  On  December  5, 1907,  the  architects  issued 
a  final  certificate,  showing  that  there  was  due  to  the 
appellee,  less  the  sums  that  he  had  received  up  to  that 
time,  122,588.88,  which  included  not  only  the  contract 
price  of  $17,500,  but  |5,088.88  for  the  extra  or  additional 
work.  At  the  time  this  action  was  brought  the  appellee 
had  received  on  account  of  his  claim  |14,951.73.  Of 
this  sum  17,451.78  had  been  paid  to  him  after  he  had  re- 
ceived the  architects^  final  certificate  of  December  5, 
1907.  Neither  at  the  time  of  the  making  of  the  contract 
of  August  3,  1907,  nor  at  any  time  the  work  was  being 
done  under  it,  was  the  Hepner  Hair  Emporium  Com- 
pany— a  corporation  of  the  state  of  Delaware,  for  which 
the  appellant  had  assumed  to  act  as  agent  in  making  the 
contract — registered  in  the  office  of  the  secretary  of  the 
commonwealth,  as  required  by  the  Act  of  April  22, 1874, 
P.  L.  108,  and  it  was  not,  therefore,  entitled  to  do  busi- 
ness in  this  state  at  the  time  of  the  execution  or  during 
the  performance  of  the  contract.  The  verdict  was  di- 
rected for  the  plaintiff,  because  the  learned  trial  judge 
was  of  opinion  that,  under  the  foregoing  undisputed 
facts,  the  defendant  had  become  personally  liable  to  the 
plaintiff  in  contracting  with  him  as  an  agent  for  a  princi- 
pal which  had  no  existence  in  this  state. 

It  does  not  appear  that,  when  the  appellee  entered 
into  the  contract,  or  at  any  time  during  its  performance, 
he  knew  that  the  principal  for  whom  Isman,  the  ap- 
pellant, had  assumed  to  act,  was  a  corporation,  much 
less  a  foreign  one,  incapable  of  transacting  business  in 
this  state.  On  the  contrary,  his  uncontradicted  testi- 
mony is  that  he  did  not  learn  that  the  Hepner  Hair  Em- 
porium Company  was  a  corporation  until  the  latter 
part  of  June,  1908 — ^more  than  six  months  after  he  had 
performed  his  contract  and  received  the  final  certificate 
of  the  architects  as  to  the  amount  due  him.    Before  en- 
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tering  into  the  contract  he  inquired  of  Isman  about  the 
financial  responsibility  of  the  company,  and  was  in- 
formed by  the  latter  that  he  and  three  others,  whom 
he  named,  were  backing  it.  Isman  knew  his  principal 
was  a  foreign  corporation  and  is  presumed  to  have 
known  that  it  had  not  registered  in  this  state,  and  could 
not,  therefore,  legally  transact  any  business  here;  but, 
with  this  knowledge,  he  induced  the  appellee  to  con- 
tract with  him  as  agent  for  a  principal  having  no  cor- 
porate existence  in  this  state.  In  entering  into  the  con- 
tract he  held  himself  out  to  the  appellee  as  an  agent  for 
c  company  designated  as  owner  of  a  building  situated 
at  Broad  and  Walnut  streets,  in  the  city  of  Philadel- 
phia, and  known  as  the  Hepner  Hair  Emporium.  This 
was  presumably  the  place  of  the  company's  business,  in 
which  a  part  of  its  capital  had  been  invested  and  in 
which,  by  the  terms  of  the  contract  with  the  appellee, 
Isman,  as  its  agent,  undertook  to  invest  more  for  alter- 
ations and  additions  to  the  building.  When  the  con- 
tract was  signed,  the  Hepner  Hair  Emporium  Com- 
pany was  utterly  without  authority  to  do  any  business 
within  this  commonwealth,  and  what  it  could  not  do 
itself  it  could  not  authorize  any  one  else  to  do  for  it. 
Isman  is  presumed  to  have  known  its  incapacity  to  do 
business  here,  and  must  bear  the  consequences  of  know- 
ingly inducing  another  to  contract  with  him  as  the 
agent  of  such  a  principal.  He  has  shown  nothing  to  re- 
lieve him  from  the  rule  as  laid  down  in  Lasher  v.  Stim- 
son,  145  Pa.  30,  where,  in  passing  on  the  liability  of 
Stimson,  who  had  undertaken  to  contract  for  the  Sud- 
sena  Manufacturing  Company,  a  foreign  corporation 
which  had  not  registered  here,  we  said,  through  Mr. 
Justice  McCollum:  "It  is  clear  that  the  company 
could  not  authorize  him  to  do  business  for  it  in  this 
state,  and  that  he  must  be  regarded  as  cognizant  of  its 
non-compliance  with  the  terms  prescribed  by  our  stat- 
ute, and  of  its  consequent  incapacity.  When  a  person 
assumes  to  act  for  another,  knowing  that  he  is  not  auth- 
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orized  to  do  so,  he  becomes  personally  liable  to  the  party 
with  whom  he  deals  for  or  on  account  of  his  alleged  prin- 
cipal This  doctrine  is  so  familiar  and  well  established 
that  citation  of  authority  for  it  is  unnecessary.  We 
think  the  case  before  us  falls  clearly  within  this  prin- 
ciple. The  appellant  was  not  charged  with  the  duty  of 
inquiring  whether  the  Sudsena  company  was  a  foreign 
corporation,  and  if  so,  whether  it  had  complied  with  the 
laws  which  allowed  it  to  transact  business  here,  when, 
as  the  special  verdict  finds,  he  did  not  know  'that  it  was 
a  corporation  at  all.^  A  citizen  of  this  state  who  has  a 
business  transaction  with  another  as  agent  of  a  foreign 
corporation,  may  rely  on  the  representation  of  the  agent 
as  to  his  authority,  without  releasing  him  from  his  com- 
mon law  liability  as  principal,  if  it  turns  out  that  his 
action  was  unauthorized.  In  other  words,  his  failure 
to  make  search  in  the  office  of  the  secretary  of  the  com- 
monwealth, for  the  statement  which  the  corporation 
ought  to  file  there,  will  not  inure  to  the  benefit  of  the 
person  who  falsely  pretended  that  he  was  its  duly  con- 
stituted agent.  We  think  that  as  the  appellee  acted 
without  authority  from  the  Sudsena  company,  and  it 
was  non-existent  as  to  Pennsylvania,  he  is  clearly  liable 
to  the  appellant  for  the  work  done  and  goods  furnished 
on  his  order  while  professedly  acting  in  its  behalf." 

But  it  is  contended  by  the  appellant,  that,  even  if  he 
is  liable  on  the  contract  with  the  appellee,  he  cannot  be 
held  accountable  for  f4,042.72  of  the  balance  claimed  to 
be  due,  because  these  figures  represent  the  cost  of  work 
done,  either  under  verbal  orders  given  by  the  architects 
or  under  their  written  orders,  in  which  they  failed  to 
state  the  amount  to  be  paid  for  the  extra  work.  A  re- 
quirement of  the  contract  was  that  no  alterations — ^that 
is,  changes  in  *^he  work  as  defined  by  the  specifications — 
should  be  made  except  upon  the  written  order  of  the 
architects,  in  which  the  amount  to  be  paid  for  such  alter- 
ations was  to  be  stated.    Unless  this  provision  was 
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waiyed,  the  appellant's  right  is  to  call  for  its  enforce- 
ment. 

It  is  not  disputed  that  the  appellee  did  the  extra  work 
and  furnished  the  extra  materials  charged  for.  On  the 
contrary,  in  addition  to  an  admission  in  the  affidavit  of 
defense,  which  was  offered  in  evidence,  it  was  admitted 
by  appellant's  counsel  on  the  trial  that  the  bill  for  the 
extras  was  correct  in  amount,  and  liability  to  pay  for 
them  was  denied  solely  on  the  ground  that  they  had  not 
been  ordered  in  the  manner  provided  for  in  the  contract. 
On  December  11,  1907,  appellant's  architects  wrote  the 
appellee  as  follows:  "On  December  5  we  sent  to  Mr. 
Felix  Isman's  office  final  certificate  covering  the  balance 
due  you  on  the  Broad  and  Walnut  street  job.  We  en- 
close herewith  memo  as  to  just  how  we  made  the  ac- 
count up."  The  admission  of  this  letter  is  the  subject 
of  the  first  assignment  of  error.  Its  admission  could  not 
have  injured  the  defendant,  and  we  have  not  been  in- 
formed by  counsel  for  appellant  why  it  should  not  have 
been  admitted.  It  was  a  mere  notice  from  the  architects 
to  the  appellee  that,  as  he  had  performed  his  contract, 
they  had,  in  pursuance  of  their  duties,  sent  to  Isman, 
with  whom  he  had  contracted,  a  final  estimate  showing 
the  amount  due.  The  appellee  was  entitled  to  this  no- 
tice, and  proof  that  it  had  been  given  him  by  the  archi- 
tects did  the  appellant  no  possible  harm.  After  the 
architects  had  approved  the  appellee's  bill  and  given  him 
a  final  certificate,  he  handed  the  same  to  the  appellant 
and  the  latter  paid  on  that  final  certificate,  without 
questioning  it,  |5,000,  as  follows:  Two  thousand  five 
hundred  dollars  by  his  two  individual  notes,  given  De- 
cember 23, 1907,  and  |2,500  by  two  similar  notes,  given 
February  19, 1908.  The  work  was  done  by  the  appellee, 
was  accepted  by  the  appellant  and,  ujmn  the  final  certifi- 
cate, which  was  in  his  hands,  he  gave  his  own  notes  to 
the  appellee  for  |6,000  in  payment  on  account  of  what 
was  due.  In  giving  a  written  order  to  the  appellee  to  do 
some  extra  work,  the  architects,  instead  of  stating  the 
Vol.  CCXXXV-—23 
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amount  to  be  paid  for  it,  merely  directed  the  appellee 
"to  keep  an  account  of  the  cost  of  it.^^  The  clause  upon 
which  the  appellant  relies  to  relieve  him  from  paying 
for  a  portion  of  the  extra  work  must  be  regarded  as  hav- 
ing been  waived.  Upon  a  review  of  the  whole  case,  we 
are  of  opinion  that  the  direction  of  a  verdict  for  the 
plaintiff  was  proper. 

The  assignments  of  error  are  all  overruled  and  the 
judgment  is  affirmed. 


Ott  V.  Philadelphia,  Appellant. 


Negligence — Infant — Damages — Erroneous  charge. 

1.  In  an  action  by  a  father  and  child  to  recover  damages  for 
personal  injuries  to  the  child,  a  little  girl  seven  years  old,  where 
the  strongest  proof  produced  by  the  plaintifFs  concerning  the  prob- 
ability of  the  duration  of  the  child's  impaired  physical  condition 
is  the  testimony  of  a  physician  to  the  effect  that  she  was  suffering 
from  a  nervous  condition  and  malnutrition,  that  she  was  growing 
worse,  that  the  chances  of  her  recovery  were  unfavorable,  and  that 
it  was  doubtfiil  whether  she  could  live  long,  it  is  reversible  error 
for  the  court  to  permit  the  jury  to  find  that  the  child's  condition 
would  last  boyond  her  majority. 

2.  In  such  case  the  jury  should  not  be  permitted  to  find  what 
expenses  the  father  would  probably  incur  for  future  treatment  in 
the  absence  of  any  evidence  as  to  what  such  expenses  would  prob- 
ably be. 


Argued  Jan.  18,  1912.  Appeals,  No.  196  and  197, 
Jan.  T.,  1911,  by  defendant  from  judgment  of  C.  P.  No. 
1,  Phila.  Co.,  June  T.,  1906,  No.  1470,  on  verdict  for 
plaintiffs  in  case  of  Jennie  Irene  Ott,  by  her  father  and 
next  friend,  George  Ott,  and  George  Ott  v.  City  of  Phila- 
delphia. Before  Brown,  Mbstbbzat,  Potter,  Elkin 
and  MosGHZiSKBR,  JJ.    Reversed. 
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Trespass  to  recover  damages  for  personal  injuries  to 
a  little  girl  seven  years  old.    Before  Magill,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  Jennie  Irene  Ott  for  |2,000, 
and  for  Gteorge  Ott  for  f  1,000.    Defendant  appealed. 

Error  assigned,  was  the  portion  of  the  charge  quoted 
at  length  in  the  opinion  of  the  Supreme  Court. 

John  H.  Minds,  assistant  city  solicitor,  with  him  Mas) 
Aaron,  assic^tant  city  solicitor,  and  Michael  J.  Ryan,  city 
solicitor,  for  appellant. — Damages  cannot  be  assessed 
by  the  exercise  of  good  judgment  of  the  jury  alone,  in  the 
absence  of  evidence,  and  there  is  no  principle  of  law  per- 
mitting juries  to  assess  damages  as  to  future  expendi- 
tures based  upon  what  has  been  spent  in  the  past,  in  the 
absence  of  evidence  to  that  effect.  The  jury  was  asked 
to  supply  their  own  facts  as  to  what  the  future  expenses 
would  be  and  calculate  upon  them :  Collins  v.  Leafey, 
124  Pa.  203;  Reese  v.  Hershey,  163  Pa.  253;  Brooks  v. 
Penna.  B.  R.  Co.,  2  Pa.  Super  Ct.  581;  McHugh  v. 
Schlosser,  159  Pa.  480;  Goodhart  v.  Penna.  R.  R.  Co., 
177  Pa.  1;  Wallace  v.  Pennsylvania  Railroad  Co.,  195 
Fa.  127 ;  McEenna  v.  Gas  Company,  198  Pa.  31 ;  Simp- 
son V,  Pennsylvania  Railroad  Co.,  210  Pa.  101;  O'Reilly 
V.  Railway  Co.,  17  Pa.  Super.  Ct.  626. 

Eugene  Raymond,  for  appellees,  cited:  Harrisburg, 
Carlisle  &  Chambersburg  Turnpike  Road  Co.  v.  Cumber- 
land County,  225  Pa.  467;  Hoon  v.  Traction  Co.,  204 
Pa.  369 ;  Penna.  Co.  v.  James,  81*  Pa.  194 ;  Penna.  R.  R. 
Co.  V.  Keller,  67  Pa.  300. 

Opinion  by  Mb.  Justice  Mosghziskbb,  March  18, 
1912: 

This  was  an  action  in  trespass  against  the  city  of 
Philadelphia,  instituted  by  George  Ott,  in  his  own  behalf 
and  as  the  father  and  next  friend  of  Jennie  Irene  Ott,  to 
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recover  damages  arising  from  personal  injuries  to  the 
latter. 

On  June  10,  1910,  at  about  8:45  in  the  evening, 
Gteorge  Ott  was  driving  a  carriage  containing  himself 
and  his  two-year-old  daughter  along  a  public  street 
when  his  conveyance  fell  into  a  ditch  or  trench  opened 
by  the  city  for  the  purpose  of  connecting  water-mains; 
the  child  was  thrown  over  the  dash-board  and  is  alleged 
to  have  received  serious  injuries.  The  jury  rendered  a 
verdict  for  the  plaintiff.  The  defendant  has  appealed 
and  assigns  for  error  the  following  excerpts  from  the 
charge  of  the  trial  judge:  "The  next  item  to  be  con- 
sidered is  whether  Mr.  Ott,  as  the  result  of  this  injury, 
will  be  obliged  to  spend  other  money  for  medical  serv- 
ices or  care  of  this  little  girl  from  this  time  until  she  ar- 
rives at  the  age  of  twenty-one  years,  when  his  legal  lia- 
bility would  cease.  If  you  find  that,  as  the  result  of  this 
injury,  he  would  be  necessarily  required  to  spend  money 
for  her  care  in  the  future,  medical  or  otherwise,  if  the 
testimony  satisfies  you  of  that  fact,  while  there  has 
not  been  any  evidence  as  to  what  it  would  probably  be, 
you  will  have  to  apply  your  good  judgment  to  that,  and 
judge  by  what  has  been  paid  in  the  past;  ascertain,  if 
you  can,  reasonably,  what  he  would  probably  be  re- 
quired to  expend  in  the  future  for  such  medical  treat 
ment,  the  testimony  being,  according  to  some  of  the  wit 
nesses,  at  least,  that  she  is  still  by  no  means  well;''  and 
"She  (Jennie  Irene  Ott)  would  also  be  entitled  to  an 
allowance  or  compensation  for  her  loss  of  earning  power 
after  she  had  arrived  at  the  age  of  twenty-one  years,  if 
you  find  and  can  find  from  this  evidence  that  there 
would  be  such  a  loss  of  earning  power  after  she  is  of 
the  age  of  twenty-one  years.'' 

The  strongest  proof  produced  by  the  plaintiff  concern- 
ing the  probability  of  the  duration  of  the  impaired  physi- 
cal condition  of  his  daughter,  was  the  testimony  of  one 
of  his  medical  experts  who  said  that  she  was  suflfering 
from  a  nervous  condition  and  malnutrition,  that  she 
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was  growing  worse  and  the  chances  of  her  recovery  were 
unfavorable,  adding,  "my  opinion  is  that  if  she  lives  to 
the  time  of  puberty  she  may  improve,  but  I  doubt 
whether  she  will  live  that  long."  This,  with  the  other 
testimony  in  the  case,  was  too  meager  to  justify  a  find- 
ing that  the  child's  condition  would  last  beyond  her  ma- 
jority, or  what  expenses  would  probably  be  incurred  by 
the  father  for  future  treatment;  while  neither  of  these 
could  be  shown  exactly,  both  of  them  were  susceptible 
of  proof  to  a  degree.  The  plaintiff  called  three  doctors 
who  had  treated  the  child,  and  they  should  have  been 
asked  for  their  professional  opinion  concerning  the 
probable  duration  of  her  trouble,  the  nature  of  the  treat- 
ment necessary  in  the  future,  and  for  an  intelligent  esti- 
mate of  its  cost,  but  there  was  no  real  attempt  to  secure 
light  upon  any  of  these  points;  in  the  absence  of  this, 
the  parts  of  the  charge  complained  of  constitute  harm- 
ful error.  The  assignments  are  sustained,  and  the  judg- 
ment is  reversed  with  a  venire  facias  de  novo. 
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Norris  v.  Breakwater  CJompany,  Appellant 

Attorney  and  client — Unfaithfulness  of  attorney — Affidavit  of 
defense. 

In  an  action  by  an  attorney  at  law  to  recover  alleged  unpaid 
fees,  wherein  the  plaintiff  bases  his  claim  upon  a  written  agree- 
ment between  himself  and  the  defendant,  an  affidavit  of  defense  is 
sufficient  which  alleges  unfaithfulness  and  hostility  by  him  to  the 
interests  of  the  defendant  ''in  violation  of  the  spirit  and  intent  of 
said  agreement." 

Argued  Jan.  18,  1912.  Appeal,  No.  3,  Jan,  T.,  1911, 
by  defendant  from  order  of  C.  P.  No.  4,  Phila.  Ck).,  March 
T.,  1910,  No.  8,  making  absolute  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  EJdward 
W.  Norris  v.  The  Breakwater  Company.  Before  Bbown, 
Mbstbbzat,  Potter,  Elkin  and  Mosghziskbb,  JJ.  Be- 
Tersed. 

Assumpsit  to  recover  balance  of  fees  alleged  to  be  due 
under  written  contract  dated  October  3, 1908.  The  con- 
tract was  annexed  to  the  statement  of  claim  and  con- 
tained the  following  recital: 

Whereas  the  first  party  and  the  company  have  ad- 
justed and  settled  all  their  differences,  disputes  and  con- 
troversies and  agreed  that  the  company  is  indebted  to 
the  first  party  in  the  sum  of  five  thousand  and  fifty-three 
and  50-100  (f5,053.50)  dollars  for  services  rendered  as 
its  attorney  to  the  date  hereof,  and  the  company  has 
agreed  to  retain  and  employ  the  first  party  as  its  at- 
torney and  counsellor-at-law  to  represent  it  in  such  mat- 
ters as  may  be  entrusted  to  the  first  party  by  its  board 
of  directors  from  the  day  and  date  hereof  until  the  30th 
day  of  April,  1910,  for  the  compensation  hereinafter  pro- 
vided, and  in  consideration  of  the  promises  of  the  first 
party  hereinafter  contained,  to  accept  the  said  retainer 
and  employment  and  not  to  undertake  or  accept  any  em- 
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ployment  or  retainer  of  any  kind  inimical  or  hostile  to 
its  interests,  except  as  hereinafter  specifically  provided. 

The  affidavit  of  defense  after  giving  a  detailed  history 
of  the  Sea  Ck>ast  Construction  Company  and  the  Break- 
water Construction  and  Engineering  Company,  and  an 
account  of  their  dealings  with  the  plaintiff  continued  as 
follows : 

By  reason  of  the  proceedings  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York,  the 
claims  of  the  said  Edward  W.  Norris  and  John  P.  Dono- 
van, became  uncollectible,  but  immediately  after  the  in- 
corporation of  the  defendant.  The  Breakwater  Company^ 
the  plaintiff,  the  said  Edward  W.  Norris,  sent  a  bill  to 
the  defendant  for  professional  services  rendered  to  The 
Breakwater  Construction  and  Engineering  Company 
for  the  sum  of  ^,286.25,  claiming  it  as  a  balance  due 
under  the  agreement  of  February  24,  1908,  which  the 
said  Edward  W.  Norris  had  with  The  Breakwater  Con- 
struction and  Engineering  Company.  The  defendant 
refused  to  pay  the  said  bill  of  the  said  Edward  W.  Nor- 
ris, and  thereupon  the  said  Edward  W.  Norris  and  John 
P.  Donovan,  procured  and  caused  proceedings  in  in- 
voluntary bankruptcy  to  be  instituted  in  the  United 
States  District  Court  for  the  Southern  District  of  New 
York,  on  the  1st  day  of  August,  1908,  and  in  the  United 
States  District  Court  for  the  Northern  District  of  Ohio, 
for  the  purpose  of  having  The  Sea  Coast  Construction 
Company  adjudged  an  involuntary  bankrupt,  and  to 
have  a  receiver  appointed.  The  application  for  a  re- 
ceiver was  denied  and  answers  contesting  the  proceed- 
ings were  duly  interposed,  and  the  defendant  upon  the 
refusal  of  his  application  for  a  receiver,  then  made  an 
application  in  the  Unted  States  District  Court  for  tfie 
Southern  District  of  New  York  to  set  aside  the  sale  of 
the  assets  and  property  of  The  Breakwater  Construction 
and  Engineering  Company  made  by  the  special  com- 
missioner to  the  defendant  herein.  This  proceeding  was 
begun  some  time  in  September  in  the  year  1908.    The 
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said  application  to  set  aside  the  said  sale  was  made  by 
certain  alleged  creditors  of  The  Breakwater  Ck>nstrac- 
tion  and  Engineering  Company,  and  were  brought  at 
the  instance  of  the  said  Edward  W.  Norris,  who  solicited 
retainers  therein,  wherein  his  fees  were  contingent  upon 
the  successful  termination  of  the  suit  to  set  aside  the 
sale  and  the  confirmation  thereof,  and  the  said  Edward 
W.  Norris  upon  the  petition  of  divers  creditors  drawn 
by  him,  and  the  allegations  of  which  were  made  by  the 
said  creditors  upon  information  supplied  and  furnished 
by  him  in  betrayal  of  his  professional  obligations  and  in 
\iolation  of  his  office  as  an  attorney-at-law  of  the  state 
of  New  York,  and  in  violation  of  his  duty  towards  his 
clients  as  aforesaid. 

These  proceedings  aflfected  the  securities  held  by  the 
First  National  Bank  of  Cleveland,  Ohio,  to  wit,  the 
bonds  and  stock  of  the  defendant,  and  the  said  First 
National  Bank  of  Cleveland,  Ohio,  insisted  that  a  com- 
promise should  be  made  with  the  said  plaintiffs  in  this 
action,  and  that  they  should  be  paid  to  discontinue  the 
attacks  upon  The  Breakwater  Company  and  affecting 
the  securities  of  the  bank  aforesaid.  And  the  defendant 
under  duress,  and  by  reason  of  the  threats  of  the  said 
Edward  W.  Norris  and  the  claims  of  the  said  First  Na- 
tional Bank  of  Cleveland,  Ohio,  entered  into  negotia- 
tions with  the  said  Edward  W.  Norris  and  John  P. 
Donovan,  and  the  said  bank  having  then  and  there  the 
control  of  The  Breakwater  Company  insisted  that  the 
demands  of  the  plaintiff,  the  said  Edward  W.  Norris, 
both  for  himself  and  for  the  said  John  F.  Donovan, 
should  be  complied  with,  and  on  October  3,  1908,  the 
bank  having  demanded  and  forced  the  settlement  with 
the  said  Edward  W.  Norris,  and  John  F.  Donovan  for 
the  sole  and  whole  purpose  of  quieting  the  title  of  the 
said  bank  to  the  said  securities  aforesaid",  comi>elled  the 
defendant  to  enter  into  the  agreement  in  controversy, 
and  the  said  agreement  was  drawn  and  entered  into. 
That  said  agreement  was  based  upon  the  fact  that  the 
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said  Edward  W.  Itforris  had  rendered  services  to  the 
defendant,  when  in  truth  and  fact  he  rendered  no  serv- 
ice whatsoever  to  the  defendant,  but  all  his  actions  had 
been  to  the  detriment  of  the  said  defendant,  and  he  had 
rendered  no  services  in  its  behalf. 

That  the  said  First  National  Bank  of  Cleveland,  Ohio, 
was  intimidated  by  the  threats  of  the  said  Edward  W. 
Norris,  and  compelled  the  officers  ofTPhe  Breakwater 
Company  to  carry  out  the  said  agreement  until  the 
bank's  indebtedness  was  paid  off,  to  wit,  about  the  17th 
day  of  November,  1910,  and  the  defendant  during  such 
time  and  in  pursuance  of  the  said  agreement,  paid  to 
the  said  Edward  W.  Norris  all  the  sums  provided  to  be 
paid,  but  at  no  time  from  October  3rd,  1908,  to  Novem- 
ber 17,  1909,  or  at  any  time  thereafter  did  the  said  Ed- 
ward W.  Norris  render  and  j^erform  for  The  Break- 
water Company,  or  any  of  its  officers,  or  any  of  the  par- 
ties in  interest,  any  service  whatsoever;  and  further- 
more, no  sum  or  sums  of  money  were  paid  to  the  said 
Edward  W.  Norris  by  the  defendant  in  this  cause,  after 
the  claim  of  the  First  National  Bank  of  Cleveland,  Ohio, 
was  paid,  and  the  duress  incident  to  the  said  claim  and 
the  holding  of  the  securities  of  the  defendant  was  re- 
moved. That  the  defendant  during  the  time  that  its 
securities  were  held  by  the  First  National  Bank  of 
Cleveland,  Ohio,  was  controlled  by  the  First  National 
Bank  of  Cleveland,  Ohio,  is  apparent  from  the  fact  that 
a  majority  of  the  board  of  directors  was  composed  of 
the  officers  and  counsel  of  said  bank  and  it  was  there- 
fore compelled  to  yield  to  the  control  of  the  said  First 
National  Bank  of  Cleveland,  Ohio,  in  the  execution  of 
said  agreement,  which  execution  was  produced  by  dur- 
ess, and  to  the  detriment  of  the  defendant,  and  for  the 
benefit  of  the  First  National  Bank  of  Cleveland,  Ohio, 
which  held  the  securities  of  the  defendant  as  collateral 
security  for  its  debt  of  f350,000. 

That  due  to  the  duress  exercised  by  the  First  National 
Bank  of  Cleveland,  Ohio,  and  Edward  W.  Norris,  the 
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plaintiff^  the  defendant  paid  to  the  plaintifF  the  follow- 
ing sums  of  money : 

1908  March  21, |1,050.00 

October  8,   1,500.00 

"      30,    300.00 

November  7,    292.25 

"      19,    592.25 

December  21, 592.25 

1909  July  27,   350.00 

August  24,  350.00 

October  14,   700.00 

And  the  defendant  avers  that  the  aforesaid  payments 
made  to  the  plaintiff  were  made  under  unlawful  duress, 
and  that  the  defendant  was  not  a  free  agent  in  making 
the  same  and  now  claims  the  right  to  recover  said  money 
from  the  plaintiff  with  interest  from  the  various  dates 
of  payment,  and  asks  for  a  certificate,  and  for  leave  to 
have  the  jury  find  a  verdict  in  its  favor  for  said  amounts. 

And  the  defendant  further  avers  that  on  or  about 
April  30th,  1910,  the  said  Edward  W.  Norris  in  violation 
of  the  contract  annexed  to  the  copy  of  the  plaintiff's 
statement  of  claim  was  in  communication  and  confer- 
ence with  certain  creditors  of  The  Breakwater  Con- 
struction and  Engineering  Company  and  the  Sea  Coast 
Construction  Company,  with  a  view  of  attacking  the 
title  of  The  Breakwater  Company  to  certain  of  its  prop- 
erty, and  involving  it  in  further  expensive  and  collusive 
litigation. 

Furthermore,  the  said  Edward  W.  Norris,  the  plain- 
tiff, threatened  that  unless  he  were  retained  and  em- 
ployed as  counsel  by  the  defendant.  The  Breakwater 
Company,  for  a  further  term  that  he  would  accept  a  re- 
tainer from  such  creditors  whose  claims  and  demands 
were  hostile  to  the  interests  of  the  defendant.  The 
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Breakwater  Company,  all  of  which  was  in  direct  vio- 
lation of  the  terms  and  spirit  of  the  written  contract 
annexed  to  the  plaintiflf's  statement  of  claim. 
The  court  made  absolute  the  rule  for  judgment. 

Error  assigned,  was  the  order  of  the  court. 

Hampton  L.  Carson,  with  him  John  Kent  Kane  and 
Emanuel  J.  Myers,  for  appellant. 

Lewis,  Adler  d  Laws,  for  appellee. 

Pbb  Cubiam,  March  18,  1912  : 

The  affidavit  of  defense,  deemed  insufficient  by  the 
court  below,  is  of  unpardonable  length  and  teems  with 
irrelevant  matter.  The  appellee  is  an  attorney-at-law, 
and  his  claim  for  professional  services  is  based  upon  a 
written  agreement  with  the  appellant,  dated  October  3, 
1908.  A  defense  set  up  in  the  affidavit  is  his  alleged  in- 
fidelity to  the  api>ellant  as  his  client,  but  this  was  held 
by  the  court  below  to  be  unavailing,  because  there  is  an 
express  denial  in  the  affidavit  of  defense  that  the  ap- 
pellee had  rendered  any  services  whatever  to  the  ap- 
pellant prior  to  October  3,  1908,  and  it  could  take  no 
advantage  of  his  unfaithfulness  to  its  predecessors.  We 
do  not  so  read  the  affidavit  of  defense.  The  first  recital 
in  the  agreement  is,  "Whereas  the  first  party  and  the 
company  have  adjusted  and  settled  all  their  differences, 
disputes  and  controversies  and  agreed  that  the  com- 
pany is  indebted  to  the  first  party  in  the  sum  of  five 
thousand  and  fifty-three  and  50-100  ($5,053.50)  dollars 
for  services  rendered  as  its  attorney  to  the  date  here- 
of.*^ The  execution  of  this  agreement  is  thus  admitted 
by  the  appellant :  "It  is  true,  as  he  alleged  in  the  plain- 
tiff's statement  of  claim,  that  the  defendant  entered  into 
fi  certain  written  contract,  copy  of  which  is  annexed  to 
the  plaintiff's  statement  of  claim,  but  it  is  not  true  as  is 
alleged  in  the  said  statement  of  claim  that  he,  the  plain- 
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tiff^  has  well  and  faithfully  rendered,  perfonned  and  dia* 
charged  such  services  for  the  defendant  as  were  required 
of  him  by  its  board  of  directors,  and  has  faithfully  per- 
formed and  kept  all  of  the  conditions  and  proTisions  of 
said  contract  as  therein  provided  upon  his  part  to  be 
kept  and  perfonned.  But  on  the  contrary,  the  plaintiff 
has  always  been  inimical  and  hostile  to  the  interests  of 
the  company,  in  violation  of  the  spirit  and  intent  of  said 
agreement."  The  averment  which  the  court  below 
seems  to  have  misunderstood  is  not  that  the  api>ellee  had 
not  "rendered  any  services  whatever  to  The  Breakwater 
Company"  prior  to  the  date  of  the  agreement,  but  is, 
"Said  agreement  was  based  upon  the  fact  that  the  said 
Edward  W.  Norris  had  rendered  services  to  the  defend- 
ant when  in  truth  and  fact  he  rendered  no  service  what- 
soever to  the  defendant,  but  all  his  actions  had  been  to 
the  detriment  of  the  said  defendant,  and  he  had  rendered 
no  services  in  its  behalf.^  This,  taken  in  connection 
with  the  agreement  and  the  other  quoted  averment  in 
the  affidavit  of  defense,  does  not  necessarily  mean  that 
the  appellee  had  not  been  counsel  for  appellant  prior  to 
October  3,  1908,  but  is  entirely  consistent  with  such  a 
relation,  in  which,  however,  he  may  have  failed  to  faith- 
fully serve  his  clients.  There  is  a  sufficient  averment  of 
piofessional  unfaithfulness  in  the  affidavit  of  defense  to 
send  the  case  to  a  jury  on  the  question  of  the  right  of  the 
appellee  to  recover.  It  is  not  necessary  that  we,  at  this 
time,  pass  upon  his  alleged  duress  of  the  appellant  in 
procuring  the  agreement  from  it. 

Judgment  reversed  and  record  remitted  with  a  pro- 
cedendo. 
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G&artiers  Greek  Bridge. 

AppedU — Appeal  from  Superior  Court — ConstiiuUonal  question. 

Where  an  order  allowing  an  appeal  from  the  Superior  Court 
states  that  the  appeal  is  allowed  because  a  constitutional  question 
is  involved,  the  argument  in  the  Supreme  Court  will  be  limited 
to  that  question,  and  if  it  appears  that  the  assignment  of  error  in 
the  Superior  Court  relating  to  the  constitutional  question  has 
been  abandoned  or  not  pressed  at  the  argument  in  the  Superior 
Court,  it  will  not  be  considered  in  the  Supreme  Court. 

Argued  Jan.  29,  1912.  Appeal,  No.  63,  Oct.  T.,  1912, 
by  Andrew  Hein,  from  judgment  of  Superior  Court, 
April  T.,  1911,  No.  131,  affirming  order  of  Q.  S.  Alle- 
gheny Co.,  Sept.  T.,  1909,  No.  5,  dismissing  exceptions 
to  report  of  viewers  In  re  Chartiers  Creek  Bridge.  Be- 
fore Fbll,  C.  J.,  Brown,  Pottbb,  Stewart  and  Mosch- 
zise:er,  JJ.    Affirmed. 

Appeal  from  judgment  of  Superior  Court. 
The  opinion  of  the  Superior  Court  states  the  case. 
See  Chartiers  Creek  Bridge,  48  Pa.  Super.  Ct.  106. 

Error  assigned,  was  the  judgment  of  the  Superior 
Court 

Robert  T.  Clever  and  Eckles  &  Conrad,  for  appellant. 

W.  H.  8.  Thomson,  of  Thomson  d  Thomson,  for  ap- 
pellee. 

Pbb  Curiam,  March  18,  1912 : 

This  appeal  must  be  dismissed  for  the  reason  that  the 
appellant  has  no  standing  to  be  heard  on  the  questions 
raised  by  the  assignments  of  error.  It  was  alleged  in 
the  petition  for  the  allowance  of  an  appeal  that  the  case 
inTolved  the  constitutionality  of  the  Act  of  May  8, 1909, 
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P.  L.  494,  and  of  the  Act  of  February  24,  1873,  P.  L. 
155.  And  in  the  order  allowing  the  appeal  it  was  stated 
that  the  appeal  was  allowed  for  the  reason  that  a  con- 
stitutional question  was  involved.  This  did  not  bring 
up  the  whole  case  for  review,  but  only  the  specific  ques- 
tion on  which  an  appeal  was  allowed. 

It  appears  from  the  record  that  the  question  of  the 
constitutionality  of  the  Act  of  1909  was  not  raised  in 
the  Superior  Court  at  any  stage  of  the  proceedings  by 
this  appellant,  and  it  appears  from  the  opinion  of  that 
court  that  the  assignment  relating  to  the  constitution- 
ality of  the  Act  of  1873  was  not  pressed  at  the  argument 
and  it  was  conceded  not  to  be  well  founded. 

Where  an  order  allowing  an  appeal  from  the  Superior 
Court  states  that  the  appeal  is  allowed  because  a  consti- 
tutional question  is  involved,  the  argument  here  will  be 
limited  to  that  question.  Where  an  assignment  of  er- 
ror has  been  abandoned  or  not  pressed  at  the  argument 
in  the  Superior  Court,  it  will  not  be  considered  here. 

It  is  just  to  counsel  to  say  that  there  was  no  intention 
to  mislead  the  court  by  the  allegations  in  the  petition. 
Two  appeals  by  parties  having  similar  interests  were  ar- 
gued together  in  the  Superior  Court  and  disposed  of  in 
the  same  opinion.  One  of  these  appeals,  but  not  that 
of  the  appellant  here,  raised  the  question  of  the  consti- 
tutionality of  the  Act  of  1873,  and  the  action  of  the 
Superior  Court  on  the  assignments  in  both  appeals  has 
been  assigned  as  error  here.  They  are  not  both  before 
us  and  our  review  is  limited  to  the  assignments  by  the 
appellant. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 
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Nolan  V.  Beading  City,  Appellant 

MunidpalUies — Bond — Sewer  aaaesaments — Failure  to  make  ade^ 
quate  aaeesamente. 

Where  a  city  has  issued  bonds  containing  statements  that  the 
principal  and  interest  of  the  bonds  was  secured  solely  by  sewer 
assessments  levied  under  a  specified  ordinance,  that  the  city  was 
only  to  be  liable  for  the  amount  collected  on  such  assessments, 
and  that  the  requirements  of  the  ordinance  and  laws  had  been 
fully  complied  with,  a  negligent  failure  on  the  part  of  the  city  to 
make  an  assessment  adequate  to  provide  for  the  whole  of  the  bond 
issue  renders  the  cily  liable  to  any  bondholder  whose  bond  has 
not  been  paid  by  reason  of  the  inadequate  assessment. 

Argued  Jan.  29, 1912.  Appeal,  No.  330,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Berks  Co.,  Jan. 
T.,  1911,  No.  80,  for  plaintiflE  in  case  of  Edward  C.  Nolan 
V.  City  of  Reading.  Before  Fbll,  C.  J.,  Brown,  Pottbb, 
Stewabt  and  Mosghziskeb,  JJ.    Affinned. 

Assumpsit  on  municipal  bonds. 
The  case  was  tried  by  the  court  without  a  jury  under 
the  Act  of  April  22, 1874,  P.  L.  109. 

Enduch,  J.,  filed  the  following  opinion : 

I. — Findings  op  Fact. 

1.  An  ordinance  of  the  city  of  Beading,  approved  7 
Aug.,  1905,  provided  for  the  construction  of  a  sewer  in 
the  Fourth  House  Sewer  District  of  the  city,  the  exact 
cost  and  expense  thereof  to  be  assessed  according  to  a 
method  prescribed  upon  the  properties  in  the  district 
liable  therefor. 

2.  In  pursuance  of  the  ordinance  a  contract  was  en- 
tered into  between  the  city  and  a  certain  contractor  for 
the  construction  of  the  sewer  and  the  work  done  accord- 
ingly. 
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3.  For  the  purpose  of  defraying  the  cost  and  expense 
of  the  construction^  i.  e.,  the  amounts  due  the  contractor^ 
the  wages  of  inspectors  employed  by  the  city  to  super- 
vise the  execution  of  the  work,  the  charges  for  clerical 
services  necessitated  by  the  undertaking,  and  interest 
accruing  from  time  to  time  upon  deferred  payments  in 
connection  with  it,  the  city  issued  bonds  to  the  amount 
of  1157,184.28. 

4.  In  conformity  with  the  provisions  of  the  ordinance 
the  bonds  so  issued  contain  the  following  stipulations — 

(a)  This  bond  principal  and  interest  is  based  solely 
and  rests  alone  for  its  security  upon  the  assessments 
made  and  levied  under  said  ordinance  ♦  ♦  ♦  upon 
the  property  within  the  limits  of  the  Fourth  Sewer  Dis- 
trict of  the  city  of  Beading. 

(b)  It  is  expressly  understood  that  the  city  of  Bead- 
ing is  only  to  be  liable  for  the  amount  collected  on  said 
assessments  and  as  fast  as  collected,  and  as  often  as 
there  are  |500  in  the  hands  of  the  city  treasurer  from 
said  assessments  *  *  *  he  shall  call  in  bonds  for 
payment. 

(c)  The  requirements  of  said  ordinances  and  laws 
have  been  fully  complied  with. 

5.  Through  the  negligence  of  the  city  engineer's 
office  of  the  city  of  Beading,  the  total  assessments 
against  the  properties  within  the  limits  of  the  Fourth 
Sewer  District  liable  thereto  amounted  to  only  |129,- 
755.60,  i.  e.,  |27,428.68  less  than  the  bonds  issued  against 
the  same. 

6.  Part  of  the  assessments  made  has  been  collected 
by  the  city  and  applied  to  the  payment  in  full  of  bonds 
called  in  for  that  purpose.  For  unpaid  assessments 
liens  were  duly  filed  to  Nos.  1-1305  Jan.  Term,  1908, 
C.  L.  D.,  but  remain  in  whole  or  in  large  part  uncol- 
lected, although  under  the  terms  of  the  ordinance  the 
last  of  the  10  installments  in  which  the  assessments  were 
payable  was  due  May  28,  1910,  and  a  default  for  two 
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months  in  the  payment  of  any  installment  made  the 
whole  at  once  payable. 

7.  The  plaintiff  by  purchase  became  and  is  the  holder 
of  4  of  the  bonds,  which  have  not  been  paid  or  called  in 
for  payment,  aggregating  |2,000,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  June  6,  1910. 

8.  Demand  was  made  upon  the  city  by  plaintiff  on 
Dec.  6,  1910,  for  payment  of  the  principal  and  interest 
of  said  bonds  held  by  him,  but  was  refused  on  the  ground 
of  the  absence  of  funds  available  for  the  purpose,  and  no 
provision  has  since  been  made  by  the  city  looking  to- 
wards such  payment. 

II. — ^Discussion. 

The  issuance  of  the  bonds  by  the  city  and  their  ac- 
quisition by  plaintiff  established  a  contract  between 
them.  By  it  the  city  undertook  to  pay  a  certain  sum 
to  the  plaintiff  to  be  first  collected  by  it  from  the  owners 
of  properties  upon  which  the  cost  of  the  construction  the 
bonds  were  to  provide  for  was  to  be  assessed  by  the 
city.  Of  course  the  city,  in  so  undertaking,  impliedly 
assumed  to  make  the  assessment  and  to  collect  it,  and 
in  common  sense  and  fairness  must  be  understood  to 
have  contemplated  an  assessment  as  adequate  for  the 
purpose  and  its  collection  as  promptly  as  with  due  dili- 
gence they  could  be  so  made.  The  purchaser  of  the  bonds 
under  a  clause  limiting  the  liability  of  the  city  upon 
them  to  the  proceeds  of  the  assessment  had  the  right  to 
regard  the  city  as  so  assuming.  A  binding  agreement  to 
that  effect  is  therefore  to  be  treated  as  a  part  of  the 
contract  between  him  and  the  city;  for  what  is  implied 
in  a  contract  is  as  much  a  part  of  it  as  what  is  ex- 
pressed in  it:  Slegel  v.  Lauer,  148  Pa.  236,  244  (and 
see  also  Waslee  v.  Rossman,  231  Pa.  219,  227).  More- 
over, the  city  expressly  stipulated  that  the  requirements 
of  the  ordinance  had  been  fully  complied  with.  One  of 
those  requirements  was  the  assessment  of  the  ^^exact  cost 
Vol.  ocxxxv— 24 
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and  expense"  of  the  improvement  upon  the  properties 
liable  therefor;  which  clearly  means  an  assessment  suf- 
ficient to  meet  the  whole  of  the  cost  and  expenses  to  be 
provided  for.  When  through  the  carelessness  of  its  own 
officials  the  city  then  made  an  inadequate  assessment  it 
committed  a  breach  not  only  of  one  branch  of  its  implied 
contract  with  the  plaintiff,  but  also  of  its  express  assur- 
ance just  referred  to.  It  is  conceded  and  is  undoubtedly 
true  that  there  is  now  no  means  of  retrieving  the  error 
committed  by  an  additional  assessment  covering  the  de- 
ficiency. The  mischief  is  done,  and  there  is  no  one  to 
answer  for  it  to  the  plaintiff  except  the  city  through 
whose  short-coming  it  occurred.  In  equity, — ^and  the  ac- 
tion of  assumpsit  partakes  of  the  nature  of  a  bill  in 
equity:  Martzell  v.  Stauffer,  3  P.  &  W.  398,  402;  Hind- 
march  V.  Hoffman,  127  Pa.  284,  288;  Brown  v.  Title  & 
Trust  Co.,  174  Pa.  443,  447,— it  is  plain  that  the  city 
ought  to  be  held  to  make  him  whole.  Whilst  there  seems 
to  be  no  authoritative  declaration  of  its  liability  to  do  so 
under  the  precise  state  of  facts  here  existing,  there  are 
certain  adjudications  in  this  state  in  principle  decisive 
of  this  case. 

In  Addyston  Pipe  &  Steel  Co.  v.  Corry,  197  Pa.  41,  a 
contract  for  the  construction  of  a  sewer  provided  that  its 
price  should  be  paid  partly  by  money  in  the  city  treasury 
and  partly  by  assessments  on  abutting  and  non-abutting 
properties.  The  assessment  was  made  against  both,  but 
was  subsequently  found  to  have  been  unlawfully  made 
against  the  non-abutting  proi)erties,  which  were  not  lia- 
ble to  assessment.  These  assessments  being  irrecover- 
able by  the  city,  the  total  of  the  assessment  was  inade- 
quate. The  city  was  held  liable  for  the  deficiency.  And 
so  in  Oable  v.  Altoona,  200  Pa.  15,  the  city  was  held 
liable  for  bonds  issued  by  it  payable  out  of  assessm^its 
on  property,  where  the  assessment  turned  out  to  have 
been  illegally  made  and  void.  O'Hara  v.  Scranton,  205 
Pa.  142,  and  Dime  Deposit  &  Discount  Bank  v.  Scranton, 
^8  Pa.  383,  were  actions  upon  bonds  issued  by  the  dly 
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with  a  reBtriction  upon  its  liability  entirely  similar  to 
that  in  the  boi^ds  here  sued  on*  The  possibility  of  col- 
lecting part  of  the  assessment  was  lost  through  the 
n^lect  of  the  city  officials  to  file  liens  in  time  or  their 
failure  to  proceed  upon  liens  that  had  been  duly  filed^ 
and  there  was  a  consequent  deficiency.  In  the  Common 
Pleas  and  on  appeal  by  the  city,  it  was  held  liable.  Sub- 
stantially to  the  same  effect  seems  to  be  the  decision  ren- 
dered May  17,  1911,  in  Dale  v.  Scranton,  231  Pa.  604. 
The  broad  underlying  reason  of  all  these  rulings  is  that, 
notwithstanding  the  express  limitation  of  the  liability 
of  the  city  to  the  avails  of  the  assessment,  it  is  bound  to 
make  good  any  deficiency  thereof  to  meet  the  whole  bond 
issue,  where  that  deficiency  occurred  in  any  way  through 
the  default  of  its  own  officers.  That  principle  is  as  ap- 
plicable to  the  case  here  presented  as  to  those  to  which 
it  was  applied  in  the  decisions  cited.  It  follows  that  the 
plaintiff  is  entitled  to  recover. 

The  question  next  arises,  what  is  he  entitled  to  re- 
cover? The  city  will  never  by  virtue  of  the  assessment 
made  by  it  be  in  a  position  to  pay  him  in  full.  It  has  no 
funds  now  available  for  the  purpose.  It  is  doubtful 
when  collection  will  be  made  of  the  amount  secured  by 
the  liens  filed  by  the  city.  Its  contract  with  plaintiff  has 
been  broken.  Its  liability  to  him  for  the  whole  face  of 
the  bonds  and  interest  is  certain.  It  would  seem  that 
in  analogy  to  the  rule  adopted  in  U.  S.  Bldg.  &  Loan 
Ass'n  V.  Silverman,  85  Pa.  394,  plaintiff  is  entitled  to  a 
judgment  for  the  full  amount  of  his  claim.  The  control 
over  its  enforcement  in  such  manner  as  shall  be  equit- 
able and  proi>er  will  still  remain  with  the  court 

III.— CoNOL^isiONs  OP  Law. 

A — ^The  contract  betweep  the  city  of  Beading  and  the 
holder  of  bonds  issued  by  it  under  the  ordinance  of  7 
Aug.,  1905,  implies  an  undertaking  by  the  city  and  im- 
posed upon  it  the  duty  to  make  an  assessment  upon  the 
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properties  liable  thereto  sufficient  to  meet  the  whole  of 
the  bond  issue,  and  to  proceed  with  reasonable  diligence 
in  the  collection  of  the  amounts  due  thereunder. 

B — ^The  negligent  failure  on  the  part  of  the  city,  ac^ 
ing  through  its  officers,  to  make  an  assessment  adequate 
to  provide  for  the  whole  of  the  bond  issue  constitutes  a 
breach  of  that  undertaking  and  duty  and  renders  the 
city  liable  to  the  plaintiff  in  this  action. 

C — The  plaintiff  is  entitled  to  recover  in  this  action  a 
judgment  for  the  entire  principal  of  the  bond  held  by 
him,  with  interest  from  June  6,  1910. 

And  now,  June  24, 1911,  it  is  ordered  that  the  forego- 
ing decision  be  filed  in  the  office  of  the  prothonotary,  and 
that  he  forthwith  give  notice  thereof  to  the  parties  or 
their  attorneys  in  conformity  with  the  Act  of  April  22, 
1874,  Sec.  2,  P.  L.  109. 

Error  assigned,  was  inter  alia  the  judgment  of  court 
in  favor  of  the  plaintiff  for  |2,174.00. 

H.  P.  Reiser,  city  solicitor,  for  appellant 

John  H.  Bridenhaugh,  for  appellee. 

Pbb  Curiam,  March  18,  1912: 
The  judgment  is  affirmed  on  the  findings  of  fact  and 
conclusions  of  law  by  Judge  Enduoh. 
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Proctor  V.  LeMgh  Valley  Transit  Company, 
Appellant 

Negligence— 'Collision  between  wagon  and  car — Oonirihuiory 
negligence — Case  for  iur^ — Imputed  negligence. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  resulting  from  a  collision  between  a 
car  and  a  wagon  in  which  the  plaintiff  was  riding,  the  case  is  for 
the  jury  and  a  verdict  and  judgment  for  plaintiff  will  be  sustained, 
where  the  evidence  shows  that  the  plaintiff,  the  driver  of  the 
wagon,  and  three  other  occupants  of  the  wagon  were  employees  of 
the  defendant  company;  that  th^  were  driving  along  a  turnpike 
road  at  the  side  of  which  were  the  defendant's  tracks;  that  to 
reach  their  destination  they  had  to  cross  the  tracks  at  right  angles 
at  one  or  the  other  of  two  cross  roads,  the  latter  of  which  was 
usually  taken;  that  the  wagon  was  covered  on  the  sides  but  open 
at  each  end;  that  the  plaintiff  sat  in  the  body  of  the  wagon  and 
had  a  dear  view  of  the  road  for  a  considerable  distance  in  the  di- 
rection from  which  the  car  came,  and  that  the  wagon  was  struck 
while  in  the  act  of  crossing  the  tracks  at  the  first  cross  road ;  and 
defendant  testifies  that  he  did  not  know  that  the  driver  intended 
to  turn  from  the  road  at  this  point. 

Argued  Jan.  29, 1912.  Appeal,  No.  237,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Montgomery  Co., 
Dec.  T.,  1910,  No.  102,  on  verdict  for  plaintiflE  in  case  of 
Edgar  E.  Proctor  v.  Lehigh  Valley  Transit  Company. 
Before  Fell,  C.  J.,  Brown,  Pottbb,  Stewart  and 
MosGHZiSKBR,  JJ.    Affinned. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wband,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plaintiflE  for  |3,000.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 


Digitized  by 


Google 


374  PBOCTOB  v.  LEHIGH  VAL.  TRANSIT  CO.,  AppeUant 

Arguments.  [235  Pa. 

Nicholas  H.  Larzelere,  with  him  Franklin  L.  Wright 
and  Charles  Toumley  Larzelere,  for  appellant. — A  pas- 
senger in  a  vehicle  must  use  the  best  faculties  which  he 
has  of  seeing  and  hearing,  and  cannot  remain  careless 
and  inert  himself,  and  shift  the  whole  responsibility 
upon  the  driver:  Ehrisman  v.  Ry.  Co.,  150  Pa.  180; 
Kannenberg  v.  Traction  Co.,  215  Pa.  555;  Thomas  v. 
Ry.  Co.,  132  Pa.  504. 

But,  in  addition  to  the  facilities  for  a  view  of  the  ap- 
proaching car  by  appellee,  there  remains  the  confessed 
fact  by  the  appellee  that  he  did  not  look  for  a  car,  and 
moreover  denied  the  necessity  of  looking,  but  stood  upon 
the  ground  that  looking  was  solely  the  business  of  the 
driver.  It  cannot  be  said  that  a  passenger  in  a  wagon 
which  is  stopped  preparatory  to  crossing  can  disregard 
his  own  senses  and  faculties  of  sight  and  hearing  and 
rely  upon  his  driver.  This  is  fully  sustained  by  the  au- 
thorities: Kunkle  v.  Lancaster  County,  219  Pa.  52; 
Bracken  v.  Penna.  R.  R.  Co.,  32  Pa.  Super.  Ct  22;  Cres- 
cent Twp.  V.  Anderson,  114  Pa.  643 ;  Dean  v.  R.  E.  Co., 
129  Pa.  514. 

A  person  engaged  in  a  common  enterprise  with  an- 
other is  bound  by  the  latter's  negligence  occurring  in  the 
course  of  the  enterprise:  Wade  v.  Western  Maryland 
R.  R.  Co.,  220  Pa.  578;  Greenwood  v.  P.  W.  &  B.  B.  R. 
Co.,  124  Pa.  572;  Omaha  &  R.  V.  Ry.  Co.  v.  Talbot,  67 
N.  W.  Repr.  599;  Hajsek  v.  R.  R.  Co.,  97  N.  W.  Bepr. 
327;  Bush  v.  Union  Pac.  R.  R.  Co.,  64  Padflc  Repr.  724; 
Mo.  K.  &  T.  Ry.  Co.  v.  Bussey,  71  Pacific  Repr.  261; 
Fechley  v.  Traction  Co.,  96  S.  W.  Repr.  421;  Dean  v. 
R.  R.  Co.,  129  Pa.  514;  Allyn  v.  R.  R.  Co.,  105  Mass.  77; 
Lundergan  v.  N.  Y.  Cent.  etc.  R.  R.  Co.,  203  Mass.  460 
(89  N.  E.  Repr.  625). 

The  cause  of  the  accident  was  the  sudden  act  of  the 
driver  of  the  vehicle  in  suddenly  turning  across  the  track 
parallel  to  his  course,  without  looking  for  an  approach- 
ing car,  which  was  distant  only  a  short  interval :    Har- 
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man  v.  Traction  Co.,  200  Pa.  311;  Kane  v.  People's  Pass. 

By.  Co.,  181  Pa.  53;  Thomas  v.  Pass.  By.  Co.,  132  Pa. 

504. 

Joseph  8.  Kratz,  with  him  William  H.  Houston,  for 
appellee. — The  case  was  for  the  jury:  Little  v.  Tele- 
graph Co.,  213  Pa.  229;  Carlisle  Boro.  v.  Brisbane,  113 
Pa.  544;  Jones  y.  Lehigh  etc.  B.  B.  Co.,  202  Pa.  81; 
Dryden  v.  B.  B.  Co.,  211  Pa.  620 ;  Carr  v.  Easton,  142  Pa. 
139;  Pinnegan  v.  Poster  Twp.,  163  Pa.  135. 

In  Pennsylvania  the  law  has  been  since  Carlisle  v. 
Brisbane,  113  Pa.  544,  that  the  negligence  of  the  driver 
of  a  private  conveyance  can  never  be  imputed  to  an  in- 
nocent plaintiff :  Bunting  v.  Hogsett,  139  Pa.  363 ;  Carr 
V  Easton,  142  Pa.  139;  Finnegan  v.  Poster  Township, 
163  Pa.  135;  O'Toole  v.  B.  B.  Co.,  158  Pa.  99;  Mann  v. 
Weiand,  81*  Pa.  243 ;  Jones  v.  B.  B.  Co.,  202  Pa.  81. 

Opinion  by  Mb.  Justice  Stbwabt,  March  18, 1912 : 
The  plaintiff  was  one  of  a  company  of  five,  all  em- 
ployees of  the  defendant  company,  who  on  the  day  of 
the  accident  had  been  together  engaged  in  doing  certain 
repair  work.  They  were  returning  from  their  work  to 
Ambler,  the  place  from  which  they  had  started,  in  a 
covered  wagon  drawn  by  two  horses.  Yost,  the  fore- 
man, was  driving  the  team,  and  the  course  pursued  was 
along  a  turnpike  at  the  side  of  which  ran  the  trolley 
tracks  of  the  defendant  company.  There  were  two  ways 
of  reaching  Ambler;  one,  the  first  to  be  reached,  by 
turning  aside  from  the  turnpike  at  the  point  where  the 
crossing  of  the  trolley  tracks  was  attempted,  and  going 
by  Tennis  avenue;  and  one  by  following  the  turnpike 
further  and  turning  aside  into  Bose  Valley  road.  When 
the  first  was  reached,  Yost  turned  his  horse  to  the  right 
with  a  view  to  cross  the  trolley  tracks  at  that  point  and 
enter  upon  the  Tennis  avenue  road.  While  in  the  act 
of  crossing,  a  repair  car  of  defendant  company,  coining 
from  the  same  direction  as  that  pursued  by  the  wagon. 
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collided  with  the  wagon,  and  in  the  collision  the  plain- 
tiff received  his  injuries.  The  negligence  charged  to  the 
company  was,  failure  in  the  motorman  to  give  proper 
signal  of  the  approach  of  the  car,  excessive  speed  of 
the  car,  and  failure  of  the  motorman  to  have  his  car 
under  control.  The  case  exhibits  the  usual  conflict  of 
testimony  with  respect  to  each  of  these  several  grounds 
of  complaint;  and  if  the  appeal  involved  nothing  more 
than  the  question  of  defendant's  negligence,  little  or  no 
discussion  would  be  required,  since  the  evidence  clearly 
warranted  a  submission  of  this  question  to  the  jury, 
and  it  was  submitted  under  proper  instructions.  An- 
other question  was  presented,  however,  which  calls  for 
and  has  received  careful  consideration.  It  is  necessary 
here  to  state  somewhat  more  fully  the  facts.  The  car 
which  collided  with  the  wagon,  as  we  have  remarked, 
was  a  repair  car,  and  was  therefore  not  running  on  any 
schedule  of  which  the  public  had  notice.  The  persons 
in  the  wagon  however  knew  that  this  car  was  being  em- 
ployed on  that  day,  having  passed  it  while  it  was  at 
rest  at  a  point  about  2,500  feet  back  from  where  the  ac- 
cident occurred ;  but  they  were  without  knowledge  as  to 
when  it  would  start  or  the  direction  it  would  take.  Un- 
fortunately for  the  occupants  of  the  wagon  it  followed 
in  their  rear.  It  appears  from  defendant's  testimony 
that  as  one  approaches  the  crossing  attempted  by  the 
driver  he  may,  if  he  look  in  the  direction  from  which 
the  car  came,  have  an  unobstructed  view  of  the  trolley 
tracks  for  about  800  yards.  The  parties  in  the  wagon 
were  seated  in  this  manner:  Yost,  the  foreman,  was 
in  the  driver's  seat  with  Rosenberger  to  his  left  on  the 
same  seat;  Carruthers  sat  on  a  tool  box  in  the  body  of 
the  wagon ;  Weil  sat  on  the  end-gate  facing  to  the  rear, 
with  his  feet  or  legs  outside  the  wagon;  the  plaintiff 
sat  on  a  coil  of  wire  on  the  floor  of  the  wagon  about  mid- 
way between  the  front  and  rear  of  the  wagon  and  oppo- 
site Carruthers.  Occupying  this  position,  plaintiff  says 
he  was  somewhat  lower  than  either  Carruthers  op  Weil. 
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The  cnrtains  at  the  side  of  the  wagon  were  down,  com- 
pletely shutting  off  the  view  at  either  side.  But  to  the 
rear  and  front  there  was  nothing  to  obstruct  the  view, 
there  being  no  curtains  at  either  end.  This  was  the 
situation  within  the  wagon  as  it  approached  the  cross- 
ing and  as  the  crossing  was  attempted.  The  wagon  was 
about  five  feet  in  width,  while  in  height  it  was  quite 
sufficient  to  admit  of  one  standing  erect  within  it.  Yost 
testified  that  when  he  reached  a  point  within  fifty  or 
seventy-five  feet  of  the  crossing,  he  "sort  of  halted  his 
team"  which  he  had  been  driving  at  a  trot,  looked,  and 
not  seeing  a  car — though  upon  his  own  admission  the 
track  was  clear  of  obstruction  for  a  distance  of  800 
feet — ^he  drove  upon  the  crossing,  and  before  he  had 
knowledge  of  danger  the  collision  occurred.  We  may 
assume  for  present  purposes  that  Yost  was  guilty  of 
negligence.  But  his  negligence,  whatever  it  was,  may 
not  be  imputed  to  this  plaintiff.  Yost  had  entire  charge 
or  control  of  the  team.  One  may  not,  when  traveling  as 
this  plaintiff  was,  divest  himself  of  all  obligation  to 
exercise  reasonable  care  for  his  own  safety.  If  the 
driver  negligently  incurs  a  danger  which  was  under- 
stood by,  or  would  have  been  known  to,  the  passenger, 
had  he  exercised  ordinary  care,  and  the  passenger  make 
no  interference  and  no  effort  to  look  out  for  his  own 
escape,  the  rule  that  prevents  a  recovery  by  the  driver 
in  case  accident  happens  and  injuries  are  sustained,  ap- 
plies equally  to  the  passenger.  In  the  present  case  the 
plaintiff  had  equal,  if  not  better,  opportunity  than  Yost, 
the  driver,  to  see  the  approach  of  the  car,  while  travel- 
ing alongside  the  trolley  tracks.  Had  he  looked  he  must 
have  seen  the  car ;  the  whole  rear  of  the  wagon  was  open 
and  the  view  in  that  direction  unobstructed.  He  may 
not  have  been  able  to  see  from  the  exact  position  in 
which  he  sat,  but  the  slightest  change  in  position  on  his 
part  would  have  disclosed  to  him  the  entire  situation. 
He  admits  he  did  not  look  for  a  car,  and  seeks  to  excuse 
himself  in  this  regard  by  putting  the  duty  of  looking 
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wholly  upon  Yost    The  proximate  cause  of  the  acd- 
dent,  however,  was  not  the  driving  alongside  the  trolley 
tracks,  but  the  attempted  crossing  of  them  at  that  par- 
ticular place.    It  follows  that  plaintiff's  failure  to  look 
and  his  general  inattention  to  his  surroundings,  can  be 
counted  against  him  as  negligence  only  as  these  can  be 
coimected  with  the  attempt  to  cross  the  tracks.    If  he 
did  not  know,  and  had  no  reason  to  suppose  that  Yost 
would  there  make  the  attempt,  until  it  was  too  late  for 
him  to  interfere  or  escape  himself  from  the  danger,  the 
fact  that  he  had  failed  to  look  as  they  were  traveling 
along  the  road  cannot  be  said  to  have  contributed  to  the 
accident  in  crossing;  for  had  he  looked  and  seen  the  car 
approach,  while  a  circumstance  from  which  would  arise 
a  duty  of  increased  care  and  caution  in  driving,  the  fail- 
ure in  such  duty,  if  any  there  was,  in  no  way  contributea 
to  the  accident.    It  was  not  careless  or  reckless  driving 
along  the  turnpike  that  caused  the  accident,  but  tl^e 
reckless  attempt  to  cross  the  trolley  tracks.    In  this  con- 
nection what  duty  rested  on  the  plaintiff?    The  turn 
from  the  road  to  the  crossing  was  almost  at  a  right 
angle.    Up  until  the  moment  the  turn  was  made,  noth- 
ing had  occurred  to  indicate  to  the  plaintiff  that  the 
crossing  was  there  to  be  made.    Was  it  then  too  late  for 
him  to  do  anything  to  avoid  the  result?    So  in  its  final 
analysis  the  question  in  the  case  must  be,  was  the  plain- 
tiff bound  to  anticipate  Yost's  attempt  to  cross  at  that 
point?   He  knew  that  the  crossing  there  was  into  a  road 
which  led  to  Ambler  where  they  were  going.    He  knew 
also  of  another  further  along  which  was  also  into  a 
road  which  led  to  Ambler,  and  which  he  says,  was  the 
one  usually  taken.    He  says  he  did  not  know  that  Yost 
was  going  to  attempt  the  former.    Had  he  known  that 
Yost's  purpose  was  to  adopt  the  first  crossing,  his  negli- 
gence would  be  self-confessed.    But  he  says  he  did  not 
know  it,  and  it  cannot  therefore  be  said  that  he  failed 
in  any  positive  duty  prescribed  by  law.    Whether  he 
was  guilty  of  negligence  which  contributed  to  the  acci- 
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dent  depended  upon  consideration  of  all  the  circum- 
stances of  the  case,  the  precise  measure  of  his  duty  un- 
der the  circumstances  being  indeterminate.  The  ques- 
tion was  therefore  one  for  the  jury,  and  it  was  submit- 
ted under  careful  and  proper  instructions^  resulting  in 
a  verdict  for  the  plaintiff. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Oarrett,  Appellant,  v.  Moore. 

Decedents'  estates — Decedents*  debts — Lien  on  real  estate — Act 
of  June  U,  1901,  P.  L.  56B^Hushand  and  wife^-Promissory  note 
— Conveyance  in  fraud  of  creditors. 

Where  a  husband  gives  his  wife  a  promissoiy  note  payable  at 
his  death,  and  after  the  death  of  his  wife  conveys  all  of  his  real 
estate  to  his  son  in  consideration  of  the  latter  supporting  him  for 
life,  the  executor  of  the  wife  cannot  after  the  death  of  the  hus- 
band maintain  a  bill  in  equity  to  declare  the  deed  to  the  son 
fraudulent  and  void  as  to  the  wife's  estate  and  for  a  decree  that 
the  property  conveyed  by  the  deed  should  be  liable  for  the  note, 
where  it  appears  that  the  lien  of  the  debt  represented  by  the  note 
had  not  been  continued  as  required  by  the  Act  of  June  14,  1901, 
P.  L.  562,  and  that  the  decree  if  entered  would  be  of  a  date  more 
than  two  years  after  the  death  of  the  decedent;  and  this  is  true, 
e^en.  if  the  conveyance  to  the  son  had  been  in  fraud  of  the  wife's 
estate. 

Argued  Jan.  29, 1912.  Appeal,  No.  304,  Jan.  T.,  1911, 
by  plaintiff  from  decree  of  0.  P.  Montgomery  Co.,  Oct 
T.,  1908,  No.  7,  dismissing  bill  in  equity  in  case  of  Wil- 
liam (Jarrett,  Surviving  Executor  of  the  Estate  of  Mary 
Ann  Moore  v.  Elisha  H.  Moore.  Before  Fbll,  C.  J., 
Brown,  Pottbb,  Stbwabt  and  Mosghziskbb,  JJ.  Af- 
firmed. 
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Bill   in   equity   to   declare   a   deed   void.      Before 
Wband,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned,  was  decree  dismissing  the  bilL 

Joseph  deF.  Junhin  and  William  I.  Schaffer,  with 
them  Montgomery  Evans,  for  appellant. 

L.  M.  Childs,  with  him  0.  B.  Dickinson,  for  appellee. 

OPttNiON  BY  Mb.  Justice  Bbown,  March  18, 1912  : 
On  November  6,  1869,  John  H.  Moore  executed  and 
delivered  to  his  wife,  Mary  Ann  Moore,  his  promissory 
note  for  f 6,000,  payable,  upon  his  death,  to  the  order  of 
a  trustee  for  her.  She  died  January  27,  1897,  leaving  a 
will,  of  which  the  appellant  is  the  surviving  executor, 
and  the  said  note  given  by  her  husband  is  part  of  her 
estate.  John  H.  Moore  died  January  27, 1907.  On  Sep- 
tember 24, 1902,  he  conveyed  to  his  son,  Elisha  H.  Moore, 
the  appellee,  the  lots  or  pieces  of  land  in  controversy 
for  a  consideration  named  in  the  deed  of  f 4,800  in  cash. 
As  a  matter  of  fact  the  real  consideration  for  the  con- 
veyance was  the  agreement  of  the  son  to  provide  a  home 
for  the  father  and  to  care  for  him  for  the  rest  of  his  life. 
When  Moore  died  he  was  insolvent,  his  personal  estate 
being  insufficient  to  meet  the  administration  expenses. 
On  November  24,  1908,  this  bill  was  filed  by  the  ap- 
pellant to  have  the  deed  from  John  H.  Moore  to  his  son 
declared  fraudulent  and  void  as  to  his  wife's  estate,  and 
for  a  decree  that  the  property  conveyed  to  the  son  should 
be  liable  for  the  payment  of  the  f 6,000  note.  Upon  a 
hearing  on  bill,  answer  and  testimony  taken  by  both 
sides,  the  bill  was  dismissed  by  the  court  below  on  No- 
vember 3,  1911,  for  the  reason,  among  others,  that  the 
conveyance  by  John  H.  Moore  to  the  appellee  had  not 
been  executed  in  fraud  of  the  rights  of  his  wife's  estate 
Whether  the  conveyance  of  Moore  to  his  son  was 


Digitized  by 


Google 


GAERETT,  AppeUant,  v.  MOORE.  381 

1912.]  Opinion  of  the  Court 

fraudolent  and  void  as  to  the  estate  of  his  wife,  which 
held  his  note  for  f 6,000  at  the  time  it  was  made,  is  an 
immaterial  question,  for,  even  if  the  court  below  had 
found  that  it  had  been  fraudulently  made  and  accepted 
for  the  purpose  of  avoiding  payment  of  the  said  note, 
such  a  finding  would  not  avail  the  complainant.  It  will, 
therefore,  serve  no  useful  purpose  to  pass  upon  the  cor- 
rectness of  the  finding  that  the  conveyance  was  not 
fraudulent  and  void. 

The  relief  for  which  the  complainant  prays  is  a  decree 
making  the  lots  held  by  the  son  under  the  deed  from  his 
father  liable  for  the  payment  of  the  note  given  to  Mrs. 
Moore,  his  stepmother.  The  obligation  was  an  unre- 
corded debt  of  the  decedent,  and  became,  at  the  time  of 
his  death,  a  lien,  to  continue  for  two  years,  against  any 
real  estate  he  might  have  then  owned.  This  proceeding, 
in  effect,  is  to  have  the  real  estate  which  he  conveyed  to 
his  son  declared  to  have  still  been  his  at  the  time  of  his 
death,  so  far  as  his  wife's  estate  was  concerned,  on  the 
ground  that  the  conveyance,  as  to  it,  was  void.  Suppose 
It  should  be  so  held ;  of  what  avail  would  such  a  decree 
be  to  the  complainant?  Even  if  Moore  had  died  actually 
seized  of  the  lots,  they  would  not  now  be  liable  for  the 
payment  of  the  note  held  by  his  wife's  estate.  His  heirs 
or  devisees,  or  their  assigns,  would  hold  them  discharged 
from  the  lien  of  every  unrecorded  debt  which  had  not 
been  continued  as  required  by  the  act  of  June  14,  1901, 
P.  L.  562,  in  force  at  the  time  of  Moore's  death.  That 
act  provides:  "No  debts  of  a  decedent,  except  they  be 
secured  by  mortgage  or  by  judgment  entered  or  revived 
by  scire  facias  within  five  years  prior  to  the  death  of 
such  decedent,  shall  remain  a  lien  on  the  real  estate  of 
such  decedent  longer  than  two  years  after  the  decease 
of  such  debtor,  unless  an  action  for  the  recovery  thereof 
be  commenced,  and  be  indexed  in  the  judgment  index  as 
other  liens  are  indexed  against  such  decedent,  his  heirs, 
executors  or  administrators,  within  the  period  of  two 
years  after  his  decease,  and  duly  prosecuted  to  judg- 
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ment"  This  statutory  requirement  was  not  complied 
with  by  the  ccmiplainant^  and  no  land  of  the  decedent^ 
the  title  to  which  stood  in  his  name  at  the  time  of  his 
death,  or  of  which  he  may  have  fraudulently  tried  to 
divest  himself  for  the  purpose  of  defrauding  his  wife's 
estate,  remained  liable  for  his  indebtedness  to  it  after 
the  expiration  of  two  years  from  his  death.  The  bill 
filed  by  the  complainant  against  the  son  may  have  been 
a  proper  proceeding  to  have  the  deed  to  him  declared 
void,  if  it  had  been  fraudulently  executed  and  he  had 
fraudulently  accepted  it:  Fowler's  App.,  87  Pa.  449; 
but  no  action  for  the  recovery  of  the  amount  due  upon 
the  note  had  been  commenced  ^^and  indexed  in  the  judg- 
ment index  as  other  liens  are  indexed  against  such  dece- 
dent, his  heirs,  executors  or  administrators,  within  the 
period  of  two  years  after  his  decease,"  and  the  land  has 
I>assed  beyond  the  reach  of  complainant  as  an  asset  of 
Moore's  estate  for  the  payment  of  his  indebtedness  to  his 
wife,  no  matter  where  the  title  may  now  be. 

As  the  first  reason  given  by  the  court  below  for  dis- 
missing the  bill  must  be  sustained,  the  others  need  not 
be  considered.    Decree  affirmed  at  appellant's  costs. 
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Garrett  v.  Turner,  Appellant. 

Appeals — Appeals  from  Superior  Court — Assignments  of  error. 

1.  On  an  appeal  from  the  Superior  Court,  the  assignments  of  er- 
ror filed  in  the  Superior  Court  to  the  judgment  of  the  court  of 
original  instance  should  be  set  forth,  and  the  alleged  error  in  act- 
ing upon  these  assignments  should  be  specified. 

Constitutional  law — Special  legislation — AutomohUes — Service 
outside  of  county^Act  of  April  f^,  1909,  P.  L.  £65 — Change  of 
venue. 

2.  The  Act  of  April  27,  1909,  P.  L.  266,  relating  to  motor  ve- 
hicles and  providing  that,  in  actions  for  damages  against  the  own- 
ers of  such,  service  may  be  had  in  another  county  than  where  the 
accident  occurred  and  the  suit  is  brought,  is  constitutional  and 
does  not  violate  Art.  m.  Sec.  7,  of  the  Constitution  of  Pennsyl- 
vania, which  provides  that  the  general  assembly  shall  not  pass 
any  local  or  special  law  '^regulating  the  practice  or  jurisdiction  of, 
or  changing  the  rules  of  evidence  in  any  judicial  proceeding  or 
inquiry  before  courts." 

3.  The  people  who  own,  use  or  operate  automobiles  may  very 
properly  be  classed  together  and  made  subject  to  legislation  which, 
though  distinctive,  is  appropriate  to  them,  provided  the  legisla- 
tion applies  to  all  within  the  class  and  affects  them  all  alike. 
Trades,  occupations  and  professions  are  proper  subjects  of  classi- 
fication. 

4.  The  Act  of  April  27,  1909,  P.  L.  265,  does  not  change  the 
venue  of  the  action.  Legislation  authorizing  service  of  process 
can  in  no  sense  be  properly  construed  as  changing  the  venue  of 
the  action.  There  can  be  no  change  of  venue  until  the  defendant 
has  been  brought  into  court  If  a  change  of  venue  is  then  to  be 
made,  it  will  be  on  the  application  of  one  of  the  parties. 

6.  The  Act  of  April  27,  1909,  P.  L.  265,  Sec  24,  is  an  entirely 
new  provision,  and  does  not  amend  the  Act  of  July  9,  1901,  P.  L. 
614,  or  any  other  act,  and  therefore  does  not  violate  Art.  m.  Sec. 
6,  of  the  0<m8titution  relating  to  amendment  of  acts. 

Argued  Jan.  29, 1912.  Appeal,  No.  249,  Jan.  T.,  1011, 
by  defend^t,  from  judgment  of  Superior  Court,  Oct. 
T.,  1910,  No.  233,  affirming  judgment  of  C.  P.  Montgom- 
ery CJo.,  Oct.  T.,  1910,  No.  149,  on  verdict  for  plaintiff 
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in  case  of  Harvey  Garrett  v.  Thomas  Turner.  Before 
Pbll,  C.  J.,  Brown,  Pottdr,  Stewart  and  Mosch- 
ziSKBR,  JJ.    Affirmed. 

Appeal  from  Superior  Court  See  Garrett  v.  Turner, 
47  Pa.  Super.  Ct.  128. 

The  following  opinion  was  filed  by  FIorter,  J. 

The  plaintiff  brought  this  action  to  recover  damages 
for  injury  to  his  person  and  property  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  in  driv- 
ing his  motor  vehicle  oh  York  road,  a  public  highway  in 
Montgomery  county. 

The  action  was  brought  in  Montgomery  county  in 
which  the  damages  were  sustained,  and  the  sheriff  of 
that  county  deputized  the  sheriff  of  Philadelphia  county, 
wherein  the  defendant  resides,  to  serve  the  writ  of  sum- 
mons, and  the  sheriff  of  the  latter  county  made  a  return 
of  service,  which  is  in  all  respects  regular.  The  defend- 
ant moved  to  set  aside  the  service  upon  the  ground  that 
the  "return  is  incorrect  in  that  the  person  to  whom  the 
aforesaid  summons  and  statement  were  handed,  was  not 
an  adult  member  of  the  family  of  the  aforesaid  defend- 
ant, nor  did  the  said  copy  of  the  statement  have  endorsed 
thereon  a  rule  to  plead.  That  therefore,  the  summons 
and  statement  have  not  been  served  upon  the  said  de- 
fendant in  accordance  with  the  provision  of  the  act  of 
assembly  for  such  case  made  and  provided."  The  court 
granted  a  rule  to  show  cause  why  the  service  of  the  sum- 
mons and  statement  should  not  be  set  aside.  The  de- 
fendant, this  appellant,  in  support  of  this  motion  to  set 
aside  the  service  of  the  summons  took  testimony  tend- 
ing to  establish  that  his  daughter,  to  whom  the  summons 
was  handed,  at  his  place  of  residence,  was  only  19  years 
of  age,  thus  contradicting  the  return  of  the  sheriff  that 
service  had  been  made  on  an  adult  member  of  his  family. 
The  question  whether  the  rule  to  plead  was  properly 
served  is  entirely  distinct  from  that  of  the  service  of 
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the  Biunmons,  and  has  been  eliminated  from  the  case  by 
the  act  of  the  defendant  in  pleading  without  any  rule 
having  been  taken  upon  him  to  do  so.  The  court  after 
argument,  overruled  the  motion  to  set  aside  the  service 
of  the  summons  and  statement  of  claim  and  the  first 
four  specifications  allege  error  in  this  action.  The  only 
ground  for  setting  aside  the  service  of  the  summons  and 
statement  suggested  in  the  court  below  was  that  the  re- 
turn of  the  sheriff  that  they  had  been  served  on  an  adult 
member  of  the  family  of  the  defendant  at  his  residence, 
was  untrue,  in  that  the  member  of  the  family  to  whom 
the  summons  and  statement  were  delivered,  was  not  an 
adult.  The  return  was  good  on  its  face  and  it  ought  not 
to  have  been  set  aside  upon  evidence  aliunde,  tending  to 
establish  that  it  was  not  true :  Park  Bros.  &  Co.,  Ltd.  v. 
Oil  City  Boiler  Works,  204  Pa.  453;  Ben  Franklin  Coal 
Co.  Ltd.  V.  Penna.  Water  Co.,  25  Pa.  Super.  Ct.  628. 

This  having  been  the  only  question  raised  by  the  ap- 
pellant in  the  court  below,  and  he  having  gone  to  trial 
upon  the  merits,  the  first  four  specifications  of  error 
might  properly  be  dismissed  upon  this  ground. 

The  appellant  now  contends  that  the  24th  section  of 
the  Act  of  April  27, 1909,  P.  L.  265,  entitled  "An  act  re- 
lating to  motor-vehicles,  etc.,"  under  the  provisions  of 
which  the  sheriff  of  Montgomery  county,  where  the  dam- 
ages were  sustained,  deputized  the  sheriff  of  Philadel- 
phia county,  where  the  defendant  resided,  to  serve  the 
process  in  this  proceeding,  offends  against  that  para- 
graph of  Article  III,  section  7  of  the  constitution  of 
Pennsylvania,  which  provides  that  the  general  assembly 
shall  not  pass  any  local  or  special  law  "regulating  the 
practice  or  jurisdiction  of  or  changing  rules  of  evidence 
in  any  judicial  proceeding  or  inquiry  before  courts,  etc.," 
and  that,  therefore,  there  was  no  authority  for  the  serv- 
ice of  this  summons  in  Philadelphia  county.  The  24th 
section  of  the  Act  of  1909,  P.  L.  272,  provides  that :  "All 
civil  actions  for  damages  arising  from  the  use  and  opera- 
tion of  any  motor-vehicle,  as  aforesaid,  may  be  brought 
Vol.  ccxxxv— 25 
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in  the  city  or  county  in  which  the  alleged  damages  were 
sustained^  and  service  of  process  may  be  made  by  the 
sheriff  of  the  county  where  the  suit  is  brought,  deputiz- 
ing the  sheriff  of  the  county  wherein  the  defendant  in 
the  suit,  or  his  registered  agent,  resides,  or  where  serv- 
ice may  be  had  upon  him,  under  the  existing  laws  of  this 
commonwealth,  in  like  manner,  as  process  may  now  be 
served  in  the  proi)er  county." 

This  section  of  the  statute  does  not  confer  upon  any 
court,  jurisdiction  of  any  action  which  they  did  not  al- 
ready possess,  nor  does  it  take  from  any  court  any  juris- 
diction with  which  it  was  already  vested.  The  actions  to 
which  it  relates  are  those  ^^for  damages  arising  from  the 
use  and  oi>eration  of  any  motor-vehicle  as  aforesaid." 
The  preceding  sections  of  the  statute  had  provided  for 
the  registration  of  motor  vehicles,  prohibited  their  opera- 
tion upon  any  public  street  or  highway  in  the  common- 
wealth until  so  registered,  had  provided  regulations  as 
to  the  manner  of  their  use  on  the  public  roads,  had  taken 
away  from  the  local  authorities  all  power  to  ordain 
regulations  inconsistent  with  the  provisions  of  this  stat- 
ute, and  had  made  it  unlawful  for  such  local  authorities 
to  exclude  such  motor  vehicles  from  any  public  road 
open  to  horse-drawn  vehicles."  The  use  and  operation 
of  any  motor- vehicle,  as  aforesaid,  referred  to  in  the  24th 
section,  is  the  use  authorized  by  the  preceding  sections 
of  the  statute;  this  is,  of  every  public  road  in  the  com- 
monwealth, by  duly  registered  motor-vehicles.  This  sec- 
tion of  the  statute  applies  to  all  civil  actions  for  dam- 
ages arising  from  the  use  and  operation  of  motor  vehicles 
upon  every  highway  in  the  state.  The  courts  of  the 
county  where  such  damages  were  sustained  always  had 
jurisdiction  of  actions  of  this  character.  This  section  of 
the  statute  made  no  change  in  the  jurisdiction  of  the 
courts,  the  only  effect  of  the  section,  challenged  by  the 
appellant  related  to  the  service  of  process,  outeide  of  the 
county  in  which  the  action  was  brought,  when  the  resi- 
dence of  the  defendant  was  in  another  county.    This  pro- 
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vision  as  to  the  service  of  process  applies  to  the  courts 
of  all  the  counties  of  the  state;  it  cannot^  therefore, 
be  said  to  be  local.  The  contention  of  the  appellant  is 
that  it  is  special,  in  that  it  imposes  a  peculiar  burden 
upon  owners  of  motor-vehicles,  for  the  exclusive  benefits 
of  those  who  are  injured  by  and  have  a  right  of  action 
against  them.  This  section  of  the  statute  does  not  relate 
simply  to  action  for  damages  against  the  owners  of 
motor-vehicles;  it  applies  to  all  who  become  liable,  un- 
der existing  laws  to  answer  in  damages  because  of  the 
manner  in  which  they  use  and  operate  a  motor-vehicle 
upon  a  public  highway,  whether  they  have  owned,  hired 
or  borrowed  the  vehicle.  The  owner  and  operator  of  a 
motor-vehicle  enjoys  the  benefit  of  this  section  of  the 
statute  with  all  other  citizens,  upon  equal  terms ;  if  his 
motor-vehicle  is  injured  or  he  suffers  personal  hurt, 
through  the  negligence,  recklessness  or  intentional  mis- 
conduct of  one  operating  another  motor-vehicle,  this  sec- 
tion of  the  statute  puts  it  in  his  power  to  have  his  right 
to  'damages  determined  within  the  jurisdiction  where  the 
injury  was  suffered.  The  complaint  of  the  appellant  is 
that  the  recovery  of  damages  for  the  negligent  operation 
of  a  motor- vehicle  as  well  as  for  negligence  in  the  man- 
agement of  horses  upon  a  public  highway  must  both  be 
in  an  action  of  trespass  and  that  all  the  proceedings  in 
such  actions,  including  the  manner  of  the  service  of  the  | 
writ,  should  be  precisely  similar,  in  order  to  comply  with  J 
the  provisions  of  the  constitution.  i 

I  The  invention,  development  and  use  of  the  automobile  | 
introduced  an  entirely  new  element  and  revolutionized  ' 
travel  upon  all  the  highways  of  the  state.  The  operation 
of  these  motor-vehicles  at  exceedingly  high  rates  of  speed 
introduced  a  new  element  of  danger  for  all  those  who 
enter  upon  the  public  highway.  Negligence  in  the  opera- 
tion of  motor-vehicles  involves  great  danger  to  the  lives 
and  property  of  others  using  the  highways.  In  former 
times,  vehicles  drawn  by  horses  or  oxen  moved  at  a  com- 
paratively low  rate  of  si)eed,  and  even  in  cases  of  a  run- 
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away,  others  upon  the  highway  but  infrequently  had 
diflBiculty  in  avoiding  injury  or  danger,  when  vehicleB 
so  drawn  were  negligently  managed  and  injured  the 
person  or  property  of  others,  there  was  usually  but  little 
difllculty  in  locating  the  person  responsible  for  the  in- 
jury. Such  vehicles  did  not  usually  travel  long  dis- 
tances and  the  person  responsible  for  the  injury  in- 
flicted by  them  could  usually  be  found  somewhere  with- 
in the  region  where  the  cause  of  action  arose.  The  mod- 
ern vehicle  driven  by  an  engine  is  capable  of  traversing 
the  state  from  one  end  to  the  other  within  a  single  day. 
Such  vehicles  make  journeys  far  distant  from  the  resi- 
dence of  the  i)erson  responsible  for  negligence  in  their 
operation,  thus  making  it  difficult  for  the  person  injured, 
in  person  or  property,  to  even  ascertain  the  identity  of 
the  person  responsible  for  his  injuries,  and  still  more 
difficult  for  him  to  obtain  redress,  in  case  he  has  to 
follow  the  negligent  operator  of  the  engine  to  some  dis- 
tant part  of  the  state. 

These  considerations  led,  in  earlier  years,  following 
the  introduction  of  this  class  of  traffic,  to  the  adoption 
of  stringent  police  regulations  with  regard  to  the  run- 
ning of  motor- vehicles  on  the  highways  of  numerous  mu- 
nicipalities of  the  commonwealth.  Each  municipality 
had  its  own  code  of  regulations  and  the  numerous  codes 
greatly  varied,  some  of  the  requirements  were  perhaps 
unreasonable.  The  operator  of  an  automobile  could 
form  no  idea  from  reading  the  rules  of  one  municipal- 
ity what  new  regulations  he  might  have  to  observe  when 
he  crossed  the  line  into  the  jurisdiction  of  some  munici- 
pal neighbor.  This  was  the  condition  of  affairs  when 
the  legislature  of  the  state  assumed  the  duty,  in  the 
exercise  of  the  supreme  police  power  with  which  it  was 
vested,  to  establish  uniform  regulations  with  regard  to 
this  matter  and  limit  the  power  of  local  authoritiefl  to 
the  ordaining  of  regulations  which  were  not  inconsistent 
with  the  uniform  code.  Tte  Act  of  April  27th,  1909,  F 
L.  265,  is  the  flu^l  expression  of  the  legislative  will  upon 
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this  subject  and  supersedes  all  prior  legislation  incon- 
sistent therewith.  This  statute  regulates  the  use  of  all 
public  highways  within  the  commonwealth  and  with  re- 
gard to  that  use,  constitutes  as  a  distinct  class  all  those 
who  operate  motor-vehicles  upon  public  roads.  Since 
the  adoption  of  the  legislature  to  properly  classify  sub- 
jects of  legislation  has  been  frequently  declared  and  is 
now  firmly  established.  Legislation  as  a  class  distin- 
guished from  a  general  subject  is  not  special  but  general, 
and  classification  is  a  legislative  question  subject  to 
judicial  revision  only  so  far  as  to  say  that  it  is  found  on 
real  distinction  in  the  subjects  classified,  and  not  on 
artificial  or  irrelevant  ones  used  for  the  purpose  of  evad- 
ing the  constitutional  prohibition.  If  the  distinctions 
are  genuine,  the  courts  cannot  declare  the  classification 
void,  though  they  may  not  consider  it  to  be  on  sound 
basis.  The  test  is,  in  wisdom,  put  good  faith  in  the 
classification :  Seabolt  v.  Commissioners,  187  Pa.  318 ; 
Poster  Township  Road  Tax,  32  Pa.  Super.  Ct.  51 ;  Durkin 
v.  Kingston  Coal  Co.,  171  Pa.  193;  Sugar  Notch  Bor- 
ough, 192  Pa.  349;  Commonwealth  v.  Fisher,  213  Pa. 
48;  Commonwealth  v.  Winkelman,  12  Pa.  Super.  Ct. 
497.  The  constitutional  requirement  is  that  laws,  upon 
the  subjects  discriminated  by  the  section  of  the  constitu- 
tion in  question,  shall  be  general,  not  local  or  special, 
and  uniformity  of  results  is  only  one  of  the  judicial  tests 
applied  to  laws  for  the  determination  of  their  character 
as  to  generality.  A  law  may  by  classification  or  other- 
wise produce  some  diversion  of  result  and  yet  be  general, 
but  where  the  classification  is  based  on  genuine  distinc- 
tions, its  expediency  is  for  legislative  determination. 
Stegmaier  v.  Jones,  203  Pa.  47. 

The  Act  of  April  27th,  1909,  established  a  universal 
rule  which  applies  to  all  persons  who  operate  motor- 
vehicles  upon  any  public  highway  within  the  common- 
wealth, and  it  is  a  general  statute;  Strine  v.  Foltz,  113 
Pa.  349.  The  wide  extent  of  the  country  covered  by  the 
movement  of  a  motor-vehicle  renders  it  more  probable 
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that,  when  negligently  operated,  an  accident  may  occur 
and  an  injury  be  inflicted  in  a  county  other  than  that  in 
which  the  operator  has  his  residence.  The  ease  and 
rapidity  with  which  the  operator  of  a  motor- vehicle  may 
vanish  from  the  scene  where  he  has  inflicted  an  injury, 
renders  it  much  more  difficult  for  the  party  injured  to 
call  the  wrongdoer  to  account  in  the  county  where  the 
injury  was  inflicted  and  where  the  witnesses,  by  whom 
the  negligence  of  the  defendant  must  be  established,  re- 
sides, than  is  the  case  where  injury  results  from  the  neg- 
ligent management  of  a  horse-drawn  carriage.  The 
operator  of  a  motor- vehicle  whose  negligence  has  caused 
an  injury  on  a  public  highway  in  a  county  other  than 
that  in  which  he  has  his  place  of  residence  may  not  only 
at  the  time  quickly  withdraw  from  the  county  where  the 
injury  has  been'  inflicted,  but  the  speed  at  which  he  is 
about  to  move  along  the  roads  would  permit  him  to  sub- 
sequently revisit  that  county  at  his  pleasure,  without 
any  risk  of  being  served  with  legal  process  while  he  was 
within  its  boundary.  The  negligent  operator  of  an  auto- 
mobile has  thus  a  manifest  advantage  over  the  driver  of 
a  horse,  in  avoiding  service  of  process  within  the  county 
where  his  negligence  has  caused  an  injury  and  the  party 
injured  is  at  a  corresponding  disadvantage  in  obtaining 
redress.  It  is  on  this  difference  that  the  discrimination 
in  the  Act  of  1909,  with  regard  to  the  service  of  process, 
is  founded  and  it  is  a  fair  and  constitutional  basis  for 
the  legislative  discretion:  Kennedy  v.  Insurance  Co., 
165  Pa.  179;  Clark's  Est,  195  Pa.  520.  The  first  four 
si)eciflcations  of  error  are  dismissed. 

The  evidence  produced  by  the  plaintiff,  if  believed,  was 
certainly  sufficient  to  sustain  a  finding  that  the  defend- 
ant had  operated  his  motor-vehicle  negligently,  upon  the 
public  highway,  and  that  the  plaintiff  had  been  injured 
in  person  and  property  as  the  direct  result  of  such  negli- 
gence, the  defendant  testified,  as  did  his  witnesses,  in  a 
manner,  which,  if  believed,  entirely  relieve  him  from  all 
responsibility  for  the  accident.    The  question  thus  pre- 
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sented  was  not  one  of  law,  but  of  fact,  that  question  was 
for  the  jury,  and  it  would  have  been  error  for  the  court 
to  have  entered  a  judgment  of  non-suit,  or  to  have  given 
binding  instructions  in  favor  of  the  defendant,  or  to 
have  entered  judgment  in  favor  of  the  defendant  non  ob- 
stante veredicto.  All  the  specifications  of  error  are  over- 
ruled.   The  judgment  is  affirmed. 

Error  assigned,  was  the  judgment  of  the  Superior 
Court. 

J.  Amhler  Williams,  with  him  J.  0.  Eherhard,  Jr.,  for 
appellant. 

Samuel  H.  High,  with  him  John  Fdber  Miller,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Potter,  March  18, 1912 : 
This  is  an  api>eal  from  the  judgment  of  the  Superior 
Court  affirming  the  judgment  of  the  Court  of  Common 
Pleas  of  Montgomery  county,  in  an  action  of  trespass,  to 
recover  damages  for  the  negligent  operation  of  an  auto- 
mobile. The  error  assigned  is  that  the  Superior  Court 
erred  in  affirming  the  judgment  of  the  court  belrw. 
This  is  not  a  proper  specification.  The  assignments  filed 
in  the  Superior  Court  to  the  judgment  of  the  Court  of 
Common  Pleas,  should  be  set  forth,  and  the  alleged  er- 
ror in  acting  upon  those  assignments  should  be  speci- 
fied :  Mellict  v.  R.  R.  Co.,  203  Pa.  457.  Appellant  at- 
tacks the  constitutionality  of  that  part  of  the  24th  sec- 
tion of  the  Act  of  April  27,  1909,  P.  L.  265,  which  pro- 
vides that  "All  civil  actions  for  damages  arising  from 
the  use  and  operation  of  any  motor-vehicle,  as  aforesaid, 
may  be  brought  in  the  city  or  county  in  which  the  alleged 
damages  were  sustained ;  and  service  of  process  may  be 
made  by  the  sheriff  of  the  county  where  the  suit  is 
brought  deputizing  a  sheriff  of  the  county  where  the  de- 
fendant in  the  suit  or  his  registered  agent  resides,  or 
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where  service  may  be  had  upon  him,  under  the  existing 
laws  of  this  commonwealth,  in  like  manner  as  process 
may  now  be  served  in  the  proper  county."  It  is  argued 
that  the  provision  just  quoted  is  special  legislation,  regu- 
lating the  practice  and  jurisdiction  in  a  judicial  pro- 
ceeding or  inquiry  before  courts,  and  for  that  reason  is 
in  violation  of  the  language  of  article  III,  section  7  of 
the  constitution. 

The  contention  of  appellant  is  fully  answered  in  the 
opinion  of  the  Superior  Court  where  the  question  is  care- 
fully discussed,  and  it  is  shown  that  the  distinctions 
made  by  the  act  are  genuine,  and  are  based  upon  public 
needs  which  afford  a  proper  basis  for  the  discretion  ex- 
ercised in  the  matter  by  the  legislature.  As  is  pointed 
out  by  the  Superior  Court,  the  section  of  the  statute  in 
question  neither  adds  to  nor  takes  away  from  the  juris- 
diction of  any  court  in  the  commonwealth.  The  new 
element  in  the  section  is  the  authorization  of  service  of 
process  outside  of  the  counfy  in  which  the  action  is 
brought  when  the  residence  of  the  defendant  is  in  an- 
other county.  This  provision  applies  to  courts  of  all  the 
counties  of  the  state.  It  applies  to  all  persons  who  ren- 
der themselves  liable,  under  existing  laws,  to  answer  in 
damages  for  the  manner  in  which  they  operate  a  motor- 
vehicle  upon  a  public  highway.  The  people  who  own, 
use  or  operate  automobiles  may  very  properly  be  classed 
together,  and  made  subject  to  legislation  which,  though 
distinctive,  is  appropriate  to  them,  provided  the  legisla- 
tion applies  to  all  within  the  class  and  affects  them  all 
alike.  Trades,  occupations  and  professions  are  proper 
subjects  of  classification :  Wheeler  v.  Philadelphia,  77 
Pa.  338.  In  no  proper  sense  can  this  statute  be  regarded 
as  special  in  its  application.  It  includes  all  the  members 
of  the  class  to  which  it  applies ;  that  is,  all  who  negli- 
gently use  or  operate  motor-vehicles. 

The  principle  here  involved  was  well  illustrated  in 
Clark's  Estate,  195  Pa.  520,  where  it  was  held  that  a 
separate  classification  of  surety  companies  becoming 
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security  upon  bonds  of  receivers^  assignees^  &q.,  so  that 
the  person  for  whom  they  were  surety  might  claim  credit 
in  their  accounts  for  the  fees  paid,  was  held  to  be  within 
the  power  of  the  legislature.  The  advantage  afforded 
by  corporate  security  over  the  individual  surety,  was 
held  to  be  sufficient  to  justify  discrimination  in  the  act 
under  consideration,  and  to  afford  a  fair  and  constitu- 
tional basis  for  the  legislative  classification.  As  was 
there  said  by  Mr.  Justice  Mitchell,  "Constitutions  are 
not  to  receive  a  narrow  or  technical  or  too  literal  con- 
struction. They  get  their  authority  from  the  adoption 
of  the  people,  and  they  are  to  be  read  in  a  broad,  and  as 
far  as  possible,  untechnical  way  to  carry  out  their  real 
purpose."  Another  illustration  of  the  principle  that 
diflference  in  conditions  constitutes  a  sufficient  and 
proper  basis  for  classification,  appears  in  Com.  v. 
Fisher,  213  Pa.  48,  where  the  juvenile  court  act  was  un- 
der consideration.  That  act  applies  only  to  "dependent, 
neglected,  incorrigible  and  delinquent  children  under  the 
age  of  sixteen  years"  and  it  was  held  to  be  a  proper  exer- 
cise of  the  legislative  power  of  classification*  and  there- 
fore constitutional. 

There  is  no  merit  in  the  suggestion  that  the  statute  in 
question  changes  the  venue  of  the  action.  Legislation 
authorizing  service  of  process  can  in  no  sense  be  prop- 
erly construed  as  changing  the  venue  of  the  action. 
There  can  be  no  change  of  venue  until  the  defendant  has 
been  brought  into  court.  II  a  change  of  venue  is  then  to 
be  made,  it  will  be  on  the  application  of  one  of  the 
parties. 

It  is  suggested  that  the  section  of  the  law  in  question 
iB  an  amendment  of  the  Act  of  July  9,  1901,  P.  L.  614, 
regulating  the  service  of  process  in  actions  at  law ;  and 
that  the  former  act  in  so  far  as  amended,  should  be  re- 
enacted  and  published  at  length,  as  required  by  article 
m,  section  6  of  the  constitution,  relating  to  amendment 
of  acts.  But  section  24  of  the  Act  of  1909  cannot  prop- 
erly be  construed  as  an  amendment  of  a  former  act.    It 
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is  an  entirely  new  provision,  applying  only  to  the  own- 
ers or  operators  of  motor-vehicles.  The  objection  here 
nrged  in  this  respect  appeared  in  Searight's  Estate,  163 
Pa.  210,  where  it  was  claimed  that  in  a  later  act,  the 
terms  of  a  former  act  should  have  been  repeated  to  meet 
the  requirements  of  article  III,  section  6  of  the  consti- 
tution. The  suggestion  was  met  by  Mr.  Justice 
Mitchell,  as  follows  (p.  216) :  "The  Act  of  1887  does 
not  undertake  to  amend  the  Act  of  1834,  and,  therefore, 
did  not  need  to  repeat  its  terms.  The  constitutional  pro- 
vision has  reference  to  express  amendments  only.  Its 
object,  like  that  of  section  two  of  the  same  article,  re- 
quiring each  act  to  have  its  subject  clearly  expressed 
in  the  title,  was  to  secure  to  the  legislators  themselves 
and  others  interested,  direct  notice,  in  immediate  con- 
nection with  proposed  legislation,  of  its  subject  and  pur- 
pose. The  constitution  does  not  make  the  obviously  im- 
practicable requirement  that  every  act  shall  recite  all 
other  acts  that  its  operation  may  incidentally  affect, 
either  byway  of  repeal,  modification,  extension  or 
supply.'^  And  again  in  Greenfield  Avenue,  191  Pa. 
290,  after  citing  Searight's  Estate,  supra,  and 
numerous  decisions  in  other  states,  it  was  said 
(p.  296) :  "An  act  which  is  complete  in  itself 
— the  purpose,  meaning,  and  full  scope  of  which  are  ap- 
parent on  its  face — ^is  valid,  although  it  may  operate  to 
alter,  extend  or  repeal  a  prior  act  or  may  provide  for 
the  means  of  carrying  its  provisions  into  effect  by  a  ref- 
erence to  a  course  of  procedure  established  by  other  acts 
of  the  legislature."  And  later,  in  Gilbert's  Estate,  227 
Pa.  648,  our  brother  Elkin,  in  disposing  of  a  similar 
question,  said  (p.  651) :  <^e  think  this  clearly  comes 
within  the  rule  recognized  in  any  cases  that  an  act  com- 
plete in  itself,  which  applies  an  established  method  of 
procedure,  whether  it  be  common  law,  or  statute,  or 
joint  operation  of  both,  to  a  new  class  by  general  ^efte^ 
ence  only,  does  not  violate  the  constitutional  provision 
as  to  republication,  though  it  may  operate  to  some  ex- 
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tent  as  an  extension  of  a  previous  statute:  Greenfield 
Ave.,  191  Pa.  290;  Pinkerton  v.  Traction  Co.,  193  Pa. 
229;  James  Smith  Woolen  Machinery  (Company  v. 
Browne,  206  Pa.  543.'' 

The  suggestion  of  counsel  that  the  Act  of  1909  vio- 
lates the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  is,  as  was  said  by  Mr.  Justice 
MiTCHBLL  in  referring  to  a  similar  suggestion  in  Clark's 
Estate,  195  Pa.  520,  "too  far-fetched  to  require  notice." 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment of  the  Superior  Court  is  affirmed. 


North  Shore  Bailroad  Ck)mpany,  Appellant  v. 
Pennsylvania  Company. 

Equity — Findings  of  fact — Review — Railroads. 

The  findings  of  fact  of  a  court  of  equity  relating  to  ownership 
of  tracks  in  a  dispute  between  two  railroad  companies  as  to  a 
right  to  a  connection  between  tbe  two  lines,  will  not  be  disturbed 
by  the  appellate  court  when  based  upon  sufficient  evidence,  and 
where  there  is  no  manifest  error. 

Argued  Jan.  30, 1912.  Appeals  Nos.  28  and  29,  Oct  T., 
1912,  by  plaintiff  from  decree  of  C.  P.  Beaver  Co.,  Sept. 
T.,  1910,  Nos.  2  and  3,  dismissing  bills  in  equity  in  case 
of  North  Shore  Bailroad  Company  v.  Pennsylvania 
Company,  lessee  of  and  operating  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Bailway.  Before  Fell,  C.  J., 
Brown,  Mbstbbzat,  Pottbb  and  Stewart,  JJ.  Af- 
firmed. 

Bills  in  equity  for  an  injunction.  See  Ohio  Elver 
Junction  R.  R.  Co.  v.  Penna.  Co.,  216  Pa.  316,  and  Ohio 
River  Junction  R.  R.  Co.^s  Petition,  2fl9  Pa.  345. 

Errors  assigned  were  decrees  dismissing  bills. 
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W.  A.  Stone  and  James  L.  Hogan,  for  appellant 

W.  A.  McConnell,  for  appellee. 

Opinion  by  Mr.  Justice  Mbstbbzat,  March  18, 1912: 
We  have  examined  carefully  the  questions  raised  by 
the  numerous  assignments  in  these  cases,  and  fail  to  find 
that  the  learned  president  judge  of  the  Thirteenth  Dis- 
trict, specially  presiding  in  the  court  below,  committed 
reversible  error  in  any  of  his  findings  of  fact  or  law. 
The  case  has  been  here  twice  before,  and  our  familiarity 
with  all  the  facts  convinces  us  that  the  trial  court 
reached  the  correct  conclusion  in  the  decrees  entered  in 
both  cases. 

Our  decision  in  Ohio  River  Junction  Railroad  Com- 
pany's Petition,  219  Pa.  345,  determined  the  right  of  the 
company  to  a  connection  with  the  present  appellee's 
lines,  and  that  question  is  not  in  this  case.  We  also  held 
in  that  case  that,  under  the  agreement  of  1884  between 
The  Pennsylvania  Company  and  the  Messrs.  Park,  the 
company  had  the  right  to  discontinue  the  use  of  the 
side  track  and  disconnect  it  from  the  railroad,  and  that 
upon  the  exercise  of  the  right,  the  railroad  company  was 
entitled  to  the  track  superstructure.  The  company  exer- 
cised its  right  under  the  agreement,  February  11,  1903, 
and  thereafter,  as  we  held,  the  agreement  was  at  an 
end  and  the  parties  stood  with  respect  to  their  rights  in 
the  same  position  as  though  the  contract  had  never  been 
made.  These  matters  were  adjudicated  in  the  former 
cases,  but  the  other  questions  raised  and  decided  in  the 
present  cases  by  the  court  below,  notwithstanding  the 
contention  of  the  appellant,  were  left  open  for  future  de- 
termination as  the  opinion  in  the  case  cited  clearly 
shows.  These  questions  were  raised  by  the  bills  filed  in 
the  cases  at  bar,  and  were  determined  by  the  trial  court 
from  whose  decrees  these  appeals  were  taken.  All  the 
facts  were  found  and  clearly  stated  by  the  court,  and 
are  amply  supported  by  the  evidence.    They  fully  sus- 
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tain  the  court  in  its  conclusion,  and  the  decrees  dismiss- 
ing the  bills  can  be  set  aside  only  by  reversing  the  find- 
ings of  fact.  A  review  of  the  large  amount  of  testimony 
in  the  record  for  the  purpose  of  sustaining  the  learned 
chancellor's  findings  of  fact  would  unduly  extend  this 
opinion,  and  would  serve  no  good  purpose.  Our  knowl- 
edge of  the  facts  of  the  prolonged  contest  between  these 
companies,  disclosed  in  the  two  prior  adjudications,  and 
the  testimony  now  before  us  leave  us  in  no  doubt  as 
to  the  correctness  of  the  decrees  entered  by  the  court 
below. 

The  decree  in  each  case  is  affirmed. 


Trumbower  v.  Lehigli  Valley  Transit  Company, 
Appellant. 

Negligence — Street  railways — Heetd  on  collision  between  car 
and  wagon — Imputation  of  negligence — passenger  in  carriage — 
Case  for  jury, 

1.  In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  by  an  occupant  of  a  carriage  who 
was  injured  in  practically  a  head-on  collision  between  one  of  de- 
fendant's cars  and  a  carriage,  the  case  is  for  the  jury  and  a  ver- 
dict and  judgment  for  the  plaintiff  will  be  sustained  where  the 
evidence  tends  to  show  that  the  accident  occurred  on  a  winter 
night;  that  snow  at  the  sides  of  the  road  was  thirty  inches  in 
depth  and  packed  and  frozen  so  that  vehicles  could  not  pass 
through  it  or  turn  from  the  track,  except  at  places  where  open- 
ings had  been  made;  that  the  plaintiff  and  other  occupants  of  the 
carriage  were  vigilant  .in  looking  for  a  car,  and  that  when  they 
first  saw  one  it  was  200  or  800  feet  in  front,  running  at  the  rate 
of  85  or  40  miles  an  hour;  that  its  head  light  was  very  dim,  and 
no  notice  of  its  approach  had  been  gfiven ;  that  the  driver  at  once 
looked  for  a  place  where  he  could  turn  out,  and  that  the  collision 
occurred  while  he  was  in  the  act  of  turning  into  an  opening  at  a 
gateway. 

2.  The  negligence  of  the  driver  of  a  private  conveyance  cannot 


Digitized  by 


Google 


398  TRUMBOWEB  v.  LEHIGH  VAL.  T.  CO.,  Appellant 

Syllabus— Arguments.  [235  Pa. 

be  imputed  to  a  passenger  who  has  no  control  over  him;  but  if  the 
passenger  volimtarily  goes  into  a  patent  danger  that  he  oould  have 
avoided  or  joins  the  driver  in  testing  a  danger,  he  cannot  recover 
for  any  resulting  injury. 

Argued  Jan.  30, 1912.  Appeal  No.  342,  Jan.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Montgomery  Ck)., 
June  T.,  1910,  No.  49,  on  verdict  for  plaintiff  in  case  of 
Adella  M.  Trumbower  v.  Lehigh  Valley  Transit  Com- 
pany. Before  Fell,  C.  J.,  Brown,  Mbstrezat,  Potteb, 
Elkin  and  Stewart,  JJ,    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Weand,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court 

Verdict  and  judgment  for  plaintiff  for  ^,500.  De- 
fendant appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  defendant,  and  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

Nicholas  H.  Larzelere,  with  him  Franklin  L.  Wright 
and  Charles  Townley  Larzelere,  for  appellant. — ^Under 
the  facts  there  is  no  evidence  or  fact  which  is  sufficient 
to  warrant  the  submission  of  negligence  by  the  motor- 
man  to  the  jury.  The  case  is  very  similar  to  Wagner  v. 
Lehigh  Traction  Co.,  212  Pa.  132. 

Assuming  the  appellee's  theory  that  the  snow  at  the 
side  rendered  the  sides  of  the  highway  impassible,  she 
then  chanced  her  safety  in  a  narrow  lane  formed  by 
snow,  without  an  opportunity  of  turning  out  or  retrac- 
ing her  steps,  at  a  time  when  a  trolley  car  was  due.  This 
was  in  itself  an  act  of  negligence. 

See  also  Warner  v.  People's  St.  Ry.  Co.,  141  Pa.  615. 

The  excuse  that  the  plaintiff  did  not  know  the  road  or 
the  conditions  will  not  avail  her.    She  had  been  over  the 
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poad  before;  she  knew  the  character  of  the  recent  storm, 
tlie  fact  that  there  was  a  single  track  in  the  middle  of 
the  highway;  and  on  inquiry  she  could  have  learned  the 
true  condition  from  Warburton,  who  had  just  traversed 
it.  The  burden  is  upon  a  person  traveling  over  a  road 
at  night  to  inform  himself  of  danger  and  not  to  go 
blindly  into  possible  danger :  Anspach  v.  Phila.  &  Read- 
ing Ry.  Co.,  225  Pa.  528;  Winner  v.  Oakland  Twp.,  158 
Pa.  405;  Snyder  v.  Penn  Twp.,  14  Pa.  Super.  Ct.  145; 
Ijawrence  v.  Fitchburg  etc.  Ry.  Co.,  201  Mass.  489  (87 
N.  E.  Repr.  898). 

Henry  M.  Brownhack,  for  appellee. — The  necessity  to 
give  timely  notice  by  an  electric  car  depends  upon  the 
circumstances  of  the  case. 

That  the  wagon  was  lawfully  upon  the  public  highway 
and  lawfully  upon  the  tracks  of  the  appellant  is  sus- 
tained by  abundant  authority :  Rively  v.  Media  etc.  Ry. 
Co.,  228  Pa.  9;  Minnich  v.  Wright,  214  Pa.  201;  McFar- 
land  V.  Traction  Co.,  204  Pa.  422;  Rote  v.  Penna,  etc. 
Ry.  Co.,  34  Pa.  Super.  Ct.  508;  Sturgeon  v.  Traction 
Co.,  216  Pa.  322;  Hochheiser  v.  Pittburgh  Rys.  Co.,  226 
Pa.  316. 

Even  should  the  court  be  of  opinion  that  there  was 
concurrent  negligence  between  the  driver  of  the  vehicle 
and  appellant,  such  negligence  could  not  be  imputed  to 
the  appellee  who  rode  therein  by  invitation  and  who 
assumed  no  control  over  the  vehicle  and  used  all  ordi- 
nary care:  Snow  v.  Tract.  Co.,  45  Pa.  Super.  Ct.  422; 
Carlisle  Borough  v.  Brisbane,  113  Pa.  544 ;  Carr  v.  Eas- 
ton,  142  Pa.  139;  Dean  v.  R.  R.  Co.,  129  Pa.  514;  Cres- 
cent Twp.  V.  Anderson,  114  Pa.  643 ;  Kunkle  v.  Lancaster 
County,  219  Pa.  52;  Wade  v.  R.  R.  Co.,  220  Pa.  578; 
Anspach  v.  Ry.  Co.,  225  Pa.  528;  Ralston  v.  Traction 
Co.,  13  Pa.  Super.  Ct.  412. 

Opinion  by  Mb.  Chief  Justice  Pell,  March  18, 1912 : 
At  the  place  of  the  accident  in  which  the  plaintiff  was 


Digitized  by 


Google 


400  TRUMBOWEE  v.  LEHIGH  VAL.  T.  CO.,  AppeUant 

Opinion  of  the  Court.  [235  Pa. 

injured,  the  defendant's  track  was  in  the  middle  of  a  nar- 
row but  much  used  turnpike  road.  Snow  had  been 
thrown  from  the  track  on  the  sides  of  the  road  and  was 
of  a  depth  that  made  it  difficult  for  vehicles  to  travel 
at  the  sides  of  the  road  or  to  turn  from  the  track  to 
the  side  when  cars  or  vehicles  going  in  an  opposite  di- 
rection were  met.  This  condition  had  existed  for  several 
weeks  during  which  time  travel  had  been  practically  con- 
fined to  the  track.  The  plaintiff,  a  young  woman,  and 
two  other  persons  who  accompanied  her,  had  been  met  at 
a  railroad  station  by  a  friend,  who  was  taking  them  in 
bis  carriage  to  his  home  as  his  guests.  It  was  a  bright, 
moonlight  night  and  there  was  an  oil  lamp  on  the  front 
of  the  carriage.  The  road  was  straight  for  a  long  dis- 
tance but  the  undulations  of  its  surface  obscured  at 
times  the  headlight  of  a  moving  car.  The  horse  and 
carriage  were  struck  by  a  car  which  approached  from 
the  direction  in  which  they  were  going.  The  testimony 
in  relation  to  the  speed  of  the  car,  the  condition  of  its 
headlight,  the  failure  to  give  warning  of  its  approach, 
the  depth  of  the  snow  at  the  sides  of  the  road  and  of 
the  care  exercised  by  the  driver  and  by  the  plaintiff, 
who  was  at  his  side,  on  the  front  seat  of  the  carriage, 
to  look  out  for  their  own  safety  was  conflicting.  It  was 
submitted  to  the  jury  by  a  charge  which  was  full  and 
fair  to  both  sides  and  exceptionally  clear  and  accurate 
and  to  which  the  only  error  assigned  is  the  refusal  to 
direct  a  verdict  for  the  defendant. 

There  was  testimony  which  tended  to  show  that  the 
snow  at  the  sides  of  the  road  was  thirty  inches  in  depth 
and  packed  and  frozen  so  that  vehicles  could  not  pass 
through  it  or  turn  from  the  track,  except  at  places  where 
openings  had  been  made ;  that  all  the  occupants  of  the 
carriage  were  vigilant  in  looking  for  a  car,  and  that  when 
they  first  saw  one  it  was  two  hundred  or  three  hundred 
feet  in  front,  running  at  the  rate  of  thirty-five  or  forty 
miles  an  hour,  that  its  headlight  was  very  dim  and  no  no- 
tice of  its  approach  had  been  given ;  that  the  driver  at 
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once  looked  for  a  place  where  he  could  turn  out  and  that 
the  collision  occurred  while  he  was  in  the  act  of  turning 
into  an  opening  at  a  gateway. 

It  may  be  in  view  of  all  the  testimony  in  the  case^  that 
the  driver  relied  too  much  on  the  motorman  looking  out 
for  him  and  failed  to  act  with  ordinary  prudence.  But 
with  the  driver^s  negligence  we  are  not  concerned  unless 
it  affected  the  plaintiff's  right  to  recover. 

The  negligence  of  the  driver  of  a  private  conveyance 
cannot  be  imputed  to  a  passenger  who  has  no  control 
over  him:  Carr  v.  Easton,  142  Pa.  139;  Little  v.  Tele- 
graph Co.,  213  Pa.  229;  Walsh  v.  Ry.  Co.,  232  Pa.  479; 
Kammerdiener  v.  Rayburn  Township,  233  Pa.  328.  A 
passenger  is  answerable  for  the  consequences  of  his  own 
negligence  and  if  he  voluntarily  goes  into  a  patent  dan- 
ger that  he  could  have  avoided  or  joins  the  driver  in 
testing  a  danger,  he  cannot  recover :  Crescent  Twp.  v. 
Anderson,  114  Pa.  643;  Kunkle  v.  Lancaster  County, 
219  Pa.  52.  The  plaintiff  was  a  guest  and  had  no  control 
over  the  driver,  and  the  danger  in  driving  in  the  tracks 
was  not  so  manifest  that  she  can  be  said  to  have  been 
negligent. 

The  judgment  is  aflOrmed. 
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Shoemaker's  Estate. 

WiUs — Charitable  bequests — Witness — Disinterested  witness. 

Prior  to  the  passage  of  the  Act  of  June  7,  1911,  P.  L.  702,  a 
gift  to  a  charity  by  will  failed  when  one  of  the  attesting  witnesses 
was  a  beneficiary  in  the  will  although  he  had  no  interest  in  the 
charity. 

Argued  Jan.  30,  1912.  Appeal  No.  5,  Jan.  T.,  1912, 
by  The  Academy  of  Natural  Sciences  of  Philadelphia, 
from  decree  of  O.  C.  Montgomery  Co.,  May  state  court, 
1911,  No.  37,  dismissing  exceptions  to  adjudication  in 
Estate  of  Martha  Shoemaker,  deceased.  Before  Fell, 
C.  J.,  Brown,  Mbstbbzat,  Potter  and  Stewart,  JJ. 
Affirmed. 

Exceptions  to  adjudication. 

The  proceedings  were  upon  the  final  account  of  a  sub- 
stituted trustee  under  the  will  of  Martha  Shoemaker, 
deceased,  who  died  on  or  about  September  20,  1881,  let- 
ters testamentary  upon  her  estate  having  been  granted 
November  25, 1881. 

Solly,  J.,  filed  the  following  opinion : 

The  question  raised  at  the  audit  was,  is  a  i)erson,  who 
is  a  legatee  under  a  will,  qualified  to  be  an  attesting  wit- 
ness, where  the  will  contains  a  bequest  to  a  charity  in 
which  such  person  and  legatee  has  no  interest?  It  was 
decided  that  he  was  not  a  disinterested  witness  within 
the  intent  and  meaning  of  the  Act  of  April  26,  1855, 
P.  L.  328,  and  the  gift  to  the  charity  was  declared  void. 

E.  M.  Fernon  (called  Mrs.  Femon  in  the  will),  one  of 
the  subscribing  witnesses,  was  given  a  legacy,  if  she 
Hurvived  one  of  the  life  beneficiaries.  She  died  in  the 
lifetime  of  the  beneficiary.  A  gift  was  made  to  the 
Academy  of  Natural  Sciences  of  Philadelphia,  a  charita- 
ble institution.    The  will  was  executed  more  than  one 
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calendar  month  before  the  death  of  the  testatrix.  It  was 
conceded  that  Mrs.  Femon  never  was  a  member  of  the 
Academy  or  interested  in  it.  We  held  that  as  she  was 
interested  in  the  will  at  the  time  of  its  execution^  by 
its  terms,  being  a  legatee,  she  was  disqualified  to  be  an 
attesting  witness  under  the  law. 

This  conclusion  was  based  upon  what  is  laid  down  in 
Kessler's  Estate,  221  Pa.  314,  and  since  approved  in 
Stinson's  Estate  (No.  1),  232  Pa.  218.  The  Act  of  1855 
is  construed  in  these  cases,  and  they  hold  that  the  in- 
terest which  disqualifies  a  witness  thereunder  is  such 
an  interest  as  appears  to  exist  at  the  time  of  the  execu- 
tion of  the  will,  either  by  the  terms  of  the  will  itself,  or 
by  reason  of  the  attesting  witness  being  then  interested 
in  the  religious  or  charitable  institution  for  which  pro- 
vision is  made  by  the  testator,  or  both,  or  either,  as  the 
case  may  be. 

We  cannot  add  anything  of  profit  to  what  is  said  in 
the  adjudication  in  discussing  the  question.  When  Kess- 
ler's  estate  was  decided,  the  law  was  declared  to  be  that 
no  person  interested  in  a  will  could  be  an  attesting 
witness  to  it  if  there  are  religious  or  charitable  bequests 
given.  The  legislature  has  changed  the  law  as  thus  laid 
down.  By  the  Act  of  June  7, 1911,  P.  L.  702,  the  Act  of 
1855  is  amended,  and  a  disinterested  witness  is  defined 
to  be,  "a  witness  not  interested  in  such  religious  or 
charitable  use"  and  the  intention  of  the  legislature  is 
declared  to  be  that  the  act  as  amended  shall  not  apply 
"to  a  witness  interested  in  some  other  devise,  bequest,  or 
gift  in  the  same  instrument." 

And  now,  December  8,  1911,  after  argument  and  due 
consideration,  the  exceptions  are  dismissed,  and  the  ad- 
judication is  absolutely  confirmed. 

Error  dssigned  was  in  in  dismissing  exceptions  to  ad- 
judication. 

George  Vaux,  Jr.^  for  appellant. 
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George  K.  Brecht,  with  him  Louis  M.  OhUda,  for  ap- 
pellees. 

Per  Curiam,  March  18, 1912. 

We  concur  in  the  conclusion  announced  by  the  learned 
judge  of  the  orphans'  court  that  under  the  decision  in 
Eessler's  Estate,  221  Pa.  314,  the  bequest  to  the  ap- 
pellants was  void  and  on  his  opinion  the  order  dismiss- 
ing the  exceptions  and  confirming  the  adjudication  \& 
affirmed  at  the  cost  of  the  appellant 


Moose  Home  Association  Charter. 

Corporations — Charters  of  the  first  class — Restriction  as  to  sale 
of  liquors. 

Where  the  petitioners  for  a  charter  for  a  corporation  of  the  first 
class  make  it  appear  to  the  court  that  they  do  not  desire  or  intend 
that  intoxicating  liquors  shall  be  furnished  or  permitted  on  the 
premises  of  the  corporation,  and  the  court  in  granting  the  charter 
inserts  a  restrictive  stipulation  as  to  intoxicating  liquors,  the 
court  cannot  subsequently  be  convicted  of  an  abuse  of  discretion  in 
refusing  to  strike  such  stipulation  from  the  charter. 

Argued  Jan.  30,  1912.  Appeal  No.  11,  Jan.  T.,  1912, 
by  Gteorge  Gane  and  Marvin  E.  Reynolds,  on  behalf  of 
the  incorporators,  from  order  of  C.  P.  Montgomery  Co., 
refusing  to  eliminate  restrictive  stipulation  In  re  incor- 
poration of  Moose  Home  Association  of  Bryn  Mawr. 
Before  Fell,  C.  J.,  Brown,  Mbstrbzat,  Potter  and 
Stewart,  JJ.    Affirmed. 

Petition  to  eliminate  restrictive  stipnlation  in  a  char- 
ter, representing  that  the  petitioners  composed  a  major- 
ity of  the  members  of  the  association. 
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The  court  in  banc  filed  the  following  opinion : 

Our  decree  of  incorporation  contained  a  proviso  that 
no  intoxicating  liquors  should  be  sold,  furnished  or  dis- 
tributed on  the  premises  of  the  association.  This  stipu- 
lation was  made  a  part  of  our  decree  because  the  presi- 
denty  vice  president  and  treasurer  signed  a  paper  indicat 
ing  that  it  was  the  desire  of  the  said  home  that  no  in- 
toxicating liquors  should  be  dispensed  upon  the  premises 
of  the  association. 

We  are  now  asked  to  eliminate  the  provision  in  our 
decree  relating  to  intoxicating  liquors.  It  is  contended 
that  the  officers  of  the  association  had  no  authority  to 
file  a  stipulation  against  the  use  of  liquors  on  the  prem- 
ises. 

We  referred  the  original  application  to  an  examiner 
and  submitted  to  him  the  following  inquiry : 

^^Does  the  proposed  corporation  intend  to  dispose  of, 
distribute  or  otherwise  furnish  intoxicating  liquors  to 
its  members?'' 

He  took  the  testimony  of  ten  witnesses  called  by  the 
I>etitioners.  Each  and  every  one  declared  he  was  oj)- 
posed  to  any  distribution  or  sale  of  intoxicating  liquors 
on  the  premises.  They  also  intimated  that  the  associa- 
tion, so  far  as  they  were  able  to  determine,  would  not 
countenance  the  sale  or  distribution  of  liquors  by  the 
home.  They  offered  a  poster  that  was  displayed  by  the 
house  committee  which  reads  as  follows :  "Any  member 
found  bringing  liquor  into  the  home  shall  be  fined  the 
sum  of  five  dollars  and  be  debarred  from  all  privilege 
until  the  same  is  paid.'*  The  examiner  attached  to  his 
report  as  an  exhibit  one  of  these  posters. 

It  is  evident  that  the  court  granted  the  charter,  incor- 
porating the  provision  against  intoxicating  liquors,  in 
accordance  with  the  expressed  desire  of  the  petitioners. 
If  the  evidence  submitted  to  the  examiner  did  not  express 
the  sentiment  of  the  petitionei^s,  why  was  it  not  opposed 
by  some  one? 
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We  were  bound  to  assume  that  this  testimony  was  fur- 
nished by  the  applicants  for  the  charter  to  guide  us  in 
formulating  our  decree.  If  we  eliminate  the  proviso 
against  intoxicating  liquors^  we  will  disregard  the  de- 
clared wishes  of  certain  incorporators,  without  affording 
ing  them  a  hearing.  We  find  no  justification  for  any  in- 
terference with  the  decree  already  entered  and  now  on 
file.    The  application  is  refused. 

Error  assigned  was  the  order  of  the  court 

Irvin  P.  Knipe,  with  him  Irving  P.  Wanger,  for  ap- 
pellants. 

No  printed  brief  nor  argument  for  appellee. 

Pbe  Curiam,  March  18, 1912 : 

When  a  record  is  brought  before  us  upon  certiorari, 
the  scope  of  our  inquiry  is  to  determine  by  an  inspection 
of  the  record,  whether  the  power  of  the  court  has  been 
exceeded  or  whether  there  has  been  an  abuse  of  discre- 
tion. The  corporation  chartered  is  not  here  complaining 
of  the  restrictions  imi)osed.  But  waiving  the  question  of 
the  right  of  the  appellants  to  be  heard,  it  is  evident,  as 
stated  in  the  opinion  of  the  learned  judges  of  the  conmion 
pleas,  that  the  petitioners  for  a  charter  were  granted 
what  they  asked  for. 

The  order  is  affirmed  at  the  cost  of  the  appellants. 
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Commonwealth  v.  Bomezzo,  Appellant. 

Criminal  law — Murder — Degree — Province  of  court  and  jury. 

1.  On  the  trial  of  an  indictment  for  murder,  the  question  of  the 
d^:ree  of  murder  goes  to  the  jury  with  the  question  of  guilt,  and 
a  peremptory  instruction  which  withdraws  it  is  erroneous;  but  it 
ifl  always  within  the  province  of  the  court  to  point  out  the  duty  of 
the  jury  under  the  law  and  the  evidence  if  they  are  left  free  to  act. 

2.  Where  it  appears  that  the  killing  was  committed  for  the  pur- 
pose of  robbery  the  court  commits  no  error  in  telling  the  jury 
that  if  this  was  so  it  was  murder  in  the  first  degree,  and  that  it  was 
their  duty  to  so  find,  if  he  further  says  **I  do  not  intend,  by  say- 
ing this  to  take  away  from  you  or  to  interfere  with  the  right 
which  you  have  under  the  law  to  fix  the  degree." 

Criminal  law — Murder — Beasondble  doubt — Charge. 

8.  On  the  trial  of  an  indictment  for  murder,  two  points  on  the 
subject  of  reasonable  doubt  were  presented,  in  one  of  which  the 
court  was  asked  to  say  that  if  there  was  a  reasonable  doubt  as  to 
any  material  circumstance  sought  to  be  proved  by  the  common- 
wealth as  a  link  in  the  chain  of  proof,  the  verdict  should  be  not 
guilty,  and  in  the  other  that  unless  each  fact  proved  by  the  com- 
monwealth was  consistent  with  the  prisoner's  guilt,  etc.,  there 
should  be  acquittal.  In  affirming  the  points  the  court  called  at- 
tention to  the  words,  'Material  circumstance'*  used  in  the  first 
and  in  answering  the  second  said  that  the  fact  must  be  a  material 
fact  that  was  a  necessary  link  in  the  chain  which  made  out  the 
commonwealth's  case.  Held,  that  these  instructions  as  to  reason- 
able doubt  were  without  error. 

Argued  Feb.  5,  1912.  Appeal  No.  4,  Jan.  T.,  1912,  by 
defendant,  from  judgment  of  O.  &  T.,  Lancaster  Co.,  Sep. 
Sessions,  1911,  No.  163,  on  verdict  of  guilty  of  murder 
in  the  first  degree  in  case  of  Commonwealth  v.  Antonio 
Bomezzo.  Before  Fell,  C.  J.,  Brown,  Mbstbbzat, 
Elkin  and  Mosghziskeb,  JJ.    Affirmed. 

Indictment  for  murder.    Before  Landis,  P.  J. 

The  court  charged  in  part  as  follows : 

''If,  from  the  evidence,  you  conclude  he  committed  this 
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horrid  act^  then,  under  your  oaths,  you  should  find  him 
guilty;  and,  if  it  was  committed  for  the  purpose  of 
robbery,  it  is  murder  in  the  first  degree.  If,  on  the 
other  hand,  you  are  not  satisfied  beyond  a  reasonable 
doubt,  of  his  guilt,  then  it  is  your  duty  to  render  a  ver- 
dict of  not  guilty.  In  my  judgment,  there  is  no  middle 
course." 

"From  this  testimony,  if  it  is  believed  by  the  jury, 
sufScient  facts  are  elucidated  to  enable  you  to  conclude 
that  Scarafino  lost  his  life  by  violence  at  the  hands  of 
some  one,  and  if  you  so  conclude,  the  next  inquiry  which 
will  arise  is,  whether  or  not  the  defendant  perpetrated 
the  deed." 

^TTou  have  the  right  to  say  that  the  defendant  is  guilty 
of  either  murder  in  the  first  or  murder  in  the  second 
degree;  but,  if  you  find  that  there  was  wilful,  deliberate 
and  premeditated  murder,  with  malice,  or  that  the  crime 
was  perpetrated  by  lying  in  wait,  or  in  the  commission 
of,  or  attempt  to  commit,  robbery  or  burglary,  then  there 
i«i  no  room  for  murder  in  the  second  degree,  for  the  law 
says  it  is  murder  in  the  first  degree,  and  you  should  so 
find.  You  are  not  a  pardon  board;  you  have  only  to 
decide  the  case  according  to  the  law  and  the  evidence. 
I  do  not  intend,  by  saying  this,  to  take  away  from  you  or 
interfere  with  the  right  which  you  have  under  the  law  to 
fix  the  degree;  but  I  deem  it  proper  to  point  out  to  you 
what  I  believe  is  the  measure  of  your  duty." 

Defendants  presented  these  points: 

"In  criminal  cases  it  is  incumbent  upon  the  O>mmon- 
wealth  to  prove  the  defendant  guilty  beyond  a  reasonable 
doubt,  and  if  the  jury  entertain  a  reasonable  doubt  as  to 
which  of  two  degrees  of  a  crime  a  defendant  is  guilty,  the 
defendant  is  entitled  to  the  benefit  of  such  doubt,  and  can 
be  convicted  of  the  lower  offense  only. 

"Answer :  We  answer  this  point  by  saying  that  it  is 
upon  the  Commonwealth  to  prove  the  defendant  guilty 
beyond  a  reasonable  doubt.    We  also  say  that,  under  the 
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law,  the  jury  have  the  power  to  fix  the  degree,  if  they 
find  the  defendant  guilty.  But  we  also  say  that,  if  the 
defendant  killed  Scarafino  with  malice  aforethought,  or 
in  the  commission  of  a  robbery  then  they  should,  if  they 
convict  him  at  all,  find  him  guilty  of  murder  in  the  first 
degree." 

**If  the  jury  has  reasonable  doubt  as  to  any  material 
circumstance  sought  to  be  proved  by  the  Commonwealth 
as  a  link  in  the  chain  of  proof,  their  verdict  must  be  not 
guilty,  because  they  cannot  be  satisfied  beyond  all  reason- 
able doubt  of  their  conclusion  if  such  doubt  exists  as  to 
any  of  the  steps  by  which  they  arrived  at  that  conclusion. 

** Answer :  That  point  is  affirmed ;  but  we  impress  upon 
you  the  fact  that  it  must  be  a  material  circumstance 
without  which  no  reasonable  conviction  can  be  had." 

^TJnless  each  fact  proved  by  the  Commonwealth  is  con- 
sistent with  the  fact  that  the  prisoner  committed  the  of- 
fense charged  and  with  the  other  facts  established,  and 
unless  such  facts  are  inconsistent  with  the  conclusion 
that  the  deceased  died  in  some  other  way  than  at  the 
hands  of  the  defendant,  the  verdict  must  be  not  guilty. 

"Answer :  That  point  is  affirmed.  We  say,  it  must  be 
a  material  fact,  one  which  is  a  necessary  link  in  the  chain 
which  makes  out  the  Commonwealth's  case." 

Verdict  of  guilty  of  murder  of  the  first  degree  upon 
which  judgment  of  sentence  was  passed.  Defendant  ap- 
pealed. 

Errors  assigned  were  (2-7)  above  instructions  quoting 
them. 

Spencer  Q.  Nauman  and  Benjamin  O.  Atlee,  for  ap- 
pellant.— Cited  as  to  the  instructions  as  to  degree :  Com. 
V.  Fellows,  212  Pa.  297 ;  Lane  v.  Com.,  59  Pa.  371 ;  Rhodes 
▼.  Com.,  48  Pa.  396;  Com.  v.  Sutton,  205  Pa.  605;  Com. 
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V.  Chapter,  228  Pa.  630;  Adams  v.  State,  29  Ohio  412; 
Com.  V.  Frucci,  216  Pa.  84. 

Cited  as  to  reasonabte  doubt :  Com.  y.  Colandro,  231 
Pa.  343. 

John  M.  Oroff,  district  attorney,  with  him  Charles  W. 
Eahy,  assistant  district  attorney,  for  appellee. — Cited  as 
to  degree :  Com.  v.  Cunningham,  232  Pa.  609 ;  McClain 
V.  Com.  110  Pa.  263 ;  Com.  v.  Pacito,  229  Pa.  328;  Com.  v. 
Kovovic,  209  Pa.  465;  Com.  v.  Frucci,  216  Pa.  84;  Com- 
V.  Orr,  138  Pa.  276;  Knee  v.  McDowell,  25  Pa.  Super. 
Ct.  641;  Commonwealth  v.  Meads,  29  Pa.  Super.  Ct.  321. 

Cited  as  to  reasonable  doubt :  Com.  v.  Drum.  58  Pa.  9; 
Com.  V.  Conroy,  207  Pa.  212;  Kilpatrick  v.  Com.,  31  Pa. 
198;  Shovlin  v.  Com.,  106  Pa.  369. 

Opinion  by  Me.  Chief  Justice  Fell,  March  18, 1912: 
The  assignments  of  error  are  to  the  general  charge  and 
to  the  answers  to  points.    We  find  nothing  in  them  to 
give  rise  to  even  a  debatable  question.    The  murder  of 
which  the  prisoner  was  convicted  was  committed  in  the 
perpetration  of  robbery.    Of  this  there  was  no  doubt 
under  the  testimony  and  no  question  in  relation  to  it  was 
raised  at  the  trial.    In  the  instructions  complained  of  the 
jury  were  told  that  if  the  murder  was  committed  for 
the  purpose  of  robbery,  it  was  murder  of  the  first  degree 
and  that  it  was  their  duty  to  so  find.    This  plain  state- 
ment of  the  law  was  accompanied  with  the  distinct  in- 
struction that  it  was  the  right  of  the  jury  to  ascertain 
the  degree.    Nothing  of  the  nature  of  a  direction  to  find 
a  verdict  of  the  first  degree  or  of  a  withdrawal  of  the 
question  of  the  degree  from  the  jury  appears  in  the 
charge.    The  expression  of  opinion  by  the  learned  trial 
judge  that  there  was  no  middle  ground  and  no  room  • 
for  a  finding  of  the  second  degree  was  followed  by  the 
statement,  "I  do  not  intend,  by  saying  this,  to  take  away 
from  you  or  to  interfere  with  the  right  which  you  ha?e 
under  the  law  to  fix  the  degree;  but  I  deem  it  proper  to 
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point  out  to  you  what  I  believe  is  the  measure  of  your 
duty." 

In  Bhodes  v.  Commonwealth^  48  Pa.  396 ;  Lane  v.  Com- 
monwealthy  59  Pa.  371;  Commonwealth  v.  Fellows,  212 
Pa.  297,  and  Commonwealth  v.  Frucci,  216  Pa.  84,  relied 
on  by  the  appellant,  there  was  either  a  peremptory  in- 
struction as  to  the  degree  or  what  amounted  to  the  same 
thing,  the  withdrawal  of  its  ascertainment  from  the  jury. 
These  cases  and  all  of  our  cases  recognize  the  right  of  the 
trial  judge  to  express  his  opinion  of  the  duty  of  the  jury 
on  the  facts,  leaving  them  always  free  to  act.  The  ques- 
tion of  the  degree  of  murder  goes  to  the  jury  with  the 
question  of  guilt,  and  a  peremptory  instruction  which 
withdraws  it  is  erroneous.  But  it  is  always  within  the 
province  of  the  court  to  point  out  the  duty  of  the  jury 
under  the  law  and  the  evidence  if  they  are  left  free  to  act. 
Commonwealth  v.  Sutton,  205  Pa.  605 ;  Commonwealth 
V.  Kovovic,209  Pa.  465. 

The  instruction  in  the  charge  in  relation  to  the  reason- 
able doubt  that  should  work  an  acquittal  was  admittedly 
full  and  accurate.  Two  points  on  the  subject  were  pre- 
sented, in  one  of  which  the  court  was  asked  to  say  that  if 
there  was  a  reasonable  doubt  as  to  any  material  circum- 
stance sought  to  be  proved  by  the  Commonwealth  as  a 
link  in  the  chain  of  proof,  the  verdict  should  be  not 
guilty,  and  in  the  other  that  unless  each  fact  proved  by 
the  Commonwealth  was  consistent  with  the  prisoner's 
guilt,  etc.,  there  should  be  an  acquittal.  In  affirming  the 
points  the  court  called  attention  to  the  words  "material 
circumstances"  used  in  the  first  and  in  answering  the 
second  said  that  the  fact  must  be  a  material  fact  that  was 
a  necessary  link  in  the  chain  which  made  out  the  Com- 
monwealth's case.  One  was  answered  in  the  exact  lan- 
guage in  which  it  was  put,  attention  being  called  to  its 
essential  feature  and  in  the  other  the  qualification  was 
proper.    We  find  no  merit  in  any  of  the  assignments. 

The  judgment  is  affirmed  and  it  is  directed  that  Ihe 
record  be  remitted  for  the  purpose  of  execution. 
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WUson,  Appellant  v.  Pericat 

Evidence — Burden  of  proof — Principdl  and  agent — Sales. 

In  a  suit  by  a  grower  of  orchid  blooms  against  her  head  gardener 
to  recover  the  value  of  the  blooms  which  she  alleged  he  had  sold 
for  her  account  in  his  own  name  to  a  dealer,  where  the  defendant 
claims  that  some  of  the  blooms  which  he  had  sold  to  the  dealer 
were  of  his  own  growth,  and  that  the  others  had  been  given  to  him 
by  the  plaintiff,  and  the  plaintiff  offers  in  evidence  the  account 
of  the  dealer,  conceded  to  be  correct,  showing  all  the  blooms  which 
the  dealer  had  purchased  from  the  defendant,  the  burden  of  proof 
is  upon  the  defendant  to  show  what  blooms  in  the  account  were 
sold  by  him  as  his  own  property. 

Argued  Feb.  5, 1912.  Appeal  No.  66,  Jan.  T.,  1910,  by 
plaintiff  from  judgment  of  C.  P.  Del.  Co.,  March  T., 
1906,  No.  85,  on  verdict  for  defendant  in  case  of  Edna 
Wilson  V.  Alphonse  Pericat.  Before  Fell,  C.  J.,  Brown, 
Mbstbbzat,  Elkin  and  Mosohziskbb,  J  J.   Reversed. 

Capias  ad  respondendum  trespass  to  recover  for  money 
had  and  received.    Before  Bboomall,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

The  court  charged  in  part  as  follows : 

^Tausing  at  that  point,  if  some  of  these  orchid  blooms 
belonged  to  Mr.  Pericat  himself  either  flowering  upon 
his  own  plants  in  this  green-house  or  in  the  spring  of 
1903,  March  or  April  or  after  that,  any  of  these  orchid 
blooms  came  from  his  green-house,  then,  of  course,  they 
were  his  and  he  had  a  right  to  sell  them  and  appropriate 
the  proceeds.  Hence  I  say  if  all  of  the  blooms  which  Mr. 
Pennock  sold  belonged  to  the  plaintiff  that  part  of  her 
case  would  be  fully  made  out ;  but  just  to  the  extent  that 
she  leaves  that  question  open  just  to  that  extent  there  is 
derogation  from  her  proof.  I  don't  recall  any  evidence  as 
to  the  quantity  of  these  blooms  which  Mr.  Pericat  himself 
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may  have  owned.  Her  contention  is,  however,  that  all 
of  the  blooms  which  the  defendant  delivered  to  Mr.  Pen- 
nock  for  sale  were  hers.  That  is  her  contention.  If 
there  is  any  evidence  in  the  case  by  which  you  can  segre- 
gate them,  the  blooms  which  Mr.  Pennock  sold,  segre- 
gate the  plaintiffs  from  those  which  belonged  to  Mr. 
Pericat,  that  should  be  done.  I  may  say,  however,  that 
so  far  as  the  blooms  which  may  have  belonged  and  for 
which  Mr.  Pericat  is  concerned,  the  quantity  does  not 
appear.  My  impression  of  the  matter  is  that  the  quan- 
tity was  proportionately  small  as  contrasted  with  the 
ftggr^ate  amount  Whatever  that  amount  of  blooms, 
however,  which  you  conclude  belonged  to  the  plaintiff 
which  Mr.  Pennock  sold — whatever  that  amount  is,  it 
next  becomes  her  duty  under  the  stress  of  holding  the 
laboring  oar  to  prove  their  value.  Now  that  she  essays 
to  do  by  proving  what  Mr.  Pennock  sold  them  for."    (1) 

**If  you  stopped  at  that  point  and  the  contention  didn't 
go  any  further,  then  she  would  be  entitled  to  a  verdict 
for  11252.45  plus  interest  say  from  May,  1903,  the  close 
of  the  transaction.  May,  1903,  a  matter  approaching  six 
years  ago,  she  would  be  entitled  to  a  verdict  for  that  sum, 
subject  as  I  again  repeat  to  whatever  you  conclude  to 
determine  from  the  evidence  as  to  how  much  of  these 
blooms  belonged  to  Mr.  Pericat  Therefore,  subject  as  I 
have  said  she  has  at  this  point  filled  the  requirement 
which  the  law  imposes  upon  her  when  she  undertakes  to 
shoulder  the  burden  of  proof  which  rests  upon  her/'  (2) 

'^A  correct  account  of  these  blooms  sold  by  Mr.  Pen- 
nock might  be  to  charge  Mr.  Pericat  with  the  amount 
of  money  he  received  from  Mr.  Pennock,  |1265.60,  from 
which  I  assumed  should  be  deducted  whatever  expenses 
Mr.  Pericat  was  at  in  obtaining  this  |1,265.60,  on  the 
other  side  of  the  account,  whatever  that  amount  would 
be  after  eliminating,  if  there  should  be  any,  eliminating 
any  of  his  own  blooms,  and  after  deducting  his  expenses, 
and  the  balance  might  be  shown  by  the  account.'*     (3) 

'<Now,  if  the  difference  between  |1085.18  ,and  |1265.60 
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is  made  up  of  what  Mrs.  Wilson  gave  him  and  of  what 
his  expenses  were,  and  whatever  part  you  think  was  de- 
rived from  his  own  blooms,  then  that  is  a  correct  ac- 
count. But  you  cannot  solve  a  problem  in  algebra  if 
there  are  too  many  unknown  quantities  which  you  have 
no  means  of  ascertaining  or  fixing.  So  that  whatever 
that  account  in  your  judgment  has  lost,  give  it  your  con- 
sideration. I  may  say  that  so  far  as  my  impressions  are 
concerned  I  fail  to  see  that  much  can  be  gathered  from 
it."     (4) 

Verdict  and  judgment  for  defendant.     Plaintiflf  ap- 
pealed. 

Errors  assigned  among  others  were  (1-4)  above  in- 
structions, quoting  them. 

Reynolds  D.  Brown  and  V.  Oilpin  Rohinson,  with 
them  Charles  F.  DaCosta,  for  appellant. 

0.  B.  Dickinson,  for  appellee. 

Opinion  by  Mr.  Justice  Mbstbbzat,  March  18, 1912: 
We  think  the  learned  court  below  erred  in  placing  the 
burden  on  the  plaintiflf  of  showing  what  part  of  the 
orchid  blooms  sold  by  Pennock  belonged  to  her  and  for 
which  she  was  entitled  to  have  an  accounting.  The  de- 
fendant had  been  for  several  years  the  head  gardener 
of  the  plaintiflf  and  delivered  the  blooms  to  Pennock 
to  be  sold  in  the  plaintiflPs  name.  The  defendant  failed 
to  account  for  the  blooms  sold,  and  the  plaintiflf  brought 
this  action.  She  makes  two  claims :  one  of  |1160.99  for 
blooms  sold  for  which  there  was  no  accounting  by  the 
defendant,  and  another  for  a  balance  of  |265.60  due  for 
blooms  authorized  by  her  to  be  sold  and  for  which  there 
was  a  partial  accounting.  The  defense  to  the  first  claim 
was  that  the  blooms  were  a  gift  by  plaintiflf  to  the  de- 
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fendant.  As  to  the  second  claim^  the  defendant  ad- 
mitted that  the  sales  were  made  by  the  authority  of  the 
plaintiff  and  on  her  account,  and  that  there  was  a  bal- 
ance of  about  986  due  the  plaintiff,  but  alleged  that  the 
plaintiff  refused  to  accept  the  amount  and  gave  it  to 
the  defendant.  The  plaintiff  denied  that  she  had  given 
the  defendant  the  blooms  for  which  there  had  been  no 
accounting,  and  alleged  that  there  was  a  balance  of  f  265 
due  her  on  the  blooms  she  authorized  the  defendant  to 
sell. 

The  learned  court  instructed  the  jury  that  the  burden 
was  upon  the  plaintiff  to  show  that  all  the  blooms  sold 
by  the  defendant  belonged  to  her  and  that  no  part  of 
them  belonged  to  the  defendant  or  came  from  his  green- 
house.   The  plaintiff  offered  in  evidence  Pennock's  ac- 
count with  the  defendant  which  showed  the  several 
items  of  blooms  sold  by  Pennock  for  the  defendant  and 
the  dates  on  which  the  sales  were  made.    This  statement 
was  conceded  to  be  correct.    If  nothing  else  had  aj)- 
peared  in  the  evidence  the  defendant  would  have  been 
required  to  account  to  the  plaintiff  for  the  balance  due 
on  the  sales  shown  by  that  account.    He  had  partially 
accounted  to  the  plaintiff  for  the  blooms  sold  by  her 
orders.    As  to  the  balance  alleged  to  be  due  the  plaintiff 
on  this  claim,  his  defense  was  twofold :  that  part  of  the 
blooms  came  from  his  own  green-house  and  that  the 
plaintiff  had  made  a  gift  to  him  of  the  others.    Under 
these  circumstances,  the  burden  was  clearly  upon  him  to 
show  what  blooms  of  those  sold  belonged  to  him.    He 
was  the  employee  and  the  agent  of  the  plaintiff  in  mak- 
ing tbe  sales  through  Pennock.     He  knew  or  should 
have   known  what  blooms  came  from  Mrs.  Wilson^s 
green-house  and  what  came  from  his  own  green-house. 
It  was  his  duty  to  keep  an  accurate  account.    They  were 
sold  by  the  defendant  in  his  own  name.    There  is  noth- 
ing in   the  Pennock  account  showing  the  number  of 
blooms  which  belonged  to  the  plaintiff  and  which  be- 
longed to  the  defendant.    The  evidence  of  the  fact  is 
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entirely  within  the  defendant's  knowledge.  The  plain- 
tiff has  no  way  of  establishing  the  exact  number  of 
blooms  which  were  taken  from  her  green-hoose  and  sold 
by  Pennock.  It  is  conced«4  that  substantially  all  of  the 
blooms  came  from  Mrs.  Wilson's  green-house,  but  there 
is  no  evidence  which  will  segregate  those  from  the  blooms 
if  any,  which  were  sold  from  the  defendant's  green- 
house. While  it  was  incumbent  upon  the  plaintiff  to 
show  the  number  of  blooms  belonging  to  her  which  the 
defendant  sold,  she  did  so  by  producing  the  Pennock 
account,  and  the  burden  was  then  shifted  to  the  defend- 
ant of  showing  the  number  of  blooms  of  his  own  which 
Pennock  sold,  in  view  of  the  defense  that  he  was  the 
owner  of  part  of  the  blooms  sold  by  Pennock.  Having 
set  up  as  a  partial  defense  that  some  of  the  blooms  sold 
belonged  to  him,  he  was  required  to  establish  the  fact 
to  the  satisfaction  of  the  jury. 

The  learned  court  below  charged  that  "if  all  of  the 
blooms  which  Mr.  Pennock  sold  belonged  to  the  plaintiff 
that  part  of  her  case  would  be  fully  made  out;  but  just 
to  the  extent  that  she  leaves  that  question  open  just  to 
that  extent  there  is  derogation  from  her  proof.    I  don't 
recall  any  evidence  as  to  the  quantity  of  these  blooms 
which    Mr.    Pericat    (defendant)    himself    may   have 
owned."    Under  these  instructions  the  jury  would  have 
been  warranted  in  finding  that  all  the  blooms  claimed  by 
the  plaintiff  came  from  the  defendant's  green-house  and 
such  a  finding  would  have  defeated  a  recovery  by  the 
plaintiff.    Of  course,  if  the  jury  had  found  that  all  the 
blooms  not  accounted  for  were  given  to  the  defendant, 
the  instructions  were  harmless,  but  the  jury  may  have 
found  under  the  charge  that  none  of  those  blooms  were 
given  to  the  defendant  but  that  he  owned  them  because 
the  plaintiff  failed  to  show  that  they  belonged  to  her. 
The  jury  should  have  been  told  that,  in  view  of  the  evi- 
dence then  before  them,  it  was  incumbent  upon  the  de- 
fendant to  show  what  blooms,  sold  by  him  and  contained 
in  the  Pennock  account,  came  from  his  green-house  or 
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belonged  to  him,  and  failing  to  do  so  the  plaintiff  was 
entitled  to  recover  for  the  quantity  of  blooms  shown 
by  the  Pennock  account  unless,  as  alleged,  they  were 
given  to  the  defendant  by  the  plaintiff. 

The  first,  second,  third  and  fourth  assignments  of 
error  must  be  sustained.  The  questions  raised  by  the 
other  assignments  need  not  be  considered  in  view  of  the 
fact  that  the  case  goes  back  for  another  trial. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


BuUock  V.  Baltimore  &  Ohio  Railroad  CJompany, 

Appellant. 

Railroads — Negligence — Sparks — Case  for  jury — Damages, 

1.  In  an  action  against  a  railroad  company  to  recover  damages 
for  the  loss  of  crops  and  growing  timber  all^^ed  to  have  been  caused 
by  sparks  the  case  is  for  the  jury,  where  there  is  testimony  tend- 
ing to  show  that  the  fire  was  caused  by  cinders  of  an  unusual  size 
and  so  large  that  they  could  not  have  escaped  from  the  smoke 
stack  of  a  properly  equipped  locomotive.  In  such  a  case  if  there 
was  evidence  that  the  plaintiff  did  not  make  a  reasonable  effort  to 
extinguish  the  fire  and  save  his  property,  the  question  of  his  negli- 
gence is  for  the  jury. 

2.  In  an  action  against  a  railroad  company  to  recover  damages 
for  the  loss  of  growing  timber  by  fire  from  sparks,  the  measure 
of  damages  is  not  the  value  of  the  wood  destroyed,  but  the  injury 
to  the  plaintiff's  land  as  a  whole  by  the  destruction  of  the  timber, 
if  it  appears  that  much  of  the  timber  was  growing  and  not  mar- 
ketable and  had  no  value  as  wood. 

Argued  Feb.  5, 1912.  Appeal  No.  85,  Jan.  T.,  1911,  by 
defendant  from  judgment  of  C  P.  Delaware  Co.,  Sep. 
T.,  1907,  No.  223,  on  verdict  for  plaintiff  in  case  of  Ed- 
ward T.  Bullock  V.  Baltimore  &  Ohio  Railroad  Company. 
Before  Pell,  C.  J.,  Beown,  Mbstbbzat,  Elkin  and 
MoscHZiSKBR,  JJ.    Affirmed. 
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Trespass  to  recover  for  the  loss  of  crops  and  growing 
timber.    Before  Johnson,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  |1632.40.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
instructions. 

Kingsley  Montgomery,  for  appellant. 

A.  B.  Oeary,  for  appellee. 

Pee  Curiam,  March  18,  1912: 

This  action  was  to  recover  damages  for  the  loss  of 
crops  and  growing  timber  by  fire  alleged  to  have  been 
caused  by  the  defendant's  negligence.  There  was  testi- 
mony tending  to  show  that  the  fire  was  caused  by  cin- 
ders of  an  unusual  size  and  so  large  that  they  could 
not  have  escaped  from  the  smoke  stack  of  a  properly 
equipped  locomotive.  The  question  thus  raised  together 
with  that  of  the  plaintiff's  negligence  in  not  making  a 
reasonable  effort  to  extinguish  the  fire  and  save  the 
property  from  destruction  was  clearly  for  the  jury  and 
were  properly  submitted. 

The  measure  of  damages  was  not  the  value  of  the  wood 
destroyed,  but  the  injury  to  the  farm  as  a  whole  by  the 
destruction  of  the  timber.  Much  of  the  timber  was 
young  and  not  marketable  and  had  no  value  as  wood. 
It  was  growing  into  value  and  added  to  the  value  of  the 
land  it  covered,  and  the  whole  of  it  added  to  the  value 
of  the  farm  of  which  it  was  a  part.  The  ruling  on  the 
subject  was  in  accordance  with  the  opinion  in  Mahaftey 
V.  Railroad  Co.,  229  Pa.  285. 

The  judgment  is  affirmed. 
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Masino,  Appellant,  v.  Fanners  &  Mechanics 
Mutual  Insurance  Assn. 

Insurance — Fire  Insurance — Notice  of  loss. 

Where  a  policy  of  fire  insurance  in  a  mutual  company  provides 
that  in  case  of  a  loss  by  fire  the  insured  shall  give  notice  in  writ- 
ing within  thirty  days  to  the  president  or  secretary  of  the  com- 
pany, who  shall  immediately  appoint  a  committee  from  the  board 
of  managers  to  examine  and  assess  the  damages  sustained,  and  it 
appears  that  such  notice  was  not  given  after  a  fire,  the  insured 
cannot  recover  for  the  loss  sustained  by  him,  unless  he  proves  a 
waiver  of  notice  by  the  insurance  company. 

Argued  Feb.  5,  1912.  Appeal,  No.  93,  Jan.  T.,  1911, 
by  plaintiffs  from  order  of  C.  P.  Bucks  Co.,  Nov.  T., 
1909,  No.  6,  refusing  to  take  off  non-suit  in  case  of  An- 
thony Masino  et  al.  v.  Farmers*  &  Mechanics*  Mut.  Ins. 
Assn.  of  Bucks  County.  Before  Bbown,  Mbstbbzat, 
Elkin  and  Mosghziskbb,  J  J.    Affirmed. 

Assumpsit  upon  a  policy  of  fire  insurance.  Before 
Stout,  P.  J. 

At  the  trial  the  court  entered  a  compulsory  non-suit 
which  it  subsequently  refused  to  take  off. 

Error  assigned,  was  refusal  to  take  off  non-suit 

John  L.  Dubois,  for  api>ellant. 

Hugh  B.  Easthurn,  for  appellee* 

Pbb  Curiam,  March  18,  1912 : 

The  by-laws  of  the  appellee  were  printed  on  and 
formed  part  of  its  policy  of  insurance  held  by  the  ap- 
pellants. Article  19  provides:  '^n  case  of  a  loss  or 
damage  by  fire  to  any  property  insured  by  this  associa- 
tion, notice  shall  be  given  in  writing,  within  thirty  days 
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to  the  president  or  secretary,  who  shall  immediately  ap- 
point a  committee  from  the  board  of  managers,  which 
committee  shall  examine  and  assess  the  whole  amount 
of  damage  sustained,  and  report  the  same  to  the  board 
of  managers  within  two  weeks  from  the  time  of  receiving 
information  of  their  appointment^^  The  notice  required 
by  this  by-law  was  not  given  to  the  insurance  company 
after  the  property  of  the  appellants  was  burned,  and, 
with  no  proof  of  waiver  of  it  by  the  appellee,  the  court 
below  properly  held  that  the  appellants  had  no  right  of 
action. 
Judgment  affirmed. 


Tatem,  Appellant,  v.  Galloway. 

Promissory  note — Contract — Evidence. 

In  an  action  by  endorsers  on  a  promissoiy  note  who  had  been 
compelled  to  pay  it,  against  a  former  endorser,  where  the  defense 
is  a  guarantee  by  the  plaintiffs  to  cash  two  mortgages  which  they 
held  for  defendant  and  pay  the  note  in  suit  and  four  other  notes, 
a  certificate  for  the  defendant  and  judgment  thereon  will  be  set 
aside  by  the  appellate  court  where  the  written  evidence  in  the  case 
not  only  does  not  establish  the  contract  set  up  by  the  defendant, 
but  is  inconsistent  with  it,  and  there  is  no  oral  proof  supplemental 
to  or  explanatory  of  the  documentary  evidence  sufEicient  by  itself, 
or  in  connection  with  the  former,  to  sustain  a  finding  that  such  a 
contract  existed. 

Argued  Feb.  5, 1912.  Appeal,  No.  123,  Jan.  T.,  1911, 
by  plaintiff  from  certificate  and  judgment  of  C.  P.  Dela- 
ware Co.,  June  T.,  1910,  No.  10,  for  defendant  in  case  of 
Henry  R.  Tatem  and  Samuel  B.  Dobbs  v.  John  L.  Gallo- 
way. Before  Fell,  C.  J.,  Beown,  Mbstbhzat,  Elkin 
and  MoscHziSKEB,  JJ.    Reversed. 

Assumpsit  by  endorsers  on  a  promissory  note  against 
a  former  endorser.    Before  Johnson,  P.  J. 
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Action  in  assumpsit  on  a  promissory  note  by  Henry 
B.  Tatem  and  Samuel  B.  Dobbs,  who  were  endorsers, 
against  John  L.  Galloway,  a  prior  endorser  who  was  also 
the  payee  of  the  note.  The  documentary  evidence  re- 
ferred to  in  the  opinion  of  the  Supreme  Court  was  briefly 
as  follows :  A  letter  of  July  27,  1908,  from  the  defend- 
ant to  the  plaintiff  Dobbs,  in  which  the  writer,  after  re- 
ferring to  his  contract  with  one  John  Maddock  for  the 
millwork  on  certain  houses  at  CoUingswood,  N.  J.,  and 
to  the  difllculty  he  was  having  in  securing  payments 
from  Maddock,  states :  "So  if  you  have  the  two  mort- 
gages of  |2,500  each  fixed  to  secure  the  |5,000  I  will  take 
f  1,000  cash  now  and  his  note  for  the  balance  due  at 
present  for  three  months  and  as  each  delivery  is  made 
you  to  provide  the  cash  for  half  of  the  amount  and  I 
take  his  note  for  the  other  half.  It  being  understood 
that  you  will  provide  the  cash  to  pay  notes  as  they  fall 
due.  In  consideration  of  the  above  being  carried  out  I 
agree  to  allow  you  5  per  cent,  on  the  amount  guaran- 
teed. It  is  important  that  I  get  the  payment  and  this 
other  secured  in  order  to  have  the  work  pushed  as  it  will 
be  a  very  short  time  until  he  will  be  ready  for  finish, 
and  the  mill  insists  on  me  securing  myself  in  the  future." 
A  reply  from  Dobbs  to  defendant  dated  July  28,  1908, 

— ''I  have  your  letter  of  the  27, I  see  no  reason  why 

you  cannot  be  absolutely  guaranteed  and  this  is  the  way 
we  would  do  it.  You  accept  Mr.  Maddock^s  note  for 
$5,000,  together  with  two  of  the  mortgages,  as  collateral 
security,  and  myself  and  H.  B.  Tatem  will  agree  to  cash 
these  mortgages  for  you  at  maturity  of  note,  which 
would  be  drawn  for  four  months.  We  would  probably 
be  in  position  to  advance  you  some  money  before  hand, 
as  we  would  expect  to  dispose  of  these  mortgages  right 
away.  Now,  if  this  is  satisfactory,  we  would  want  you 
to  accept  above  as  full  settlement,  and  proceed  to  ship 
all  the  material  required  at  once,  so  as  there  will  be  no 
delay,  and  we  will  also  want  you  to  sign  a  release  of 
liens  for  all  ten  houses,  and  rely  absolutely  on  your  guar- 
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antee."  A  reply  by  the  defendant  to  Dobbs,  bearing  the 
same  date, — ^**Youps  of  the  above  date  handed  me  by  Mr. 

John  Maddock,  I  can  only  reply I  do  not  want  to  be 

the  cause  of  dragging  the  operation  and  waiting  for 

every  little  item so  it  is  useless  to  waste  your  time 

any  more  if  my  proposition  could  not  be  carried  out, 

I  am  very  sorry  that  we  could  not  come  to  terms 

and  rush  it  through, ^'    A  contract  dated  August 

10,  1908,  between  the  defendant  and  Maddock  as  to  the 
mortgages  mentioned  in  this  prior  correspondence, — 
"Whereas,  John  Maddock  is  indebted  to  John  L.  Gallo- 
way  and  whereas,  the  said  Maddock  has  agreed  to 

give  to  the  said  Galloway  certain  promissory  notes  of 
the  said  Maddock  aggregating  the  sum  of  f5,000,  and 
has  delivered  as  collateral  security  for  the  said  notes 

two  certain  mortgages  of  f  2,500  each and  whereas, 

the  said  Galloway  has  agreed  to  proceed  forthwith  (with 

his  work  on  the  houses) and  to  execute  a  release  of 

liens  thereon.  And  whereas,  it  has  been  agreed  that 
the  said  notes  and  mortgages  shall  be  held  by  said  Sam- 
uel B.  Dobbs  for  the  parties  interested  therein,  said 
notes  being  delivered  from  time  to  time  to  said  Gallo- 
way, upon  his  furnishing  the  material  in  question,  it  be- 
ing understood  and  intended  that  said  mortgages  are  to 
secure  the  payment  of  said  notes."  A  declaration,  dated 
August  12, 1908,  by  the  plaintiffs,  as  to  the  purposes  for 
which  they  held  the  two  mortgages  in  question,  via: 

"We  hold  two  mortgages  for  $2,500  each to  secure 

the  payment  of  a  certain  note  for  |1,000  made  by  John 
Maddock  to  the  order  of  John  L.  Galloway  and  endorsed 
by  us,  and  after  the  payment  of  the  said  note  the  said 
mortgages  or  the  proceeds  thereof,  are  to  be  turned  over 
to  the  said  John  L.  Galloway,  and  that  the  said  mort 
ga^es  shall  not  be  sold  by  us  without  the  consent  of  the 
said  John  L.  Galloway."  A  letter  dated  August  12, 1908, 
from  Dobbs  to  the  defendant  concerning  the  above  dec- 
laration and  the  disposition  to  be  made  of  the  mortgagee, 
— ^'^Enclosed  find  the  declaration  which  was  to  be  signed 
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by  Henry  B.  Tatem  and  myself,  showing  that  I  hold  the 
two  mortgages  for  you,  and  that  the  mortgages  or  the 
proceeds  thereof  will  be  turned  over  to  you  after  the 
note  of  f  1,000  which  we  endorsed,  is  paid.  As  we  can- 
not dispose  of  these  mortgages  without  your  consent 
since  signing  this  paper,  it  seems  to  me  you  better  write 
us  a  letter,  telling  us  to  dispose  of  the  mortgages  for  you, 
and  also  state  the  amount  of  commission  you  are  willing 
to  pay."  A  reply  from  the  defendant  to  Dobbs,  dated 
August  13, 1908,  as  follows :    "You  hold  two  mortgages 

of  $2,500  each under  direction  of  John  Maddock  to 

secure  payments  due  by  him  to  me  for  and  on  account  of 
my  contract  with  him  for  the  supply  of  mill  and  stair 
work.  And  you  are  hereby  authorized  to  make  sale  of 
said  mortgages  at  their  full  value,  the  proceeds  thereof 
to  be  paid  to  me.  Provided  that  the  cash  shall  be  real- 
ized therefrom  in  time  to  meet  certain  notes  given  by  the 
said  John  Maddock,  or  to  be  given,  amounting  to  |5,000 
as  and  when  the  same  become  due,  and  for  your  services 
in  this  behalf  you  will  be  allowed  five  per  cent,  of  the 
face  value  thereof  as  previously  agreed.''  A  letter  from 
the  defendant  to  the  plaintiffs  dated  November  30, 1908, 
— ^**In  reference  to  your  endorsement  on  a  certain  note 

(Describing  note  in  suit)  I  hereby  acknowledge 

that  you  nor  either  of  you  are  not  in  any  way  obligated 
for  any  part  of  this  debt,  that  the  endorsements  are 
purely  as  an  accommodation,  so  I  can  get  the  note  dis- 
counted at  my  bank,  and  that  I  understand  that  two 
mortgages  which  S.  B.  Dobbs  holds  for  me  are  intended 
for  the  payment  of  this  and  other  notes,  which 
I  have  taken  from  John  Maddock."  A  contract 
l>etween  the  plaintiffs,  as  parties  of  the  first 
part,  and  the  various  creditors  of  Maddock,  in- 
cluding the  defendant  as  the  party  of  the  sixth 
part,  reciting, — ^^'Whereas,  Peter  McGhehan  is  the 
owner  in  fee  of  all  the  following  ten  tracts  of  land  (de- 
scribing the  building  operation  in  question) And 

whereas,  the  said  Henry  B.  Tatem  and  Samuel  B. 
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Dobbs  hold  or  control  mortgages  of  record  upon  each 
of  the  said  ten  lots  of  land  in  the  sum  of  |2,500.    And 

whereaS;  there  has  been  advanced |1,600  upon  each 

mortgage;  and  whereas,  said  mortgages  are  under  pro- 
cess of  foreclosure;  and  whereas,  the  said  party  of  the 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth 

and  tenth  parts,  respectively  have, mechanics'  liens 

upon  the  premises  aforesaid,  in  the  following  amounts 
respectively:  (Here  follows  a  list  of  creditors  with  the 
amount  due  to  each,  including  the  defendant  for 
15,694.00).  And  whereas,  it  is  considered  that  certain 
additional  work  remains  yet  to  be  done  in  order  to  com- 
plete the  said  houses the  approximate  cost  of  which 

will  be  as  follows :    ( Here  follows  an  itemized  statement 

totalling  |5,261).    Now  this  agreement  witnesseth 

1.  That  the  parties  of  the  first  part  shall  cause  the  said 
houses  to  be  completed  subject  to  the  approval  and  su- 
I)ervision  of  a  committee  of  the  parties  interested,  to 
consist  of  John  L.  Galloway  (the  defendant),  Francis 
B.  Weaver  and  J.  Fithian  Tatem,  and  shall  present  a 
complete  release  of  liens  from  all  persons  who  shall  fur- 
nish labor  or  material  for  the  purposes  of  such  comple- 
tion. 2.  The  parties  of  the  first  part  shall  proceed  with 
the  foreclosure  of  their  mortgages  for  the  purpose  of 
making  clear  and  complete  title  to  said  premises,  and 
upon  sale  under  said  foreclosure  the  title  shall  be  taken 
in  the  name  of  Joseph  L.  Thomas,  who  will  hold  the 
same  for  the  purpose  of  this  agreement 3.  There- 
upon there  shall  be  created  a  new  bond  and  mortgage  of 

twenty-five  hundred  dollars  upon  each  of  the  lots 

There  shall  then  be  assigned  and  delivered  to  the  said 
parties  of  the  first  part,  such  of  said  new  bonds  and 
mortgages as  shall  be  necessary  to  pay  to  the  par- 
ties of  the  first  part  the  sum  of  sixteen  thousand  dollars, 

with  interest ;  and  also such  sum  of  money  as 

they  shall  have  paid  and  expended,  subject  to  the  ap- 
proval of  the  aforesaid  committee,  for  the  completion  of 
said  houses  under  the  terms  of  this  agreement,  with  in- 
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terest ;  and  also the  sum  which  they  may  have 

incurred  in  the  matter  of  the  foreclosure  of  their  mort- 
gages first  above  referred  to,  in  accordance  with  the 

terms  of  this  agreement.    4 5.    The  balance  of  the 

proceeds  of  such  of  the  aforesaid  new  mortgages  as  may 
remain,  and  of  the  said  properties,  shall  be  distributed 
pro  rata  among  the  said  lien  claimants  (including  the 
defendant),  according  to  the  amount  of  their  claims  as 
aforesaid,  and  upon  an  equal  pro  rata  to  the  said  parties 
of  the  first  part  for  such  sum  as  they  have  advanced  to- 
wards the  completion  of  said  houses  in  excess  of  the  sum 
of  sixteen  thousand  dollars,  and  the  amount  paid  by 
them  under  the  terms  of  this  agreement  for  the  comple- 
tion of  said  houses,  the  sum  on  which  they  are  entitled 
to  pro  rata  with  said  lien  claimants  being  agreed  to  be 
the  sum  of  twenty-three  hundred  and  fifty-six  dollars 
and  thirty-seven  cents.  6.  Should  there  arise  any  sur- 
plus after  the  payments  herein  above  provided,  in  this 
event  interest  at  the  rate  of  five  per  cent,  per  annum 
shall  be  paid  out  of  such  surplus  to  the  said  lien  claim- 
ants therein  mentioned,  such  interest  to  be  computed 
from  the  date  of  said  claims ;  and  provided  further,  that 
should  there  arise  any  surplus  after  the  payment  of  the 
aforesaid  sums,  that  then  in  this  event  such  surplus 
shall  be  distributed  by  the  said  Joseph  L.  Thomas,  trus- 
tee, and  the  said  committee  herein  above  named,  to  wit, 
John  L.  Galloway,  Francis  D.  Weaver  and  J.  Fithian 
Tatem " 

Errors  assigned,  among  others,  refusal  of  judgment 
n.  o.  V.  in  favor  of  the  plaintiff. 

Ellwood  J.  Turner,  with  him  Thomas  0.  Haydock, 
Jr.  and  J.  Fithian  Tatem,  for  appellant. 

W.  Roger  Fronefield,  for  appellee. 
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Opinion  by  Mb.  Justice  Moschziskbb,  March  18, 
1912: 

In  1908  the  plaintiffs  sold  land  to  one  Maddock  and 
agreed  to  advance  money  for  the  erection  of  ten  houses 
thereon,  to  be  secured  by  a  first  mortgage  on  each  house 
and  lot.  The  buildings  were  commenced,  and  the  de- 
fendant, Galloway,  agreed  to  furnish  the  mill-work  for 
the  sum  of  $5,694 ;  he  supplied  it  to  the  value  of  about 
$2,000,  but  declined  to  deliver  more  until  that  sum  was 
paid  and  the  balance  secured.  An  arrangement  was 
then  entered  into  whereby  Maddock  signed  promissory 
notes  to  the  order  of  the  defendant,  in  the  sum  of  |6,000, 
and  handed  them  to  the  plaintiffs ;  he  also  delivered  to 
the  latter  mortgages  for  $2,500  each  on  two  of  the 
houses.  The  plaintiffs  accepted  the  mortgages  and  the 
notes  and  took  Maddock's  receipt  for  $5,000  on  account 
of  the  $25,000  which  they  had  agreed  to  advance;  one  of 
these  notes  was  endorsed  by  the  defendant  and  then  by 
the  plaintiffs,  and  the  latter  delivered  it  to  the  defend- 
ant, who  again  endorsed  and  had  it  discounted;  this  is 
the  note  in  suit  for  $1,000.  The  mill-work  was  com- 
pletely delivered,  and  the  plaintiffs  handed  over  certain 
other  of  the  notes  to  the  defendant,  retaining  the  bal- 
ance. Maddock  failed,  and  the  defendant,  with  other 
creditors,  liened  the  houses.  The  notes  were  not  paid 
at  maturity  and  the  plaintiffs  were  obliged  to  take  up 
the  present  one  at  the  suit  of  a  subsequent  endorser,  and 
in  turn  they  brought  this  action  against  thp^  defendant 
as  a  prior  endorser.  The  defendant  demanded  a  certifi- 
cate against  the  plaintiffs  fi3r  $4,000  and  interest,  a  bal- 
ance claimed  to  be  due  him,  alleging  that  in  order  to 
facilitate  him  in  getting  his  money  and  thus  aid  the 
operation,  the  plaintiffs  had  agreed  to  deliver  the  notes 
to  him  as  the  mill- work  was  shipped,  and  had  contracted 
to  sell  the  two  mortgages  for  $2,500  each  and  pay  the 
notes  as  they  came  due ;  and  "by  reason  of  the  violation 
of  their  agreement  to  cash  the  two  mortgages  and  t«  pay 
the  notes  the  plaintiffs  made  themselves  liable  to  the  de- 
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fendant  for  the  payment  of  the  full  amount  due  on  said 
notes."  The  jury  found  for  the  defendant  with  a  cer- 
tificate for  |4,488,  and  the  plaintiffs  have  appealed. 
There  are  several  assignments  of  error  but  it  is  only  nec- 
essary to  discuss  the  sixth,  which  complains  of  the  re- 
fusal of  judgment  non  obstante  veredicto  in  favor  of 
the  plaintiff. 

The  principal  contention  of  the  defendant  was  that 
the  plaintiffs  had  entered  into  a  definite  binding  con- 
tract with  him  to  sell  or  cash  the  two  mortgages  and 
to  pay  the  notes  at  maturity.  While  the  plaintiffs  con- 
tended that  the  mortgages  were  simply  collateral  for 
the  notes,  upon  which  they  had  become  endorsers  for 
the  accommodation  of  the  defendant  upon  his  express 
written  agreement  that  they  should  not  be  held  liable 
in  any  manner,  and  that  they  had  never  contracted  to 
cash  the  mortgages  or  pay  the  notes.  The  plaintiffs 
showed  that  they  were  prima  facie  holders  for  value, 
since  they  had  been  forced  as  endorsers  to  pay  and  take 
up  the  note.  The  defendant  undertook  to  rid  himself 
of  his  apparent  liability  as  a  prior  endorser,  by  estab- 
lishing the  plaintiffs'  contractual  obligation  to  relieve 
him  from  the  payment  of  all  the  notes  as  they  should 
fall  due,  and  to  provide  for  and  take  care  of  the  same. 

The  proofs  relied  upon  consisted  of  documentary  and 
oral  evidence.  A  review  of  the  former,  the  material 
parts  of  which  will  be  found  fully  briefed  in  the  re- 
porter's notes  preceding  this  opinion,  fails  to  support 
the  position  taken  by  the  defendant.  On  the  contrary, 
standing  alone,  this  evidence  shows  that  the  original 
proposition  made  by  the  defendant  to  the  plaintiffs  was 
not  accepted,  and  that  the  counter  proposition  from  the 
latter  to  the  former  was  declined.  After  this,  the  con- 
tract between  Haddock  and  Galloway,  the  declaration 
by  the  plaintiffs  as  to  the  capacity  in  which  they  held 
the  mortgages  and  the  accompanying  letter  from  Dobbs, 
all  tend  to  support  the  contention  of  the  plaintiffs  to 
the  effect  that  the  mortgages  were  simply  collateral  for 
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the  noteS;  and  that  the  references  to  their  sale  which  oc- 
cur in  several  of  the  documents,  merely  had  relation  to 
a  suggestion  made  by  the  defendant  that  the  plaintiffs 
should  act  as  his  agents  in  disposing  of  the  securities 
for  his  account.  Again,  the  letter  of  November  30, 1908, 
from  the  defendant  to  the  plaintiffs  expressly  acknowl- 
edges that  the  latter  were  accommodation  endorsers 
without  any  liability  to  him,  and  plainly  indicates  that 
the  mortgages  were  held  by  Dobbs  for  the  defendant  as 
collateral  to  secure  payment  of  the  notes.  And  finally, 
the  agreement  entered  into  by  the  defendant,  as  a  mem- 
ber of  the  creditors^  committee,  with  the  plaintiffs, 
whereby  the  mortgages  in  question  were  put  in  the  gen- 
eral fund  for  the  benefit  of  all  of  Haddock's  creditors, 
including  the  defendant,  is  inconsistent  with  the  posi- 
tion taken  by  him  in  this  action ;  and  in  this  connection, 
it  is  to  be  noted  that  the  f  5,000  receipted  for  by  Maddock, 
covering  the  two  mortgages  originally  set  aside  for  the 
defendant,  was  not  included  by  the  plaintiffs  in  the  |16,- 
000  advances  referred  to  in  the  agreement  in  question. 

We  have  looked  in  vain  for  oral  testimony  supple- 
mental to  or  explanatory  of  the  documentary  evidence, 
sufficient  by  itself  or  in  connection  with  the  former,  to 
sustain  a  finding  of  such  a  contract  or  undertaking  as 
contended  for  by  the  defendant.  Throughout  his  testi- 
mony the  defendant  seems  to  assume  that  there  was  such 
a  contract,  but  he  nowhere  states  positively  that  the 
plaintiffs  ever  undertook  to  cash  the  mortgages  and  pay 
the  notes,  nor  does  he  detail  any  conversation  between 
himself  and  the  plaintiffs  from  which  such  a  conclusion 
could  be  drawn.  In  fact,  when  the  plaintiffs  produced 
witnesses  in  rebuttal  and  the  trial  judge  asked  what 
particular  testimony  was  to  be  rebutted,  counsel  was  un- 
able to  designate  it ;  and  this  because  there  had  been  no 
real  evidence  of  the  agreement  contended  for  by  the  de- 
fendant. But  the  witnesses  for  the  other  side  said 
plainly  and  positively  that  the  plaintiffs  held  the  mort- 
gages simply  as  collateral  for  the  benefit  of  the  def^d- 
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ant,  that  there  had  never  been  any  understanding  to  the 
contrary,  and  that  the  mortgages  had  been  repeatedly 
tendered  to  the  defendant  but  he  had  declined  to  accept 
them  because  the  properties  were  not  completed.  The 
defendant  himself,  when  upon  the  stand,  stated,  "They 
went  ahead  and  finished  eight  houses  leaving  my  two 
out.  That  is  why  I  would  not  accept  the  mortgages," 
and  again,  "I  wanted  my  two  first  mortgages  which  I 
am  willing  to  take  today." 

The  evidence  was  insufficient  to  support  the  verdict 
and  certificate  in  favor  of  the  defendant;  on  the  con- 
trary, thereunder  the  plaintiffs  were  entitled  to  binding 
instructions ;  the  sixth  assignment  of  error  is  sustained 
and  judgment  is  here  entered  for  the  latter;  the  damages 
to  be  assessed  in  the  court  below. 


Eehoe  v.  Philadelphia  &  Beading  Kailway  Com- 
pany, Appellant. 

Negligence — Railroads — Stop,  look  and  listen — Grade  crossing — 
Case  for  jury. 

JxL  an  action  by  a  girl  seyenteen  years  old  against  a  railroad 
company  to  recover  damages  for  personal  injuries  sustained  at  a 
street  crossing  of  a  railroad,  it  appeared  that  the  accident  hap- 
pened on  a  dark  and  foggy  night,  and  at  a  crossing  where  there 
were  no  lights  in  the  immediate  vicinity.  At  the  crossing  planks 
were  laid  parallel  with  the  rails  and  extended  the  entire  width  of 
the  street  so  that  there  was  no  part  of  the  crossing  specially  set 
aside  for  pedestrians.  As  the  plaintiff  approached  the  crossing 
from  the  east  and  was  a  few  feet  from  the  south  bound  track,  a 
heavy  freight  train  was  passing  on  that  track.  After  the  rear  of 
this  train  had  passed  the  crossing  about  100  or  150  feet,  plaintiff 
testi£ed  that  she  approached  the  crossing,  stopped,  looked  and  lis- 
tened, and  neither  seeing  nor  hearing  an  approaching  train  pro- 
ceeded on  her  way.  The  heel  of  her  shoe  caught  in  the  space  be- 
tween a  plank  and  the  west  rail  of  the  north  bound  track.  Before 
she  could  extricate  herself  a  freight  engine  approaching  from  the 
south  caught  her,  and  her  foot  was  severely  injured.    The  testi- 
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mony  for  the  plaintiff  although  contradicted  tended  to  show  that 
the  engine  had  no  head  light  or  other  light,  that  no  signals  or 
whistles  were  given,  and  that  the  stationary  signal  bell  of  the 
crossing  was  not  ringing.  Held,  (1)  that  it  was  immaterial  that 
the  plaintiff  in  making  the  crossing  deflected  from  the  side  of  the 
street  inasmuch  as  no  part  of  the  crossing  was  specially  set  aside 
for  pedestrians;  (2)  that  the  case  was  for  the  jury,  and  that  a  ver- 
dict and  judgment  for  the  plaintiff  should  be  sustained. 

Argued  Feb.  5,  1912.  Appeal,  No.  104,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Bucks  CJo.,  Feb. 
T.,  1910,  No.  9,  on  verdict  for  plaintiff  in  case  of  Mary 
Kehoe,  the  Surviving  Parent  of  Julia  F.  Kehoe  and 
Julia  F.  Kehoe,  a  Minor,  in  her  own  right  v.  Philadel- 
phia &  Beading  Railway  Company.  Before  Fbll,  C.  J., 
Brown,  Mestbezat,  Elkin  and  Moschziskbb,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  i>ersonal  injuries. 
Before  Stout,  P.  J. 

The  facts  concerning  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  Mary  Kehoe  for  |S,253,  and 
for  Julia  F.  Kehoe  for  |6,488.33.    Defendant  appealed. 

Errors  assigned,  were  various  instructions  and  refusal 
of  binding  instructions  for  the  defendant. 

Harman  Yerkes,  for  appellant. — There  was  no  negli- 
gence on  the  part  of  the  defendant:  Bard  v.  Ry.  Co., 
199  Pa.  94;  Urias  v.  R.  R.  Co.,  152  Pa.  326;  Anspach  v. 
Ry.  Co.,  225  Pa.  528;  Walsh  v.  R.  R.  Co.,  222  Pa.  162; 
Lonzer  v.  R.  R.  Co.,  196  Pa.  610;  Hauser  v.  R.  R.  Co., 
147  Pa.  440;  Paul  v.  Ry.  Co.,  231  Pa.  338;  Wood  v. 
Penna.  R.  R.  Co.,  177  Pa.  306;  Bornscheuer  v.  Trac.  Co., 
198  Pa.  332. 

The  plaintiff  was  guilty  of  contributory  negligence: 
Dickey  v.  Tel.  Co.,  46  Me.  483;  Del.,  Lack  &  W,  B.  B. 
Co.  V.  Cadowm,  120  Pa.  559;  Catawissa  R.  R.  Co.  v. 
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Armstrong,  49  Pa.  186;  Loughrey  v.  R.  R.  Co.,  201  Pa. 
297;  Hanser  v.  Cent.  R.  R.  of  N.  J.,  147  Pa.  440;  Blotz 
V.  R.  R.  Co.,  212  Pa.  154;  Ellis  v.  R.  R.  Co.,  216  Pa.  415; 
Carroll  v.  R.  R.  Co.,  12  W.  N.  C.  348;  Myers  v.  R.  R. 
Co.,  150  Pa.  386;  Hamilton  v.  R.  R.  Co.,  227  Pa.  137. 

Grim  &  Grim,  for  appellees. — The  case  was  for  the 
jury:  Quigley  v.  Del.  &  H.  Canal  Co.,  142  Pa.  388; 
Longenecker  v.  R.  R.  Co.,  105  Pa.  328;  Cromley  v.  R.  R. 
Co.,  211  Pa.  429;  Rottmund  v.  R.  R.  Co.,  225  Pa.  410; 
Bond  V.  R.  R.  Co.,  218  Pa.  34;  Bickel  v.  R.  R.  Co.,  217 
Pa.  456;  Jones  v.  R.  R.  Co.,  202  Pa.  81;  Baughman  v. 
R.  R.  Co.,  92  Pa.  335;  Brown  v.  Penna.  R.  R.  Co.,  15 
Phila.  321;  Thirteenth  &  Fifteenth  Sts.  Pass  Ry.  Co. 
V.  Boudrou,  92  Pa.  475;  Creed  v.  Pa.  R.  R.  Co.,  86  Pa. 
139;  Goodman  v.  Canal  Co.,  167  Pa.  332;  Behling  v. 
Pipe  Lines,  160  Pa.  359 ;  Bard  v.  Ry.  Co.,  199  Pa.  94 ;  Mc- 
Ilhenney  v.  Phila.,  214  Pa.  44;  Rick  v.  Wilkes-Barre, 
J)  Pa.  Super.  Ct.  399;  Erie  v.  Magill,  101  Pa.  616;  Sheri- 
dan V.  Palmyra  Twp.,  180  Pa.  439;  Kingston  Twp.  v. 
Gibbons,  18  W.  N.  C.  334;  Keller  v.  Ry.  Co.,  214  Pa. 
82 ;  Miller  v.  Lewistown  Elec.  Light,  Heat  &  Power  Co., 
212  Pa.  593;  Carroll  v.  Penna.  R.  R.  Co.,  12  W.  N.  C. 
348;  McNeal  v.  Ry.  Co.,  131  Pa.  184;  Kasarda  v.  R.  R. 
Co.,  222  Pa.  146;  Evans  v.  Brookville  Boro.,  5  Pa.  Super. 
Ct.  298;  Forker  v.  Sandy  Lake  Boro.,  130  Pa.  123. 

Opinion  by  Mb.  Justice  Mbstbbzat,  March  18, 1912. 

This  is  an  action  of  trespass  brought  to  recover  dam- 
ages for  injuries  sustained  by  Julia  F.  Kehoe,  the  minor 
plaintiff,  on  the  evening  of  August  14,  1909,  while  she 
was  attempting  to  cross  the  defendant's  tracks  on  Mar- 
ket street  in  the  borough  of  Perkasie,  Bucks  county.  At 
this  point  there  are  two  tracks  making  substantially  a 
i-ight-angled  crossing  with  Market  street.  The  tracks 
imn  north  and  south,  and  the  passenger  station  is  about 
one  hundred  and  fifty  or  two  hundred  feet  south  of  the 
street.    The  entire  width  of  the  street  is  forty  feet,  and 
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the  crossing  is  made  by  long  planks  running  i>arallel 
with  the  rails  and  extending  the  full  width  of  the  street. 
The  space  between  the  planks  is  filled  with  gravel 
There  was  no  walk  between  the  outer  rails  of  the  two 
tracks  on  either  side  of  the  street  devoted  solely  to  the 
use  of  pedestrians.  In  other  words,  there  was  no  part 
of  the  street  set  apart  for  use  by  pedestrians  in  crossing 
the  tracks.  The  part  of  the  street  occupied  by  the  rail- 
road crossing  is  slightly  elevated,  and  is  approached  on 
an  incline  on  either  side  of  the  tracks. 

On  the  evening  of  the  accident,  Julia  Kehoe  passed  the 
crossing  from  west  to  east  to  do  some  shopping.  As  she 
approached  the  crossing  from  the  east  on  her  return  and 
was  a  few  feet  from  the  rails,  a  heavy  freight  train  was 
passing  on  the  south-bound  track.  The  stationary  signal 
bell  was  ringing.  After  the  rear  of  the  train  had  passed 
the  crossing  about  one  hundred  or  one  hundred  and  fifty 
feet,  she  testifies  that  she  approached  the  crossing,  stop- 
ped, looked  and  listened  and  neither  seeing  nor  hearing 
an  approaching  train  proceeded  on  her  way.  The  heel 
of  her  shoe  caught  in  the  space  between  a  plank  and  the 
west  rail  of  the  north-bound  track.  At  that  moment  she 
looked  around  and  saw  a  freight  engine  approaching 
from  the  south,  and  before  she  could  extricate  her  foot 
the  engine  passed  and  her  foot  was  severely  injured. 
She  says  she  was  about  in  the  middle  of  the  highway, 
while  some  of  the  defendant's  testimony  shows  her  to 
have  been  north  of  that  point  at  the  time  she  was  in- 
jured. 

This  action  was  brought  to  recover  damages  for  the 
injury  the  girl  sustained  by  the  accident.  The  negli- 
gence alleged  was  the  manner  in  which  the  train  ap- 
proached the  crossing.  It  is  averred  that  the  locomo- 
tive had  no  headlight  or  any  other  light  to  indicate  its 
presence ;  that  no  signals,  whistles  or  any  other  noise  or 
light  or  method  was  used  by  the  defendant  to  warn  the 
girl  of  the  approach  of  the  engine  and  train,  and  that  the 
stationary  signal  bell  was  not  ringing. 
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It  waB  the  duty  of  the  defendant  to  give  notice  of  the 
approach  of  its  train  to  this  crossing,  and  if  it  failed^  as 
averred  in  the  statement^  it  was  guilty  of  negligence. 
We  have  examined  the  evidence  with  care  and  are  satis- 
fied that  it  was  sufficient  to  send  the  case  to  the  jury  on 
the  question  of  the  defendant's  negligence.  The  testi- 
mony of  the  girl  fully  sustained  the  averments  in  her 
statement  as  to  the  manner  in  which  the  locomotive  ap- 
proached the  crossing.  She  introduced  other  witnesses 
who  corroborated  her  stoi'y.  She  and  they  also  testified 
that  the  night  was  not  only  very  dark  but  was  misty  and 
foggy;  that  there  were  no  lights  burning  at  the  passen- 
ger station  which  is  about  one  hundred  and  fifty  or  two 
hundred  feet  south  of  the  crossing.  Both  the  south- 
bound and  north-bound  trains  were  freight  trains  and  of 
course  had  no  occasion  to  stop  at  the  passenger  station. 
If  the  testimony  of  the  girl  is  believed,  she  stopped  and 
listened  immediately  before  she  attempted  to  make  the 
crossing.  She  testifies  positively  that  no  signal  what- 
ever was  given  of  an  approaching  train  and  she  is  cor- 
roborated by  some  witnesses  whose  testimony  is  equally 
IKMdtive  as  to  the  failure  of  the  defendant  to  signal  the 
approach  of  its  train.  This  was  not  negative  but  posi- 
tive testimony  which,  notwithstanding  the  direct  and 
positive  contradictory  testimony  of  the  witnesses  on  the 
part  of  the  defendant,  required  the  question  to  be  sub- 
mitted to  the  jury.  In  view  of  the  evidence  introduced 
by  the  plaintiff,  therefore,  it  is  manifest,  we  think,  that 
the  defendant's  negligence  was  a  question  for  the  jury, 
and  that  the  court  would  have  committed  error  had  it 
granted  the  defendant's  request  to  rule  the  question 
against  the  plaintiff  as  a  matter  of  law. 

We  find  no  evidence  in  the  record  which  would  have 
justified  the  jury  in  convicting  the  girl  of  negligence  in 
crossing  the  tracks.  It  is  true  she  deflected  from  the  side 
of  the  street  in  attempting  to  make  the  crossing  but  that 
was  not  a  negligent  act  under  the  circumstances.  There 
was  no  part  of  the  street  specially  set  aside  for  pedes- 
VoL.  ccxxxv— 28 
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trians  to  use  in  crossing  the  tracks.  Planks  laid  parallel 
with  the  rails  extended  the  entire  width  of  the  street, 
and  the  crossing  was  of  the  same  character  and  in  the 
same  condition  at  all  points  of  the  street.  On  a  former 
occasion  while  passing  the  crossing,  the  girl  had  ob- 
served some  defects  at  the  south  side  of  the  street,  and 
she  gave  this  as  a  reason  for  turning  aside  and  not  using 
that  side  of  the  street  at  the  time  of  the  accident 
It  was  not  negligence  per  se  for  her  to  cross  the  tracks 
diagonally  under  the  circumstances.  Pedestrians  could 
use  any  part  of  the  crossing  if  they  used  proper  care 
and  did  not  remain  an  unnecessary  length  of  time  on  the 
tracks.  The  crossing  was  all  of  the  same  construction, 
and  there  was  the  same  space  between  the  plank  and  the 
rail  at  either  side  of  the  street  as  there  was  in  the  middle 
of  the  street  where  the  accident  occurred.  The  accident, 
therefore,  could  as  readily  have  occurred  at  the  side  of 
the  street  as  in  the  middle  of  it.  If  her  foot  had  been 
caught  in  the  space  between  the  plank  and  the  rail  at 
the  side  of  the  street,  the  collision  would  have  occurred 
just  as  it  did.  Had  it  not  been  for  her  detention  by 
reason  of  the  heel  of  her  shoe  being  caught  in  the  crev- 
ice, she  would  have  passed  the  crossing  in  safety  and 
there  would  have  been  no  accident.  She  was  not  struck 
as  she  stepped  on  the  track,  nor  would  she  have  been 
struck  at  all  if  it  had  not  been  for  the  unfortunate  oc- 
currence of  the  heel  of  her  shoe  becoming  fastened  in 
the  space  between  the  plank  and  the  rail.  The  collision 
by  which  she  was  injured  and  the  resultant  injuries 
wore,  therefore,  not  occasioned  by  her  failure  to  cross 
at  the  side  of  the  street  instead  of  attempting  to  make 
the  diagonal  crossing.  Her  detention  on  the  track,  not 
by  reason  of  anything  which  she  did  or  omitted  to  do, 
prevented  her  from  having  cleared  the  crossing  before 
the  arrival  of  the  train. 

There  was  evidence  in  the  cause  which  required  the 
court  to  submit  it  to  the  jury  and,  finding  no  error  in 
the  charge,  the  judgment  is  affirmed. 
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Union  Savings  and  Building  Association  of  West 
Philadelphia,  Appeflant,  v.  Vahle. 

Mechanics'  lien — Erection  and  construction — Repairs. 

1.  A  mechanics'  lien  is  not  invalidated  by  the  fact  that  it  in- 
cludes a  claim  both  for  repairs  and  for  erection  and  construction 
where  it  appears  as  a  fact  that  the  work  done  by  the  claimant  under 
his  contract  was  in  substance  that  of  new  construction  after  a  fire, 
even  though  a  small  part  of  the  work,,  if  standing  by  itself,  would 
properly  have  been  classed  as  repairs. 

Mechanics'  lien — Several  structures — Single  plant — Averment  of 
claim, 

2.  Where  a  mechanics'  lien  is  filed  against  several  structures 
which  were  all  intended  to  form  a  single  plant,  it  is  better  practice 
to  aver  clearly,  in  the  claim  that  the  buildings  were  intended  to 
form  one  plant,  aAd  that  in  fact  they  do  constitute  such  a  plant; 
but  there  is  nothing  in  the  mechanics'  lien  law  which  makes  such 
an  averment  in  the  claim  essential,  or  which  requires  the  courts  to 
hold  that  its  omission  inValidated  the  claim. 

Argued  Feb.  6,  1912.  Appeal,  No.  138,  Jan.  T.,  1912, 
by  plaintiff  from  order  of  C.  P.  Delaware  Co.,  June  T., 
1908,  No.  27,  dismissing  exceptions  to  auditor's  report 
in  case  of  Union  Savings  &  Building  Association  of 
West  Philadelphia  v.  Henry  Vahle  et  al.  Before  Fell, 
C.  J.,  Mbstrbzat,  Pottbb,  Elkin  and  Moschziskbb,  JJ. 
Affirmed. 

Exceptions  to  report  of  A.  A.  Cochran,  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned,  was  in  dismissing  exceptions  to  audi- 
tor's report. 

Sheldon  Potter,  of  Potter,  Dechert  d  T^orris,  with  him 
John  M,  Broomall,  for  appellant,  cited  as  to  the  claim 
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both  for  repairs  and  erection  and  construction :  Morris 
y.  Henderson^  126  Pa.  216;  Wharton  v.  Investment  Co., 
180  Pa.  168;  £nelly  v.  Horwarth,  208  Pa.  487;  Tenth 
Nat.  Bank  v.  Smith  Const  Co.,  218  Pa.  581;  Wilson  v. 
Canevin,  226  Pa.  362. 

Cited  as  to  the  failure  of  the  claimant  to  allege  that 
the  building  against  which  the  lien  is  claimed  is  a  single 
business  plant :  Todd  v.  Oemert,  223  Pa.  103 ;  Schiyely 
T.  Radell,  227  Pa.  434. 

E.  H.  Hall,  with  him  Jew.  B.  Robertson,  for  appellee, 
cited:    Mt.  Pleasant  Boro.  v.  R.  R.  Co.,  138  Pa.  365 
American  Car  &  Foundry  Co.  y.  Water  Co.,  215  Pa.  520 
Lauman's  App.,  8  Pa.  473 ;  Oriel's  App.,  7  Sadler  137 
Dunbar  y.  Washington  Foundry,  210  Pa.  58. 

Opinion  by  Mb.  Justice  Pottbb,  March  18, 1912. 

The  contention  in  this  case  arose  out  of  the  distribu- 
tion of  a  fund  which  resulted  from  a  sherijBTs  sale,  under 
a  judgment  upon  a  writ  of  scire  facias  sur  mortgage. 
The  question  involyed  was  whether  the  lien  of  the  mort- 
gage was  prior  to  that  of  certain  mechanics'  liens.  Ex- 
ceptions were  filed  to  the  schedule  of  distribution,  as  re- 
ported by  the  sheriff,  and  the  matter  was  referred  to  an 
auditor.  Testimony  was  taken  on  behalf  of  the  lien 
claimants,  and  of  the  mortgagee.  The  auditor  sustained 
the  yalidity  of  the  mechanics'  liens,  and  held  that  they 
were  prior  to  the  lien  of  the  mortgage.  The  auditor 
found  as  a  matter  of  fact  that  the  seyeral  buildings  de- 
scribed in  the  mechanics'  liens  filed,  constituted  a  single 
business  plant,  and  he  held  that  the  failure  of  the  claim- 
ants to  state  this  fact  in  the  claim  did  not  inyalidate  the 
liens.  The  court  below  confirmed  the  rejwrt  of  the  audi- 
tor, and  directed  distribution  to  be  made  in  accordance 
therewith.  The  mortgagee  has  appealed,  and  its  connsel 
here  contend  that  the  lien  of  the  appellee  was  invalid, 
(1)  because  it  included  a  claim  both  for  repairs  and  fbr 
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erection  and  construction,  while  it  did  not  appear  ujwn 
the  face  of  the  claim  that  all  the  buildings  formed  a 
single  plant;  and  (2)  because  the  claim  was  filed  against 
several  structures,  although  it  did  not  allege  that  the 
structures  together  constituted  a  single  business  or  resi- 
dential plant. 

From  the  findings  of  fact  by  the  auditor  it  appears  that 
the  work  which  was  done  by  the  appellee  under  his  con- 
tract in  this  case  was  in  substance  that  of  new  construc- 
tion after  a  fire.  A  comparatively  small  part  of  the 
work,  if  standing  by  itself,  would  properly  have  been 
classed  as  repairs;  but  the  auditor  treated  thiB  part  of 
the  work  as  having  been  merged  in  the  whole  work  of 
construction.  He  says  that  "the  repair  work  to  the 
houses  standing  alone  would  be  repairs,  but  in  this  case 
they  must  be  taken  in  conjunction  with  the  whole  work, 
because  the  co^itract  really  was  to  reconstruct  the  plant 
and  buildings,  and  the  work,  both  the  new  and  the  re- 
pairs, consisted  of  actually  rebuilding  the  plant  and 
buildings.  All  of  the  work,  therefore,  is  to  be  considered 
as  new  work.^^  This  conclusion  seems  to  us  to  be  sound, 
and  is  in  line  with  the  main  purpose  of  the  mechanics' 
lien  law,  as  set  forth  in  the  Act  of  June  4, 1901,  P.  L.  431. 
Turning  to  section  2,  we  find  that  a  lien  is  authorized  for 
"erection  and  construction,"  and  also  for  "alteration 
and  repair.''  And  in  section  3,  it  is  provided  that  "a 
substantial  addition  to  a  structure  or  other  improvement 
shall  be  treated  as  a  new  erection  or  construction 
thereof." 

The  court  below  agreed  with  the  auditor  that  the  work 
which  the  claimant  described  as  repairs,  really  consti- 
tuted a  part  of  the  construction  of  the  plant  as  an  en- 
tirety. We  have,  then,  the  finding  of  the  auditor  that  this 
is  a  case  of  erection  and  construction,  which  finding  is 
expressly  approved  by  the  court  below,  and  we  see  noth- 
ing in  the  evidence  which  would  justify  us  in  disturbing 
this  finding. 
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Nor  are  we  convinced  that  there  is  any  subetantial 
merit  in  the  second  objection  raised  by  counsel  for  ap- 
pellant^ that  the  claim  does  not  ayer  that  the  several 
structures  against  which  it  is  filed  form  but  a  single 
plant  Undoubtedly  it  would  have  been  better  practice 
to  have  plainly  set  out  this  fact  in  the  claim;  for  that 
the  several  structures  were  all  intended  to  form  a  single 
plant,  appears  from  the  express  finding  of  the  auditor. 
We  agree  with  the  court  below  that  it  was  essentially  a 
matter  of  proof  as  to  whether  or  not  the  buildings  con- 
stituted a  single  plant  Here  again  we  may  remark  that 
it  would  certainly  be  better  practice  in  such  a  case  to 
aver  clearly,  in  the  claim,  that  the  buildings  were  in- 
tended to  form  one  plant,  and  that  in  fact  they  do 
constitute  such  a  plant  But  we  do  not  find  anjrtiiing 
in  the  act  of  assembly  which  makes  such  an  averment 
in  the  claim  essential  or  which  requires  us  to  hold  that 
its  omission  invalidates  the  claim. 

The  assignments  of  error  are  overruled,  and  the  decree 
of  the  court  below  is  affirmed. 


Digitized  by 


Google 


ESHLEMAN,  Appellant,  v.  PARKESBURG  I.  CO.  439 
1912.]  Syllabus — Opinion  of  Cotirt  below. 


EshlemaD  Appellant,  v.  Parkesburg  Iron 
Company. 

Deeds — Recording  acts — Notice — Duty  of  inquiry — Diversion  of 
water — Waters — Easement. 

Where  a  person  purchases  land  through  which  runs  a  stream 
with  full  notice  of  the  existence  of  a  dam  on  the  land  of  an  upper 
riparian  owner,  which  diverted  the  waters  of  the  stream,  it  is  his 
duty  to  inquire  as  to  the  source  of  the  right  to  divert  the  water, 
and  if  he  failed  to  make  such  inquiry,  when  by  reason  thereof  he 
could  have  learned  that  the  right  existed  by  an  unrecorded  agree- 
ment between  the  upper  riparian  owner  and  a  person  who  owned 
both  tracts  at  the  date  of  the  imrecorded  agreement,  he  cannot 
maintain  an  action  of  trespass  against  the  upper  riparian  owner 
for  the  diversion  of  the  waters  of  the  stream. 

Argued  Feb.  6, 1912.  Appeal,  No.  141,  Jan.  T.,  1911, 
by  plaintiff  from  judgment  of  C.  P.  Chester  Co.,  Aug. 
T.,  1910,  No.  92,  on  verdict  for  defendant  in  case  of  John 
L.  Eshleman  v.  The  Parkesburg  Iron  Company.  Before 
Fell,  C.  J.,  Mbstrbzat,  Potter,  Elkin  and  Mosch- 
ziSKEB,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  diversion  of  the  water 
of  a  stream. 

At  the  trial  the  court  gave  binding  instructions  for  de- 
fendant, and  the  jury  rendered  a  verdict  for  the  defend- 
ant. 

On  a  rule  for  a  new  trial  Hemphill,  P.  J.,  filed  the 
following  opinion : 

The  plaintiff  seeks  a  new  trial  because  of  binding  in- 
structions given  the  jury  to  render  a  verdict  in  favor  of 
defendant — alleging  such  instructions  erroneous. 

No  relevant  or  material  facts  are  in  dispute.  The 
lands  (a  large  tract  in  the  borough  of  Parkesburg)  and 
stream  out  of  which  this  controversy  arises,  were  origi- 
nally owned  by  Samuel  D.  Parke,  who  on  December  11, 
1889,  entered  into  a  written  agreement  with  Horace  A. 
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Beale,  representing  the  defendant  company  for  the  sale 
of  "a  certain  plot  of  ground  and  water  rights"  therein 
described.    This  agreement  has  never  been  recorded. 

By  deed  dated  July  11, 1890,  and  recorded  September 
5;  1890,  Samuel  D.  Parke  conveyed  to  A.  H.  Potts,  plain- 
tiff's predecessor  in  title,  a  lot  or  plot  of  ground,  through 
which  said  stream  flows,  and  which  plaintiff  alleges  is 
injured  by  depletion  of  same  by  defendant  company,  and 
is  the  cause  of  this  action. 

On  September  11,  1890,  the  said  Parke  in  pursuance 
of  his  agreement  of  December  11,  1889,  with  defendant 
conveyed  by  deed  the  plot  of  ground  and  water  rights 
therein  described. 

On  August  20,  1891,  W.  J.  Latta  and  wife,  by  deed 
conveyed  to  the  defendant  company  a  tract  of  land  (orig- 
inally part  of  the  Parke  tract)  on  said  stream  and  higher 
up  on  same,  than  the  lots  of  plaintiff  and  defendant 
above  referred  to. 

Upon  this  tract,  the  defendant  erected  a  dam  and  in- 
take, laid  its  pipes,  partly  along  Church  street  in  said 
borough  and  into  defendant's  property;  and  early  in 
1893  diverted  the  water  to  its  works,  where  it  has  made 
use  of  the  same  ever  since;  returning  it  to  its  original 
channel  below  plaintiff's  lot. 

Dr.  T.  Frank  Windle  purchased  the  Potts  tract  April 
4,  1910,  and  conveyed  a  one-third  (1-3)  interest  in  the 
same  to  plaintiff  May  7, 1910. 

The  creation  of  this  easement  and  its  use,  was  a  mat- 
ter of  general  knowledge  among  the  citizens,  for  the  dam 
and  intake  are  plainly  visible  from  one  of  the  most  pub- 
lic and  traveled  streets  of  the  town ;  and  it  is  undisputed 
that  the  plaintiff,  his  co-tenants  and  all  their  predecess- 
ors in  title  had  full  knowledge  of  its  existence  and  use; 
but  the  plaintiff  had  no  knowledge  of  how  or  by  what 
authority  it  had  been  created,  nor  did  he  make  inquiry 
or  endeavor  to  ascertain. 

The  dam,  intake  and  diversion  of  the  stream  being 
open,  plain  and  visible  to  every  passer-by;  and  plaintiff 
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moreover  having  had  actual  knowledge  of  its  existence 
and  continuance  for  many  years,  should  have  made  in- 
quiry as  to  when  and  how  the  easement  was  created  and 
its  extent  and  not  having  done  so,  took  his  lot  subject  to 
the  burdens  it  imposed. 

"The  law  on  this  subject  is  settled  beyond  question/' 
says  Justice  Mitchell  in  Grace  M.  E.  Church  v.  Dob- 
bins, 153  Pa.  294,  "Where  an  owner  of  land  subjects  part 
of  it  to  an  open,  visible,  permanent  and  continuous  servi- 
tude or  easement  in  favor  of  another  part  and  then  aliens 
either,  the  purchaser  takes  subject  to  the  burden  or  the 
benefit  as  the  case  may  be.'' 

See  also  Manbeck  v.  Jones,  190  Pa.  171,  and  Liquid 
Carbonic  Co.  v.  Wallace,  219  Pa.  458. 

The  plaintiff,  however,  contends  that  this  rule  is  not 
applicable  to  him  because  he  discovered  in  the  chain  of 
his  record  title,  the  deed  of  September  11,  1890,  from 
Samuel  D.  Parke  to  defendant,  conveying  with  a  lot  of 
ground  the  water  right  in  question,  and  that  further  ex- 
amination and  inquiry  was  therefore  unnecessary. 

But  that  deed  also  disclosed  to  the  plaintiff  the  fact, 
that  the  easement  on  the  Potts  tract  could  not  have  origi- 
nated from  or  been  created  by  that  conveyance,  because  it 
had  been  aliened  by  deed  to  Potts  on  July  11,  1890,  re- 
corded September  5, 1890. 

It  therefore  behooved  the  plaintiff  to  make  further 
inquiry  to  learn  by  what  right,  if  any,  his  (the  Potts) 
tract  became  or  was  made  subject  to  the  servitude  that 
he  saw  and  knew  and  had  been  exercised  over  and  upon 
it  continuously  for  very  many  years.  Had  he  made  such 
inquiry  of  either  the  common  grantor  or  defendant  he 
would  have  learned  of  the  agreement  of  December  11, 
1889. 

Having  failed  or  neglected  so  to  do  he  comes  within 
the  ruling  of  the  Supreme  Court  above  referred  to  and 
took  his  land  cum  onere. 

The  rule  must  therefore  be  dismissed. 
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Error  assigned,  was  in  giviBg  binding  instructions  for 
defendant. 

J.  Frank  E.  Hause,  for  appellant. — There  was  no  duty 
of  inquiry :  Woods  v.  Farmere,  7  Watts  382 ;  Plumer  y. 
Robertson,  6  S.  &  R.  179;  Dickinson  v.  Beyer,  87  Pa. 
274;  Lance  t.  Gorman,  136  Pa.  200;  Piro  y.  Shipley,  211 
Pa.  36. 

A.  M.  Holding,  with  him  A.  T.  Parke  and  Alfred  P. 
Reid,  for  appellee. — The  taking  of  water  in  this  case  vas 
open,  notorious,  and  visible  to  and  was  known  by  the 
plaintiff  appellant  at  the  time  of  his  purchase  of  the  land 
through  which  the  stream  flowed,  and  had  been  for  years. 
It  was  not  consistent  with  any  record  in  the  line  of  the 
appellant's  title,  or  with  anything  he  saw  or  knew  of 
upon  the  record  at  or  before  the  time  of  his  purchase. 
Notwithstanding,  he  made  no  inquiry  whatever  as  to  the 
defendant's  right  therein  or  title  thereto,  and  he  is  there- 
fore bound  by  what  he  could  have  learned  had  he  made 
such  inquiry;  and,  had  he  made  such,  he  would  have 
learned  that  defendant's  title  ante-dated  and  was  there- 
fore superior  to  the  title  of  Potts,  his  predecessor  in 
title :  Ives  v.  Cress,  5  Pa.  118 ;  Stewart  v.  Freeman,  22 
Pa.  120 ;  Longwell  v.  Bentley,  23  Pa.  99 ;  Reed  v.  Lukens, 
44  Pa.  200 ;  Millville  Mut.  Fire  Ins.  Co.  v.  Wilgus,  88  Pa. 
107;  Elliott  V.  Insurance  Co.,  117  Pa.  548;  Biter's  App., 
26  Pa.  178;  Coolbaugh  v.  Ransberry,  23  Pa.  Super.  Ct 
97;  Whistler  v.  Hershey,  23  Pa.  333;  Hottenstein  v. 
Lerch,  104  Pa.  454;  Krider  v.  Lafferty,  1  Wharton  303; 
Raritan  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463) 
Com.  V.  Calhoun,  184  Pa.  629;  Bird  v.  Smith,  8  Watts 
434;  Logan  v.  Neill,  128  Pa.  457;  Grace  M.  E.  Church  v. 
Dobbins,  153  Pa.  294;  Manbeck  v.  Jones,  190  Pa.  171; 
Liquid  Carbonic  Co.  v.  Wallace,  219  Pa.  457. 

All  the  cases  agree  that  the  possession  or  use  must  be 
consistent  with  what  is  found  upon  the  record :   Randall 
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V.  Silverthom,  4  Pa.  173;  Anderson  v-  Brinser,  129  Pa. 
376. 

Per  Curiam,  March  18, 1912 : 

The  judgment  is  affirmed  on  the  opinion  of  the  learned 
president  judge  of  the  common  pleas  discharging  the 
rule  for  a  new  trial. 


Pressy  v.  McCk)mack,  Appellant. 

Contract — Building  contracts — Substantial  performance — Prov- 
ince of  court  and  jury, 

1.  Where  a  party  acting  honestly,  and  intending  to  fulfill  his 
contract,  performs  it  substantially,  but  fails  in  some  comparatively 
unimportant  particulars,  the  other  party  will  not  be  permitted  to 
enjoy  the  fruits  of  such  imperfect  performance  without  paying  a 
fair  compensation  according  to  the  contract,  receiving  a  credit  for 
any  loss  or  inconvenience  suffered. 

2.  There  must  in  every  case  be  substantial  performance  of  the 
contract,  and  unless  there  be  substantial  compliance,  there  can  be 
no  recovery;  but,  whether  there  has  been  substantial  performance^ 
depends  upon  the  character  of  the  changes  or  alterations  com- 
plained of,  whether  they  materially  affect  the  completed  structure 
and  were  in  good  faith  honestly  intended  to  fulfill  the  contract. 
Whether  the  party  acted  in  good  faith,  and  whether  the  departures 
were  material  are  generally  questions  for  the  jury.  This  is  always 
true  if  the  facts  relating  to  the  good  faith  of  the  plaintiff  and  the 
materiality  of  the  changes  or  alterations  are  in  dispute. 

8.  In  an  action  to  recover  a  balance  on  a  building  contract  where 
there  ia  evidence,  although  disputed,  that  the  owner  had  author- 
ized the  contractor  to  lower  the  elevation  of  houses  which  were  be- 
ing built  under  the  contract,  and  as  a  consequence  certain  changes 
in  the  cellar  windows  followed  as  a  necessary  consequence,  the 
question  of  substantial  complfance  is  for  the  jury. 

4.  SvLch  a  case  is  also  for  the  jury  where  an  explanation  of 
a  failure  to  provide  certain  joists  of  the  size  specified  is  consistent 
with  an  honest  intention  to  faithfully  perform  the  contract^  and 
the  evidence  shows  that  this  defect  was  easily  remedied. 
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Cimtraci — Building  contract — Time  limit — Delay. 

5.  Where  a  building  contract  provides  a  time  limit,  but  the  con- 
tractor after  the  expiration  of  the  time  limit,  has  been  permitted 
to  continue  the  work  and  receives  payment  therefor,  the  owner  will 
be  deemed  to  have  waived  the  provision  as  to  the  time  limit. 

6.  In  an  action  to  recover  a  balance  on  a  building  contract, 
where  the  owner  claims  deductions  for  delay,  and  the  contractor 
sets  up  a  waiver  of  the  i>enalty  for  delay  by  the  owner,  the  court 
does  not  commit  reversible  error  in  refusing  a  point  which 
amounted  to  binding  instructions  to  make  the  deduction  claimed 
without  reference  to  whether  the  owner  had  made  any  objection 
to  the  delay,  or  by  his  conduct,  had  given  the  contractor  grounds 
for  believing  that  the  penalty  for  delay  would  not  be  enforced. 

Argued  Feb.  6, 1912.  Appeal,  No.  180,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Chester  Co.,  Oct. 
T-,  1908,  No- 13,  on  verdict  for  plaintiflE  in  case  of  Sheri- 
dan Pressey,  to  the  use  of  Stacy  G.  Glauser  and  Edwin 
D.  Glauser,  trading  as  Stacy  G.  Glauser  &  Son  y.  Her- 
bert McComack.  Before  Fell,  C.  J.,  Mbstbbzat,  Pot- 
ter, Elkin  and  Mosghziskbb,  JJ.    Affirmed. 

Assumpsit  to  recover  a  balance  alleged  to  be  due  on  a 
building  contract.    Before  Hemphill,  P.  J. 

At  the  trial  it  appeared  that  the  case  turned  on 
whether  the  contract  had  or  had  not  been  substantially 
performed. 

Defendant  presented  these  points : 

4.  It  was  proved  in  this  case  that  the  houses  in  ques- 
tion were  16  inches,  or  thereabout,  lower  than  the  con- 
tract required  them  to  be ;  that  one  cellar  window  was 
wholly  omitted  from  each  house,  and  another  cellar  win- 
dow therein  was  less  in  size  than  the  contract  required, 
and  that  no  double  joists  whatever  were  placed  under 
the  first  floor;  that  said  omissions  and  alterations  were 
vsdthout  consent  of  McCornack  and  without  excuse;  that 
the  same  substantial  omissions  from  and  alterations  of 
the  contract,  and  the  plaintiffs  therefore  cannot  recover 
any  part  of  the  unpaid  balance  of  the  contract  price  in 
the  contract  mentioned. 
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Answer:  That  assumes  the  finding  of  certain  facts 
that  I  think,  some  of  them  at  least,  are  in  question,  and 
which  are  for  the  jury  to  determine,  and  for  that  reason 
I  must  refuse  that  point.  The  questions  there  raised  I 
think  are  for  the  jury  and  not  for  the  court.  [1] 

5.  Under  all  the  evidence  in  this  case  there  can  be  no 
recovery  of  any  balance  of  the  contract  price  agreed 
upon  in  the  contract  between  McComack  and  Pressey 
for  the  construction  of  the  houses  in  question. 

Answer :  That  point  is  also  refused.  [2] 

8.  If  the  jury  find  that  the  eleven  houses,  or  any  of 
them,  which  were  the  subject  of  the  contract  between 
Pressey  and  McComack,  were  not  completed  before  De- 
cember 1,  1906,  McCornack  is  entitled,  as  against  these 
plaintiffs,  to  the  sum  of  |12.00  per  month  for  each  house 
not  completed  by  December  1,  1906,  for  such  period  as 
shall  have  elapsed  between  December  1,  1906,  and  the 
time  when  said  houses,  or  such  of  them  as  were  not  then 
completed,  were  completed,  and  such  sum  McCornack 
could  set  off  against  any  of  the  claim  of  the  plaintiffs  in 
this  action. 

Answer:  That  point  is  refused.  [3] 

Verdict  and  judgment  for  plaintiff  for  f 2,615.68.  De- 
fendant appealed. 

Errors  assigned,  were  (1-3)  above  instructions  quot- 
ing them. 

A.  M.  Holding,  for  appellant. — ^The  uncontradicted 
evidence  in  this  case  showed  that  the  contractor  wholly, 
without  excuse,  departed  from  the  requirements  of  his 
contract  in  four  material  features,  and  the  defendant 
was  therefore  entitled  to  instructions  that  no  recovery 
of  the  balance  of  the  contract  price  could  be  had :  Bry- 
ant V.  Stilwell,  24  Pa.  314;  Gillespie  Tool  Co.  v.  Wilson, 
123  Pa.  19;  Harris  v.  Sharpies,  202  Pa.  243. 

The  court  below  erred  in  refusing  to  affirm  the  eighth 
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point  of  the  defendant  upon  the  question  of  damages  for 
failure  to  complete  the  houses,  and  in  failing  to  give  any 
instructions  whatever  to  the  jury  upon  the  question: 
Lichetti  v.  Conway,  44  Pa.  Super.  Ct.  71;  Streeper  v. 
Williams,  48  Pa.  450;  Clements  y.  R.  R.  Co.,  132  Pa. 
445 ;  Burgoon  v.  Johnson,  194  Pa.  61 ;  Emery  v.  Boyle, 
200  Pa.  249 ;  Davis  v.  LaCross  Hosp.  Assn.,  121  Wiscon- 
sin 579  (99  N.  W.  Repr.  351) ;  March  v.  AUabough,  103 
Pa.  335;  Small  v.  Burke,  92  N.  Y.  App.  Div.  338  (86  N. 
Y.Supp.l066). 

Thomas  W.  Pierce,  for  appellee. — ^A  plaintiff  who  has 
substantially  and  bona  fide  complied  with  the  covenants 
on  his  part,  in  a  written  contract,  is  not  precluded  by 
slight  omissions  from  receiving  a  fair  compensation  ac- 
cording to  his  contract,  where  the  breaches  can  be  paid 
in  damages :  Cited  Chambers  v.  Jaynes,  4  Pa.  39 ;  Pres- 
ton V.  Finney,  2  W.  &  S.  53;  Pepper  v.  Philadelphia,  114 
Pa.  96;  Snedaker  v.  Torpey,  41  Pa.  Super.  Ct.  312. 

Where  a  building  contract  provides  for  a  deduction  of 
a  stated  amount  from  the  contractor's  compensation  for 
each  day  of  delay  after  a  time  specified,  the  owner  can- 
not claim  such  deduction,  where  he  has  made  no  objec- 
tion to  the  delay,  and  by  his  conduct  has  given  the  con- 
tractor grounds  for  believing,  that  the  provisions  of  the 
contract  as  to  the  penalty  for  delay  would  not  be  en- 
forced :  Coryell  v.  Bubois  Borough,  226  Pa.  103 ;  Phila- 
delphia V.  Tripple,  230  Pa.  480. 

Opinion  by  Mr.  Justice  Elkin,  March  18, 1912 : 
The  primary  question  for  determination  is  whether 
the  equitable  doctrine  of  substantial  performance  under 
the  terms  of  a  building  contract  should  be  applied  to  the 
facts  of  the  present  case.  The  rigid  rule  as  to  strict  per- 
formance may  primarily  be  regarded  as  the  law  of  Penn- 
sylvania, but  in  many  cases  it  has  been  relaxed  in  favor 
of  the  more  equitable  doctrine.  While  the  cases  in  which 
substantial  performance  was  held  to  apply  may  be  said 


Digitized  by 


Google 


PEESSY  v.  McCOBNACK,  Appellant.  447 

1912.]  Opinion  of  the  Oourt 

to  be  an  exception  to  the  rule,  the  exception  is  as  well 
established  as  the  rule  itself.  The  doctrine  was  first  an- 
nounced by  the  English  courts  in  Boone  y.  Eyre,  1  H. 
Black  273,  and  was  adopted  by  this  court  as  far  back  as 
Ligget  V.  Smith,  3  Watts  331.  In  Preston  y.  Finney,  2 
W.  &  S.  53,  it  was  held,  in  an  action  upon  a  written  con- 
tract to  recover  for  services  performed,  that  failure  to 
perform  in  slight  particulars  will  not  defeat  a  recovery, 
if,  it  appears  that  the  plaintiff  acted  with  a  bona  fide  in- 
tention of  performing  the  whole  contract,  and  the  other 
contracting  party  received  the  fruits  of  the  work  done. 
Following  these  cases  this  court  decided  in  Chambers 
V.  Jaynes,  4  Pa.  39,  that  a  plaintiff  who  had  substan- 
tially and  bona  fide  complied  with  the  covenants  of  a 
written  contract,  is  not  precluded  by  slight  omissions 
from  receiving  a  fair  compensation  according  to  the 
terms  of  the  contract,  if  the  breaches  can  be  compensated 
in  damages.  Mr.  Justice  Bbll  in  discussing  the  equit- 
able doctrine  of  substantial  performance  in  Danville 
Bridge  Co.  v.  Pomroy,  15  Pa.  151,  said :  ^'Where  a  party, 
acting  honestly,  and  intending  to  fulfill  his  contract, 
performs  it  substantially,  but  fails  in  some  compara- 
tively unimportant  particulars,  the  other  party  will  not 
be  permitted  to  enjoy  the  fruits  of  such  imperfect  per- 
formance without  paying  a  fair  compensation  according 
to  the  contract,  receiving  a  credit  for  any  loss  or  incon- 
venience suffered.  And,  perhaps,  it  may  be  asserted, 
that  where  a  thing  is  so  far  perfected  as  to  answer  the 
intended  purpose,  and  it  is  taken  possession  of  and 
turned  to  that  purpose  by  the  party  for  whom  it  is  con- 
structed, no  mere  imperfection  or  omission,  which  does 
not  virtually  affect  its  usefulness,  can  be  interposed  to 
prevent  a  recovery,  subject  to  a  deduction  for  damages, 
consequent  upon  the  imperfection  complained  of." 
There  has  been  no  departure  from  the  rule  stated  in  the 
forgoing  cases,  indeed,  it  has  been  recognized  and  ap- 
proved in  many  subsequent  cases.  See  Pepper  v.  Phila- 
delphia, 114  Pa.  96 ;  Gallagher  v.  Sharpless,  134  Pa.  134 ; 
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Holmes  v.  Oil  Company,  138  Pa.  546 ;  Filbert  t.  Philadel- 
phia, 181  Pa.  530.  While  the  rule  must  be  regarded  as 
settled,  it  is  often  difficult  to  determine,  whether  under 
the  facts  of  a  particular  case,  it  should  be  applied. 

There  must  in  every  case  be  substantial  performance 
of  the  contract,  and  unless  there  be  substantial  compli- 
ance, there  can  be  no  recovery;  but,  whether  there  has 
been  substantial  performance,  depends  upon  the  char- 
acter of  the  changes  or  alterations  complained  of,  that 
is  to  say,  do  they  materially  affect  the  completed  struc- 
ture and  were  they  in  good  faith  honestly  intended  to 
fulfill  the  contract.  Whether  the  party  acted  in  good 
faith,  and  whether  the  departures  were  material  are  gen- 
erally questions  for  the  jury:  Truesdale  v.  Watts,  12 
Pa.  73 ;  Pallman  v.  Smith,  135  Pa.  188 ;  Cosgrove  v.  Cum- 
mings,  190  Pa.  525.  This  is  always  true  if  the  facts 
relating  to  the  good  faith  of  the  plaintiff  and  the  ma- 
teriality of  the  changes  or  alterations  are  in  dispute. 
On  the  other  hand,  if  the  undisputed  testimony  shows  a 
substantial  variance,  not  authorized  by  the  owner,  and 
made  without  his  knowledge  or  assent,  it  is  the  duty  of 
the  court  to  so  declare  as  a  matter  of  law :  Harris  v. 
Sharpies,  202  Pa.  243.  In  the  present  case  the  facts  are 
disputed,  and,  in  our  opinion,  the  learned  court  below 
committed  no  error  in  submitting  to  the  jury  the  ques- 
tions upon  which  the  rights  of  the  parties  dei)end.  Un- 
der the  evidence  it  was  a  fair  question  whether  the  ap- 
pellant had  authorized  the  contractor  to  lower  the  ele- 
vation of  the  houses  so  as  to  better  suit  the  contour  of 
the  ground  upon  which  they  were  located.  We  must  as- 
sume that  the  jury  found  this  fact  in  favor  of  the  con- 
tractor, and  if  this  change  was  authorized,  or  assented 
to,  the  changes  in  the  cellar  windows,  followed  as  a  nec- 
essary consequence.  The  explanation  of  the  failure  to 
provide  certain  joists  of  the  size  specified  is  consistent 
with  an  honest  intention  to  faithfully  i)erform  the  con- 
tract and  the  evidence  shows  that  this  defect  was  easily 
remedied.    On  all  these  questions  the  case  wbb  for  the 
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jury.  It  was  submitted  by  the  learned  trial  judge  in  a 
charge  free  from  just  criticism,  at  least  so  far  as  the 
question  of  substantial  performance  was  inyolyed. 

The  third  assignment  raises  a  different  question.  It 
is  contended  that  the  learned  trial  judge  committed  re- 
versible error  in  refusing  to  affirm  the  eighth  point  of  the 
defendant  upon  the  question  of  damages  for  failure  to 
complete  the  houses  at  the  time  specified  in  the  contract, 
and  in  failing  to  give  any  instructions  to  the  jury  upon 
this  question.  We  cannot  agree  that  the  point  should 
have  been  affirmed  as  submitted,  because  it  assumed  as  a 
fact,  that  appellant  had  neither  expressly,  nor  impliedly, 
by  his  acts  waived  this  provision  of  the  contract,  and 
that  the  contractor  had  no  justification  for  the  delay  in 
completing  the  houses.  The  point  amounted  to  binding 
instructions  to  make  the  deductions  claimed  without  ref- 
erence to  whether  the  owner  had  made  any  objection  to 
the  delay,  or  by  his  conduct,  had  given  the  contractor 
grounds  for  believing  that  the  penalty  for  delay  would 
not  be  enforced.  It  was  held  as  late  as  Philadelphia  v. 
Tripple,  230  Pa.  480,  that  where  a  building  contract  pro- 
vides a  time  limit,  but  the  contractor  after  the  expira- 
tion of  the  time  limit  has  been  permitted  to  continue  the 
work,  and  receives  payment  therefor,  the  owner  will  be 
deemed  to  have  waived  the  nrovisioji  as  to  the  time  limit. 
To  the  same  effect  is  Coryell  v.  Dubois  Borough,  226  Pa. 
103.  It  would  have  been  better  practice  to  have  sub- 
mitted this  question  to  the  jury,  under  proper  instruc- 
tions by  the  court,  but  the  trial  judge  in  the  case  at  bar 
was  not  bound  to  affirm  a  point  which  did  not  fully  and 
correctly  state  the  law  under  the  facts.  The  evidence 
shows  that  six  different  payments  were  made  on  ac- 
count from  December  7, 1906,  to  February  1, 1908.  All 
of  these  payments  were  made  after  the  time  limit  had  ex- 
pired, and  there  is  no  evidence  to  show  that  appellant 
made  any  objection  to  the  delay.  Under  these  circum- 
VoL.  coxxxv— 29 
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stances  an  affirmance  of  the  point  in  question  would  not 
have  correctly  stated  the  law. 

Assignments  of  error  overruled  and  judgment  af- 
firmed. 


Newman  v.  Shreve,  Appellant. 

Equity — Findings  of  fact — Negligence — Mistake — Trust  and 
trustees. 

1.  The  findings  of  fact  by  a  chancellor  that  a  trust  estate  had 
been  subjected  to  great  loss  by  the  negligent  act  of  the  trustee,  if 
based  upon  sufficient  evidence,  will  not  be  reversed  by  the  appel- 
late court  if  there  is  no  palpable  error. 

2.  When  the  facts  to  be  found  depend  upon  conflicting  testi- 
mony, it  is  the  duty  of  the  chancellor,  as  it  is  of  a  jury  to  gfive 
due  consideration  to  all  of  it,  to  reconcile  it,  if  possible,  and  with 
an  open  mind  make  findings  based  upon  the  weight  of  it. 

3.  Where  a  bill  in  equity  is  filed  against  a  trustee  for  an  ac- 
counting of  moneys  lost  through  an  improper  sale  of  real  estate, 
and  other  parties  are  joined  as  defendants  who  appear  and  answer, 
and  it  appears  that  all  of  the  defendants  are  interested  in  the  prop- 
erty sold  or  the  proceeds  thereof,  the  court  in  entering  a  decree 
against  the  trustee  may  also  enter  a  decree  against  the  other  de- 
fendants that  they  pay  certain  sums  to  the  trustee,  if  it  appears 
that  they  deceived  the  trustee  to  his  loss. 

Mr.  Chief  Justice  Feli^  dissents. 

Argued  Feb.  6,  1912.  Appeal.  No.  211,  Jan.  T,,  1911, 
by  Benjamin  D.  Shreve,  from  decree  of  C.  P.  Chester 
Co.,  No.  513,  in  equity  in  case  of  John  S.  Newman,  Exec- 
utor and  Trustee  of  William  Keinath,  deceased,  v.  Ben- 
jamin D.  Shreve,  Isaac  A.  Braddock,  Joseph  Taylor,  St 
Albans  Realty  Company  and  Sea  Haven  Company.  Be- 
fore Fell,  C.  J.,  Mbstbbzat,  Pottbe,  Elkin  and  Mosch- 
ziSKBB,  JJ.    Affirmed. 

Bill  in  equity  for  an  accounting.  See  Newman  v. 
Shreve,  229  Pa.  200. 
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The  court  by  Butleb,  J.,  entered  the  following  decree : 

The  bUl  is  dismissed  as  to  the  St.  Albans  Realty  Co. 

Benjamin  D.  Shreve,  having  received  and  accounted 
for  ^5,000  purchase  money,  is  directed  to  account  to  the 
plaintiff  for  the  further  sum  of  f  11,319.21,  as  if  he  had 
also  received  it  as  purchase  money  for  the  trust  estate 
in  his  hands.  But  he  shall  not  be  required  to  pay  the 
plaintiff  more  than  enough  to  cover  the  amount  due  on 
his  mortgage  and  bonds,  namely,  on  the  mortgage,  f3,- 
548.19  with  interest  at  six  per  cent,  from  June  17th, 
1889,  less  13,029.69,  and  on  the  bonds  fourteen  one  hun- 
dred and  twenty-fifths  of  such  part  of  the  f  11,319.21  as 
shall  remain  after  the  payment  of  the  mortgage  and  in- 
terest 

Isaac  A.  Braddock  is  directed  to  pay  to  Benjamn  D. 
Shreve,  trustee,  the  sum  of  f  13,243.75. 

The  Sea  Haven  Company  is  directed  to  pay  to  Benja- 
min D.  Shreve  the  sum  of  f  2,500,  if  the  same  is  not  paid 
by  Isaac  A.  Braddock. 

Error  assigned^  was  the  decree  of  the  court. 

John  O.  Johnson,  with  him  Wm.  M.  Hayes,  Alfred  P. 
Reid  and  J.  Carroll  Hayes,  for  appellant.. 

William  E.  McCall,  Jr.  and  J.  Frank  E.  Hause,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Elkin,  March  18, 1912 : 
This  case  was  here  one  year  ago  and  will  be  found  re- 
ported in  Newman  v.  Shreve,  229  Pa.  200.  At  that  time 
the  decree  was  reversed  and  bill  reinstated  as  to  all  the 
parties  so  that  upon  final  hearing  such  decree  could  be 
made  as  the  facts  might  warrant.  At  the  first  trial  the 
court  below  dismissed  the  bill  as  to  all  the  defendants 
except  Shreve,  and  entered  a  decree  against  him  with- 
out r^ard  to  how  his  legal  rights  and  equities  might 
have  been  affected  by  the  acts  of  those  associated  with 
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bim  in  the  transaction  about  which  complaint  is  made. 
We  held  this  to  be  error  upon  the  ground  that  the  par- 
ties having  entered  a  general  appearance  and  made  a 
general  answer,  were  within  the  jurisdiction  of  the 
court  for  every  purpose  of  the  case  and  should  have  been 
so  treated.  The  record  was  remitted  for  the  purpose  of 
affording  all  the  parties  an  opportunity  to  introduce  ad- 
ditional testimony  in  support  of  their  respective  conten- 
tions. At  the  second  trial  some  additional  testimony 
was  introduced  and  all  of  the  parties  were  given  an  op- 
portunity to  be  heard.  In  the  light  of  the  additional 
testimony  the  learned  court  below  in  a  careful  and  ex- 
haustive opinion  considered  all  the  questions  raised  and 
reached  the  conclusion  that  appellant  as  trustee  had 
only  collected  f  15,000  on  account  of  the  purchase  price 
of  the  property  which  had  been  actually  sold  through  his 
agent  for  $33,000.  In  this  respect  the  findings  of  fact 
at  the  second  trial  were  the  same  as  at  the  first.  The  ap- 
peal in  the  present  case  is  a  challenge  to  the  findings  and 
a  reversal  is  asked  substantially  upon  this  ground.  In 
such  case  the  findings  of  fact  by  a  chancellor  have  the 
force  and  effect  of  a  verdict  and  will  never  be  reversed 
in  an  appellate  court  except  for  manifest  error.  There 
are  cases  in  which  an  appellate  court  may  say,  indeed 
in  some  instances  should  say,  that  the  evidence  even  if 
believed  is  not  sufficient  to  warrant  the  conclusion 
reached,  but  in  such  instances,  the  sufficiency  and  not 
the  weight  of  the  evidence  is  the  controlling  factor. 
Where  the  facts  to  be  found  depend  upon  conflicting  tes- 
timony, it  is  the  duty  of  a  chancellor,  as  it  is  of  a  jury, 
to  give  due  consideration  to  all  of  it,  to  reconcile  it  if 
Ijossible,  and  with  an  open  mind  make  findings  based 
upon  the  weight  of  it.  This  duty  has  been  performed 
by  the  learned  court  below  with  the  result  above  indi- 
cated. Unless  we  can  say  here  that  there  was  palpable 
error  in  the  findings  of  fact,  under  the  rule  of  all  our 
cases,  the  decree  must  be  affirmed.  The  learned  counsel 
for  appellanf  appreciate  the  weight  of  the  burden  which 
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the  rule  casts  upon  them^  and  have  undertaken  to  meet 
it  by  pointing  to  the  evidence  upon  which  they  rely  to 
show  that  a  different  conclusion  should  have  been 
reached.  This  has  made  a  careful  examination  of  the 
testimony  necessary.  We  find  it  very  conflicting  about 
material  facts  and  we  can  understand  how  different 
minds  might  reach  different  conclusions  after  giving  full 
consideration  to  all  of  it,  but  we  cannot  say  that  the 
court  below  should  be  convicted  of  palpable  error  in 
finding  as  it  did.  There  was  evidence,  if  belieyed,  to 
warrant  the  findings  and  the  chancellor  evidently  be- 
lieved the  witnesses  who  testified  to  the  facts  upon  which 
the  findings  are  based.  The  credibility  of  witnesses  is 
for  the  jury,  or  for  the  chancellor,  as  the  case  may  be, 
and  we  know  of  no  case  in  which  there  was  a  reversal 
upon  the  ground  that  the  testimony  of  certain  witnesses 
should  not  have  been  believed.  That  a  serious  mistake 
was  made  by  someone  connected  with  the  sale  of  the 
property  in  question  here  must  be  conceded,  and  as  a  re- 
sult of  that  mistake  a  heavy  burden  is  cast  upon  ap- 
pellant, but  under  the  facts  found  by  the  court  below 
there  is  no  escape  from  the  liability  to  account  for  the 
proceeds  of  the  trust  estate  which  should  have  come  into 
the  hands  of  the  trustee. 

The  decree  requires  Braddock  and  the  Sea  Haven  Co. 
to  pay  certain  sums  to  appellant  and  this  is  in  accord- 
ance with  the  views  expressed  in  our  former  opinion. 
The  decree  in  these  respects  should  be  enforced  in  re- 
lief of  appellant  who  has  been  made  to  suffer  by  mis- 
placed confidence  in  his  agent,  or  by  being  deceived  by 
those  whom  he  trusted. 

Decree  affirmed,  costs  to  be  paid  out  of  the  trust 
estate. 

Fbll,  C.  J.,  dissents. 
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Hibberd  v.  Edwards,  Appellant. 

Deed — Building  restriction — Offensive  purpose  or  occupation— - 
Public  garage. 

A  building  restriction  in  a  deed  which  forbids  the  erection  upon 
the  land  of  ^^any  tavern,  drinking  saloon,  steam  mill,  tannery, 
slaughter-house,  skin-dressing  establishment,  glue,  soap,  candle 
or  starch  factory,  or  other  building  for  offensive  purpose  or  occu- 
pation," is  broad  enough  to  include  a  public  garage  for  the  hire, 
storage  and  repair  of  automobiles  and  the  furnishing  of  such 
supplies  as  they  may  need. 

Argued  Feb,  6,  1912.  Appeal,  No.  257,  Jan.  T.,  1911, 
by  defendant  from  decree  of  C.  P.  Chester  Co.,  No.  546, 
in  equity  in  case  of  Joshua  E.  Hibberd  et  al.  v.  Ralph 
Edwards.  Before  Fell,  C.  J.,  Mbstbbzat,  Pottbb,  El- 
kin  and  MoscHziSKEB,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 
Hbmphill,  p.  J.,  filed  the  following  opinion : 

FINDINGS  OF  FACT. 

The  defendant,  who  is  now  the  lessee  of  a  small  garage 
located  on  the  Lancaster  pike  in  the  village  of  Paoli 
about  one  hundred  feet  west  of  where  the  Valley  road 
crosses  said  pike,  has  purchased  an  "L"  shaped  lot  with 
a  frontage  of  fifty  feet  on  the  Lancaster  pike,  by  one 
hundred  and  eighty  feet  deep,  and  of  ten  feet  frontage 
on  the  Valley  road;  that  on  the  pike  being  about  one 
hundred  and  seventeen  feet  west  of  said  road ;  and  pro- 
poses and  has  commenced  the  erection  of  a  large  (46  ft.  x 
70  ft.)  garage,  with  over  six  times  the  capacity  of  the 
one  he  now  occupies. 

In  the  proposed,  as  in  the  present,  garage  the  defend- 
ant intends  to  conduct  a  business  for  the  hire,  storage 
and  repair  of  automobiles,  and  furnishing  of  such  sup- 
plies as  they  may  need,  and  as  the  automobile  travel 
along  the  pike  is  large,  and  esi)ecially  so  on  Saturday  aftr 
ernoons  and  Sundays,  will  bring  many  to  his  garage  for 
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repairs,  and  for  gasoline,  oil  and  other  supplies.  The 
stopping  and  starting  of  these  machines  is  attended  with 
more  or  less  noise,  depending  upon  the  care  and  skill  of 
the  chauffeur,  and  [some  of  the  repairs  are  necessarily 
attended  with  considerable  noise,  in  the  testing  of  the 
engines  and  in  obtaining  what  is  called  the  proper  mix- 
ture, the  latter  causing  loud  explosions. 

The  conduct  of  the  business  is  also  attended  with  more 
or  less  smoke  and  unpleasant  odors.] 

[All  of  the  witnesses,  excepting  two  or  perhaps  three 
of  the  defendant's,  testified  that  there  were  such  noises, 
smoke  and  odor  emitted  from  defendant's  present  gar- 
age, differing  only  as  to  the  degree  of  offensiveness  and 
the  distance  of  the  surroundings  affected  or  that  they 
reached. 

The  noises  and  odors  while  not  continuous  or  perma- 
uent  are  frequent,  excepting  at  night  and  on  Sundays, 
when  defendant  limits  his  business  to  what  he  calls 
emergency  work  and  the  furnishing  of  supplies.] 

[The  noises  are  variously  described  as  "a  series  of 
rapid  explosions" — "noise  of  running  machinery  and 
pounding  and  banging" — "the  gas  engine  exploding  and 
snapping  and  cracking" — "frequent  explosions  ♦  ♦  ♦ 
like  a  heavy  cannon  cracker,"  etc.,  and  the  odor  as 
"smoke  of  the  burning  gasoline  with  oil  smells  more  or 
less  quite  offensively — " 

"Sometimes  there  is  a  heavy  smoke" — "The  odor  of 
gasoline" — "a  great  deal  of  odor" — "a  great  deal  of 
smoke,"  etc.] 

The  defendant,  however,  claims  that  these  objection- 
able features  of  his  business  will  be  put  an  end  to  or 
minimized  in  the  new  and  enlarged  garage,  because  he 
will  then  be  able  to  do  all  his  work  in  an  enclosed  build- 
ing, instead  as  now  much  of  it  outside,  excepting  in  the 
summer  time,  when  it  will  be  necessary  to  have  the  large 
doors  (front  and  back)  and  the  widows  oi>en. 

But  it  is  in  summer,  when  houses  are  thrown  open,  and 
porches  and  grounds  more  used,  that  residents  are  and 
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will  be  most  annoyed  and  the  enjoyment  of  their  homes 
interfered  with,  than  at  any  other  season  of  the  year. 

Messrs.  Hibberd,  Sinnickson,  Shnnk,  Matthews,  Olis- 
son,  Harry  Davis  and  Hogue,  witnesses  called  by  the 
plaintiffs,  all  reside  in  close  proximity  to  the  present  gar- 
age and  about  the  same  distance  from  the  lot  upon  which 
defendant  proposes  to  erect  the  new  one;  and  testify 
from  actual  personal  knowledge  and  experience,  and 
agree  that  the  noise  and  odors  emitted  from  the  present 
garage  is  offensive  and  disagreeable  and  interferes  with 
the  comfort  and  ejoyment  of  their  homes. 

On  the  other  hand,  Messrs.  McAllister  and  Miller, 
called  by  defendant — the  former  living  in  the  garage 
building  and  the  latter  in  the  fire  engine  house,  near 
by, — both  testified  that  they  did  not  consider  the  noise 
and  odors  emanating  from  the  garage  offensive. 

The  remaining  witnesses  for  both  plaintiff  and  de- 
fendant, who  testified  on  this  subject,  spoke  not  from 
actual  knowledge  and  experience,  but  from  observations 
made  when  passing  or  casually  visiting  the  garage,  and 
from  their  acquantance  with  the  construction,  care  and 
operation  of  automobiles — giving  what  is  sometimes 
called — ^judgment  or  opinion  evidence. 

[The  weight  of  the  testimony,  however,  so  strongly 
substantiates  the  contention  of  the  plaintiffs,  that  we 
have  no  doubt  that  the  present  garage  is  and  the  pro- 
posed wo,uld  be  offensive,  and  mar  the  comfort  and  en- 
joyment of  those  homes  located  in  the  immediate  vicin- 
ity— ^and  we  so  find.] 

Now  the  properties  owned  or  occupied  by  the  plain- 
tiffs and  defendant  were  originally  a  part  of  a  large 
tract  of  348  acres  of  land  owned  by  the  Paoli  Heights 
Land  Company  and  were  conveyed  to  the  present  owners 
under  and  subject,  inter  alia,  to  like  conditions,  and  re- 
strictions as  set  forth  in  the  deed  to  the  defendajnt,  to 
wit: 

''And  the  said  Ralph  Edwards,  his  heirs  and  assigns, 
owners  and  occupiers  of  the  said  tract  of  ground,  shall 
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not  at  any  time  hereafter,  erect  or  build  or  cause,  suf- 
fer OP  permit  to  be  erected  or  built,  upon  the  hereby 
granted  tract  of  land,  or  any  part  thereof  any  tavern, 
drinking  saloon,  steam  mill,  tannery,  slaughter  house, 
ckin  dressing  establishment,  glue,  soap,  candle  or  starch 
factory,  or  other  building  tor  ouensive  purpose  or  occu- 
pation ;  nor  cause,  suffer  or  permit  any  building  erecteil 
on  said  tract  of  land  to  be  converted  into  a  tavern,  drink- 
ing saloon,  steam  mill,  tannery,  slaughter  house,  skin 
dressing  establishment,  glue,  soap,  candle  or  starch  man- 
uactory,  or  used  for  any  offensive  purpose  or  occupation 
hereafter  forever." 

When  J.  Roberts  Foulke,  defendant's  grantor,  learned 
that  opposition  to  the  erection  of  a  garage  had  devel- 
oped, and  it  was  claimed  would  be  a  violation  of  the 
above  restriction,  he  offered  Mr.  Edwards  to  take  back 
the  lot  and  refund  to  him  the  purchase  mcmey — ^and  is 
stiU  willing  to  do  so. 

CONCLUSIONS  OF  LAW. 

The  restriction  above  quoted  is  not  a  residential  re- 
striction— ^limiting  the  property  to  residential  uses,  nor 
ifi  it  intended  to  be,  but  to  guard  and  protect  residences 
and  inoffensive  business  places  from  the  annoyance,  dis- 
comfort and  inconvenience  of  offensive  establishments, 
such  as  are  enumerated  and  others  of  like  character. 
And  in  applying  the  restriction  to  trades,  occupations 
and  establishments  other  than  those  specifically  pro- 
hibited must  be  given  a  reasonable  and  fair  construction. 

If  the  noise  and  odors  were  slight  and  infrequent  and 
such  as  would  only  annoy  and  disturb  a  supersensative 
or  highly  nervous  person  it  would  be  unfair  to  hold  that 
the  business  or  occupation  came  within  the  restriction ; 
while  on  the  other  hand  it  would  be  equally  unfair  to 
hold  that  it  was  only  applicable  when  they  reached  that 
degree  that  would  annoy  and  disturb  persons  accus- 
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tomed  to  noise  and  unpleasant  odors  by  reason  of  their 
occupation  or  business. 

The  test  should  be  the  effect  upon  the  normal  and  ra- 
tional man. 

[Exclusive  of  the  taverns  and  drinking  saloons,  the  re- 
maining enumerated  occupations  or  businesses  may  be 
divided  into  two  classes,  the  noisy  and  the  malodorous 
and  both  are  designated  as  offensive.] 

[Now  from  the  great  preponderance  of  the  testimony 
it  seems  clear  to  us,  that  a  garage  is  of  necessity,  both 
noisy  and  malodorous,  not  to  the  same  degree  or  extent  as 
some  of  the  specifically  prohibited  occupations,  but  suf- 
ficient to  annoy  and  disturb  the  witnesses  of  the  plain- 
tiffs, apparently  normal  and  rational  men,  in  the  quiet 
and  comfortable  enjoyment  of  their  homes.] 

The  law  as  to  what  constitutes  a  noisy  nuisance  was 
carefully  considered  and  received  by  Judge  Thayer 
(and  his  opinion  was  adopted  by  the  Supreme  Court) 
in  Ladies'  Decorative  Art  Club's  App.,  22  W.  N,  C.  75, 
and  in  that  opinion  cites  approving  the  language  of  Sir 
George  Jessel,  Master  of  the  Rolls,  in  iftroder  v.  Saillard 
(L.  R.  2  Ch.  Div.  692) :  "If  there  were  no  authority  on 
the  question,  I  should  have  felt  no  difficulty  about  it,  be- 
cause, I  take  it  the  law  is  this,  that  a  man  is  entitled  to 
the  comfortable  enjoyment  of  his  dwelling  house.  If  his 
neighbor  make  such  a  noise  as  to  interfere  with  the  ordi- 
nary use  and  enjoyment  of  his  dwelling  house,  so  as  to 
cause  serious  annoyance  and  disturbance,  the  occupier 
of  the  dwelling  house  is  entitled  to  be  protected  from  it. 
It  is  no  answer  to  say  that  the  defendant  is  only  making 
a  reasonable  use  of  his  property,  because  there  are  many 
trades  and  many  occupations  which  are  not  only  reason- 
able but  necessary  to  be  followed,  and  which  still  cannot 
be  allowed  in  the  proximity  of  dwelling  houses,  so  as 
to  interfere  with  the  comfort  of  their  inhabitants." 

Entertaining  the  views  above  expressed  [we  must  or- 
der and  direct  that  the  preliminary  injunction  be  made 
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perpetual  as  prayed  for  in  plaintiffs'  bill,  and  that  the 
defendant  pay  costs.  ] 

Errors  assigned  were  various  findings  of  fact  and  law 
and  decree  making  preliminary  injunction  perpetual. 

R,  Mason  Lisle  and  Oheen  d  Parke,  for  appellant. — 
The  garage  in  question  is  not  a  nuisance  per  se :  Rich- 
ards' Appeal,  57  Pa.  105;  Rhodes  v.  Dunbar,  57  Pa.  274; 
Huckenstine's  Appeal,  70  Pa.  102;  Dilworth's  Appeal,  91 
Pa.  247;  Robb  v.  Carnegie,  145  Pa.  324;  Sullivan  v. 
Steel  Co.,  208  Pa.  540. 

The  garage  is  not  within  the  restriction:  Orne  v. 
Pridenberg,  143  Pa.  487;  Landell  v.  Hamilton,  175  Pa. 
327;  Sayers  v.  CoUyer,  L.  R.  24  Ch.  Div.  180. 

A.  M.  Holding,  with  him  D.  P.  Hibberd,  for  appellees. 
— ^It  is  not  in  the  power  of  any  owner  of  a  servient  lot  to 
violate  the  restriction,  without  the  consent  of  the  owners 
of  the  dominant  lots :  Hansell  v.  Downing,  17  Pa.  Super. 
Ct  235. 

If  the  contemplated  business  of  the  appellant  is  a  vio- 
lation of  the  covenants  mentioned,  then  equity  will  re- 
strain him :  Yeaton's  Appeal,  105  Pa.  125 ;  St.  Andrew 
Church's  Appeal,  67  Pa.  512;  Hansell  v.  Downing,  17 
Pa.  Super.  Ct.  235 ;  Ogontz  Land  &  Imp.  Co.  v.  Johnson, 
168  Pa.  178;  Gatzmer  v.  St.  Vincent  School  Society,  147 
Pa.  313;  Landell  v.  Hamilton,  175  Pa.  327;  Rowland  v. 
Miller,  139  N.  Y.  93  (34  N.  E.  Repr.  765) ;  St.  Andrew 
Church's  App.,  67  Pa.  512;  Evans  v.  Foss,  194  Mass.  513 
(80N.E.  Repr.  587). 

Pbe  Cubiam,  March  18, 1912: 

The  decree  is  affirmed  on  the  findings  of  facts  and  con- 
clusions of  law  by  Judge  Hbmphill. 
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Equity — Setting  aside  deed — Confidenticd  relation — Physidan 
— Fraud — Responsive  answer. 

1.  The  relation  of  a  physician  to  his  patient  is  one  of  trust  and 
confidence,  and  while  such  relation  does  not  per  se  forbid  the  ac- 
ceptance of  a  gift  or  conveyance  by  him  from  his  patient,  the 
burden  is  on  the  physician  to  prove  that  such  a  gift  or  convey- 
ance was  fairly  and  honestly  obtained,  and  that  the  transaction 
was  above  suspicion. 

2.  Where  a  conveyance  of  the  greater  part  of  the  grantor's 
estate  was  made  to  one  occupying  a  confidential  relation  towards 
him,  it  is  not  necessary  that  actual  fraud  should  appear  in  order 
that  the  conveyance  may  be  set  aside. 

3.  In  a  suit  in  equity  by  the  heirs  of  a  deceased  grantor  against 
the  grantee,  a  physician,  to  have  the  conveyance  set  aside,  the  evi- 
dence showed  that  the  defendant  was  a  near  neighbor,  friend  and 
attending  physician  of  the  grantor  who  reposed  great  confidence  in 
him.  On  the  day  before  the  grant  the  defendant  wrote  to  the 
grantee  who  lived  in  a  boarding  house  kept  by  a  woman  over  eighty 
years  of  age  and  several  miles  from  his  relatives,  deprecating  a 
sale  of  a  hundred  acre  farm  which  was  four-fifths  of  the  grantor's 
whole  estate  and  worth  about  $8,000.  In  this  letter  the  grantee 
conveyed  to  the  grantor's  mind  a  value  of  the  farm  much  below 
its  real  worth,  and  promised  that  if  the  farm  was  deeded  to  the 
grantee  that  he  would  not  only  pay  the  sum  of  $400  per  year, 
but  would  obligate  himself  not  to  dispose  of  the  property  until  the 
grantor  was  satisfied  that  he  would  be  secure  in  his  income,  and 
that  he  would  give  the  latter  free  professional  services,  and  cheer- 
fully administer  to  his  wants  and  comforts  during  life.  The 
written  contract  accompanying  the  deed  and  executed  by  the 
grantor  did  not  contain  the  last  two  stipulations,  and  the  grantee 
did  not  explain  their  omission.  Nor  did  it  appear  that  the  grantee 
had  been  advised  of  his  rights,  or  that  the  deed  and  contract  had 
been  explained  to  him,  or  that  it  had  been  suggested  to  him  diat 
he  should  have  the  counsel  of  an  attorney.  The  evidence  was 
sufficient  to  sustain  the  grantor's  mental  capacity  to  imderstand 
what  he  was  doing,  and  it  also  appeared  that  he  had  offered  the 
farm  to  others  on  practically  the  same  conditions  that  he  had 
conveyed  it  to  the  defendant.  Held,  (1)  that  the  undisputed  facts 
constituted  a  constructive  fraud,  which  the  defendant  had  failed 
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to  overcome  by  any  sufficient  evidence;  and  (2)  that  a  decree 
should  have  been  entered  setting  aside  the  conveyance. 

4.  The  rule  that  a  responsive  answer  must  be  overcome  by  two 
witnesses,  etc.,  has  no  application  to  a  case  in  which  the  denial 
goes  only  to  the  legal  effect  of  the  essential  facts  and  not  to  their 
existence. 

Argued  Feb.  7, 1912.  Appeal,  No.  18,  Jan.  T.,  1912,  by 
plaintiflf  from  decree  of  C.  P.  Bucks  Co.,  Oct.  T.,  1910, 
No.  3,  on  bill  in  equity  in  case  of  John  B.  Matthaei  et  al. 
V.  Elmer  E.  Pownall.  Before  Fbll^  C.  J.,  Mestbezat^ 
BoTTBB,  Elkin  and  Moschziskbr^  JJ.    Reversed. 

Bill  in  equity  to  set  aside  a  deed.  Before  Staples, 
P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  aaaignedy  amongst  others,  was  decree  dismissing 
the  bill. 

Owen  J.  Roberts,  with  him  Isaac  J.  Vanartsdalen,  for 
appellant. — The  burden  is  upon  the  defendant  to  prove 
the  righteousness  of  the  bargain :  Unruh  v.  Lukens,  166 
Pa.  324;  Adam's  Est.,  220  Pa.  531;  Miskey's  App.,  107 
Pa.  611;  Worrairs  App.,  110  Pa.  349;  Armor's  Est,  154 
Pa.  517;  Wilson  v.  Mitchell,  101  Pa.  495;  Stepp  v. 
Prampton,  179  Pa.  284. 

The  consideration  was  inadequate:  Springer's  App. 
Ill  Pa.  228;  Tetlow  v.  Rust,  227  Pa.  292. 

Similar  offers  made  by  Matthaei  to  other  parties  do 
not  justify  this  transaction. 

Defendant  did  not  refer  Matthei  to  counsel  or  busi- 
ness adviser :  Darlington's  Estate,  147  Pa.  624 ;  Sarver 
V.  Sarver,  230  Pa.  60. 

The  rule  requiring  two  witnesses  to  overcome  the  an- 
swer does  not  apply  in  this  case. 

Harman  Terkes,  with  him  Henry  A.  James,  for  ap- 
pellee.— This  court,  by  a  long  series  of  decisions,  has 
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held  that  the  findings  of  a  court  of  equity  under  the 
new  equity  rules,  like  the  findings  of  a  master  under  the 
old  practice  will  not  be  set  aside  on  appeal  if  they  ap- 
pear to  have  been  warranted  by  the  evidence,  or  if  there 
is  sufficient  evidence  to  sustain  them :  Hale  &  Kilburn 
Manufacturing  Co.  v.  Norcross,  199  Pa.  283 ;  Steinmeyer 
v.  Seibert,  190  Pa.  471;  Barlott  v.  Forney,  187  Pa.  301; 
Stockett  V.  Ryan,  176  Pa.  71. 

The  presumption  is  in  favor  of  the  validity  of  the 
deed  and  the  evidence  to  overcome  it  does  not  api)ear 
either  through  the  witnesses  or  the  findings  of  the  court: 
Crothers  v.  Crothers,  149  Pa.  201 ;  Audenreid's  App.,  89 
Pa.  114;  Real  Est.  Title  Ins.  &  Trust  Co.  v.  Maguire,  17 
Montgomery  County  25;  Eckert  v.  Flowry,  43  Pa.  46; 
Doran  v.  McConlogue,  150  Pa.  98;  Krider  v.  Krider,  17 
Montgomery  County  9 ;  Campbell  v.  Brown,  183  Pa.  112. 

Opinion  by  Mb.  Justice  Moschziskbb^  March  18, 
1912: 

On  December  27,  1906,  Charles  Matthaei,  a  man  sev- 
enty-six years  old,  conveyed  in  fee-simple  to  the  defend- 
ant. Dr.  Pownall,  who  had  been  for  some  time  his  at- 
tending physician  and  medical  adviser,  a  100-acre  farm, 
which  the  court  found  was  then  worth  seven  to  eight 
thousand  dollars.  The  consideration  mentioned  in  the 
deed  was  seventy-five  hundred  dollars,  but  no  part  of 
that  sum  was  paid  or  intended  to  be  paid  by  the  grantee, 
— the  actual  consideration  being  a  contemporaneous 
written  contract  whereby  the  grantee  agreed  to  pay 
Matthaei  $400  a  year  in  quarterly  payments  during  the 
remainder  of  his  Ufe.  On  December  26,  1906,  Dr. 
Pownall  wrote  a  letter  to  Matthaei  in  which  he  referred 
to  the  difficulty  of  getting  farm-work  done,  and  stated 
that  he  had  been  informed  the  farm  in  question  would 
uot  bring  over  $40  or  $50  an  acre,  and  that  he  thought 
there  was  little  prospect  of  getting  $80  an  acre;  he  re- 
minded Matthaei  that  in  an  elBfort  to  sell  he  would  be  put 
to  the  expense  of  advertising,  and  even  if  he  was  success- 
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ful,  that  he  would  have  the  risk  of  investing  the  pro- 
ceeds. Dr.  Pownall  makes  a  passing  reference  in  the 
letter  to  what  he  terms  an  agreeable  offer  made  by 
Matthaei  to  him,  adding,  '*!  am  willing  to  accept  your 
offer  by  obligating  myself,  my  heirs  and  assigns,  to  pay 
you  f  100  every  3  months  as  long  as  you  live  and  not  to 
sell  the  farm  until  I  have  satisfied  you  that  you  will  be 
secured  in  your  income.  I  will  also  promise  to  give  you 
free  professional  care  so  long  as  you  are  within  the 
limits  of  my  practice,  and  will  cheerfully  administer  to 
your  wants  and  comforts....'..     If  you  need  extra 

money  I  will  feel  obligated  to  give  it If  you  think 

tavorably  of  the  proposition,  let  us  get  it  fixed  up 

promptly "    The  next  day  Dr.  Pownall  brought 

the  deed  and  contract  to  his  patient  and  they  were  duly 
executed.  Shortly  after  this  the  defendant  rented  the 
property  for  |525  per  annum,  and  in  February,  1908, 
he  sold  it  for  f8,118 ;  of  this,  f 6,500  remained  on  mort- 
gage and  the  balance  was  paid  in  cash.  On  November 
4. 1908,  Matthaei  died,  leaving  to  survive  him  as  his  heirs 
certain  brothers,  sisters,  and  children  of  deceased  sis- 
ters. These  heirs  filed  the  present  bill  against  Dr.  Pow- 
nall upon  the  theory  that  the  conveyance  had  been  se- 
cured by  fraud,  praying  that  the  mortgage  held  by  him 
should  be  assigned  to  them  and  that  he  should  be  de- 
creed to  account  for  the  cash  consideration  paid  him  in 
the  sale  of  the  property,  and  for  all  income  therefrom. 

The  letter  from  Dr.  Pownall  to  Matthaei  speaks  for 
itself,  and  the  answer  filed  admits  the  other  actual  facts 
essential  to  the  plaintiff's  case;  in  it  the  defendant 
frankly  states  that  "it  may  have  been  true  that  Matthaei 
spoke  to  me  in  relation  to  disposing  of  said  farm  for 
the  reason  that  I  was  his  physician  and  friend  and  he 
had  confidence  in  me;"  but  he  denies  that  Matthaei  was 
at  all  enfeebled  in  mind  or  body,  or  that  he  had  been 
influenced,  deceived  or  defrauded  in  any  way  or  manner 
whatsoever  into  the  execution  of  the  conveyance  in  ques- 
tion.   When  the  case  came  on  for  hearing  the  chancellor 
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found  the  material  facts  as  we  have  stated  them,  but 
he  further  found  that  Matthaei  had  sufficient  mental 
capacity  to  understand  what  he  was  doing,  that  he  had 
offered  the  farm  to  others  on  practically  the  same  condi- 
tions that  he  had  conveyed  it  to  the  defendant,  and  that 
in  making  the  conveyance  he  acted  on  his  own  desires. 

The  court  below  correctly  concluded  that  the  defend- 
ant, by  reason  of  his  position  of  attending  physician  oc- 
cupied a  confidential  relation  toward  Matthaei,  which 
was  strengthened  by  ^^the  close  personal  relationship 
between  the  two  men;'*  that  Dr.  Pownall  ^^in  his  letter 
of  December  26,  1906,  assumed  a  high  moral  ground 
that  would  naturally  lead  Matthaei  to  repose  trust  and 
confidence  in  the  defendant's  fairness  and  desire  to  do 
right;"  that  the  parties  by  reason  of  their  confidential 
relationship  "did  not  deal  at  arm's  length;"  that  the 
consideration  paid  for  the  property  was  "wholly  inade- 
quate inasmuch  as  it  represented  only  5  per  cent,  an- 
nually of  the  fair  market  value  of  the  farm ;  and  also  in 
view  of  the  old  age  of  the  said  Matthaei  and  the  certainty 
of  his  death  within  a  short  period ;"  that  the  confidential 
relationship  between  the  parties  and  the  inadequacy 
of  consideration  threw  "the  burden  upon  the  defendant 
of  showing  that  the  agreement  of  December  27,  1906, 
was  fair,  conscionable  and  proper  beyond  a  taint  of 
suspicion  of  fraud,  undue  infiuence  or  overreaching  on 
the  part  of  the  defendant;"  and  that  the  fact  that 
Matthaei  "may  have  offered  his  farm  to  other  jmrties 
upon  similar  terms  does  not  absolve  the  defendant  from 
the  duty  of  showing  that  this  contract  was  fairly  and 
properly  entered  into."  After  thus  correctly  stating  the 
law,  the  learned  court  below  reached  the  final  conclusion 
that,  since  Matthaei  was  in  possession  of  all  his  faculties 
and  knew  what  he  was  doing,  there  was  "no  presump- 
tion from  all  the  evidence  in  the  case  that  would  war- 
rant a  finding  that  the  conveyance  was  obtained  by 
fraud,"  stating,  "We  are  averse  to  assenting  to  the 
proposition  that  because  a  man  has  been  a  friend  of 
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the  grantor  for  a  number  of  years  and  acted  in  a  pro- 
fessional capacity,  that  therefore  it  must  be  assumed 
that  he  exercised  undue  influence  upon  the  grantor  to 
obtain  a  grant  of  land/'  and  dismissed  the  bill ;  in  this 
there  was  error. 

Before  we  refer  to  the  controlling  principles  of  law, 
it  is  to  be  noted  that  the  grant  to  Dr.  Pownall  involved 
four-fifths  of  Matthaei's  entire  estate ;  that  the  defendant 
was  the  near  neighbor,  close  personal  friend  and  attend- 
ing physician  of  the  grantor  who  reposed  great  confi- 
dence in  him ;  that  the  day  before  the  grant  the  defend- 
ant wrote  to  Matthaei,  who  lived  in  a  boarding-house 
kept  by  a  woman  over  eighty  years  of  age  and  several 
miles  from  his  relatives,  deprecating  a  sale  or  attempt  to 
sell  his  property,  conveying  to  his  mind  a  value  much 
below  its  real  worth,  and  promising,  if  the  farm  was 
deeded  to  him,  Pownall,  that  he  would  not  only  pay  the 
sum  of  1400  per  year,  but  would  obligate  himself  not 
to  dispose  of  the  property  until  Matthaei  was  satisfied 
that  he  would  be  secure  in  his  income,  and  that  he 
would  give  the  latter  free  professional  services  and 
cheerfully  administer  to  his  wants  and  comforts  during 
life.  It  is  further  to  be  noted  that  the  contract,  as 
actually  executed,  contained  neither  of  the  last  two 
stipulations,  but  left  the  defendant  free  to  dispose  of 
the  property  and  put  the  money  in  his  pocket  without 
any  security  to  Matthaei  whatever;  that  the  defendant 
failed  in  his  answer  and  proofs  to  give  any  explanation 
of  these  material  omissions,  to  claim  or  show  that 
Matthaei  had  understood  or  assented  to  the  same,  that  he 
had  been  advised  of  his  rights,  that  the  papers  as  exe- 
cuted had  been  explained  to  him,  or  that  it  had  been 
suggested  to  him  in  any  manner  that  he  should  have 
the  counsel  of  an  attorney  or  other  adviser  in  this  trans- 
fer to  his  friend,  neighbor  and  physician,  of  the  greater 
part  of  his  small  estate. 

30  C5yc.  at  page  1570,  states,  "the  relation  of  the 
physician  to  his  patient  is  one  of  trust  and  confidence. 
Vol.  C3CXXXV— 30 
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and  while  such  relation  does  not  per  se  forbid  the  ac- 
ceptance of  a  gift  or  conveyance  by  him  from  his  patient, 
the  burden  is  on  the  physician  to  prove  that  such  gift 
or  conveyance  was  fairly  and  honestly  obtained  and  that 
the  transaction  was  above  suspicion/*  This  is  a  cor- 
rect statement  of  the  law:  Unruh  v.  Lukens,  166  Pa. 
324.  In  Darlington's  Estate,  147  Pa.  624,  at  page  629, 
we  said  that,  "The  confidential  relation  is  not  confined 

to  any  specific  association  of  the  parties  to  it It 

embraces physician  and  patient,  and  generally,  all 

persons  who  are  in  any  relation  of  trust  and  confidence. 
When  the  relation  exists  the  consequent  duties  and  ob- 
ligations are  perfectly  well  established  by  long  settled 
law;"  at  page  632,  "A  confidential  adviser  is  not  per- 
mitted to  avail  himself  either  of  the  necessities  of  his 
client  or  his  good  nature,  liberality  or  credulity,  to  ob- 
tain undue bargains . . ;"  and  at  page  633, 

the  burden  of  establishing  perfect  fairness,  adequacy 
and  equity  is  thrown  upon  the  confidential  adviser  and 
"if  no  such  proof  is  established,  courts  of  equity  treat 
the  case  as  one  of  constructive  fraud.'' 

In  a  case  like  the  present,  where  a  conveyance  of  the 

greater  part  of  the  grantor's  estate  was  made  to  one 

I  occupying  a  confidential  relation  toward  him,  it  is  not 

I  necessary  that  actual  fraud  should  appear.    As  early  as 

1850,  in  discussing  this  subject  in  Greenfield's  Estate, 

14  Pa.  489,  at  page  505,  we  said  that  the  evidence  did  not 

"justify  a  charge  of  actual  fraud But  in  spite  of 

this  concession,  a  rule  of  public  policy  and  pure  morals 
founded  in  long  experience  of  the  human  heart  and 

knowledge  of  man's  cupidity,  interi)oses The 

case  represents  what  is  called  a  constructive  fraud, 
springing  from  the  confidential  relations  existing  be- 
tween the  parties.  This  peculiarity,  withdrawing  it 
from  the  operation  of  ordinary  rules,  throws  upon  the 
beneficiaries  the  duty  of  showing  expressly  that  the  ar- 
rangement was  fair  and  conscientious,  beyond  the  reach 
of  suspicion.    In  requiring  this,  courts  of  equity  act  ir- 
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i-espective  of  any  admixture  of  deceit,  imposition,  over- 
reaching or  other  positive  fraud.  As  it  has  often  been 
said,  the  principle  stands  independently  of  such  ele- 
ments of  active  mischief.  It  is  founded  upon  a  motive 
of  general  policy,  and  is  designed  to  protect  a  party,  so 
far  as  may  be,  against  his  own  overweening  confidence 
and  self-delusion,  the  infirmities  of  a  hasty  judgment, 
and  even  the  impulses  of  a  too  sanguine  temperament.^' 
And  in  Miskey's  Appeal,  107  Pa.  611,  referring  to  the 
same  general  subject,  at  page  630,  by  quotation  from  a 
noted  English  case,  we  said  that  the  question  was  not 
whether  the  grantor  "knew  what  she  was  doing,  had 
done  or  proi>osed  to  do,  but  how  the  intention  was  pro- 
duced ;  whether  all  that  care  and  providence  was  placed 
round  her,  as  against  those  who  advised  her,  which  from 
their  situation  and  relation  with  respect  to  her  they 
were  bound  to  exert  on  her  behalf." 

Applying  these  principles  to  the  present  case,  the  un- 
disputed facts  constitute  a  constructive  fraud,  which  the 
defendant  failed  to  overcome  by  any  sufllcient  evidence. 
The  fact  that  Matthaei  had  no  mental  weakness,  and  the 
further  fact  that  he  had  suggested  to  others  that  he 
desired  to  get  rid  of  his  farm  and  was  willing  to  part 
with  it  on  some  such  terms  as  those  contained  in  the  con- 
tract between  Dr.  Pownall  and  himself,  were  not  suf- 
ficient to  meet  the  burden  cast  upon  the  defendant.  That 
burden  could  only  have  been  met  by  clearly  showing  that 
the  value  of  the  grantor's  property  and  the  inadequacy 
of  the  bargain  he  was  making  had  been  honestly  brought  \ 
home  to  him,  or  that  he  had  been  given  the  opportunity 
of  independent  advice;  and  in  this  particular  case  the 
departure  in  the  contract  as  actually  made  from  the 
terms  suggested  in  the  defendant's  letter  should  have 
been  explained,  in  order  properly  to  sustain  the  bona 
fides  of  the  transaction ;  none  of  these  things  wasi  done, 
however.  On  the  contrary,  it  was  shown  that  not  even 
the  witnesses  to  the  documents  knew  their  nature,  and 
that  the  only  attorney  present  was  the  one  acting  for 
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the  defendant  As  we  said  in  Darlington's  Estate, 
supra,  at  page  635,  such  transactions  are  not  condemned 
because  of  mental  incapacity  on  the  part  of  the  grantor 
or  proof  of  actual  fraud,  but  because  of  the  absence  of 
that  full  and  satisfactory  proof  that  the  contract  in 
question  was  the  free  and  intelligent  act  of  the  parl^, 
fully  explained  to  him,  and  done  with  a  thorough  knowl- 
edgejof  the  bargain  and  all  its  consequences. 

The  rule  that  a  responsive  answer  must  be  overcome 
by  two  witnesses,  etc.,  has  no  application  to  a  case  like 
this  where  the  denial  goes  only  to  the  legal  effect  of  the 
essential  facts  and  not  to  their  existence:  Everhart's 
Appeal,  106  Pa.  349,  354.  The  burden  was  upon  the 
defendant  to  explain  fully  the  transaction  complained 
of  in  such  a  manner  as  to  demonstrate  its  bona  fides; 
if  Matthaei  were  alive  to-day  and  were  the  complainant 
on  the  record  as  presented  it  cannot  be  doubted  that  a 
chancellor  would  grant  him  the  relief  prayed  for;  the 
present  complainants  have  the  same  right.  While  the 
defendant  should  pay  the  costs,  he  should  be  allowed 
all  the  moneys  properly  expended  by  him  upon  tho 
property  and  the  sum  of  the  payments  made  to  Matthaei 
under  the  contract. 

It  is  not  necessary  specifically  to  pass  upon  all  the 
assignments  of  error.  The  last  two  which  go  to  the  dis- 
missal of  the  bill  are  sustained,  the  decree  is  reversed, 
the  bill  is  reinstated,  and  the  record  is  remitted  to  the 
court  below  with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  expressed  in  this  opinion. 
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Fidelity  and  Deposit  Co.  of  Maryland  v.  Phillips, 

Appellant. 

Principal  and  surety — Several  bonds — Contribution, 

1.  The  fact  that  there  are  two  or  more  bonds  instead  of  one, 
but  all  conditioned  to  be  answerable  for  one  general  purpose,  does 
not  affect  the  primary  liability  of  the  sureties  on  each  bond. 
While  the  bonds  remain  in  force  the  cestuis  que  trustent  may 
elect  to  proceed  against  the  sureties  on  either  bond,  and  if  a 
surety  on  either  bond  is  compelled  to  pay  the  entire  amount  of  the 
default,  he  may  proceed  against  his  co-sureties  on  all  the  bonds 
remaining  in  force,  for  contribution. 

2.  Where  a  bond  is  entered  by  a  trustee  in  the  orphans'  court 
and  thereafter  a  second  bond  is  entered  as  additional  security, 
and  the  sureties  on  the  old  bond  do  not  ask  for  their  discharge, 
they  will  continue  liable  on  their  bond;  and  if  the  sureties  on  the 
second  bond  are  compelled  to  pay  a  loss,  the  sureties  on  the  first 
bond  will  be  liable  to  contribution. 

3.  Where  one  of  two  sureties  on  the  first  of  two  successiye 
bonds  of  a  trustee,  consents  to  an  improper  investment,  and  a  loss 
results,  such  consenting  surety  is  liable  although  his  non-consent- 
ing surety  may  be  discharged;  and  if  the  sureties  on  the  second 
bond  have  been  compelled  to  pay  the  loss,  the  consenting  surety  on 
the  first  bond  will  be  liable  to  contributions  to  the  full  measure  of 
his  liability  on  his  own  bond. 

4.  Where  sureties  are  bound  by  different  sums  in  different  in- 
stnunents,  they  are  liable  in  propo^on  to  the  penal  simis  in  the 
respective  bonds. 

Argued  Feb.  8,  1912.  Appeal  No.  203,  Jan.  T.,  1911, 
by  defendant  from  decree  of  C.  P.  Chester  Co.,  No.  512, 
in  equity,  in  case  of  Fidelity  &  Deposit  Company  of 
Maryland  v.  Lewis  Phillips  and  Sarah  C.  Massey  and 
Joseph  W.  Hawley,  Executors  of  Isaac  Massey,  de- 
ceased. Before  Fell,  C.  J.,  Mestebzat,  Pottbb,  Elkin 
and  MoscHziSKBR,  JJ.    Aflaimed. 

Bill  in  equity  for  contribution. 
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HBMPHiLiiy  P.  J.,  foand  the  facts  to  be  as  follows : 

This  is  a  bill  to  compel  pro  rata  contribution  by  the 
defendants,  who,  the  plaintiff  alleges,  were  co-sureties 
with  it  for  a  defaulting  trustee  and  whose  default  has 
been  paid  in  full  by  it  alone,  under  the  following  facts 
and  circumstances. 

On  August  12,  1889,  John  A.  Rupert  was  appointed 
by  the  orphans'  court  of  this  county,  trustee  of  Helen  H. 
Holmes,  in  place  of  Samuel  Dutton,  deceased,  who  had 
been  the  sole  surviving  trustee  of  the  said  Helen  H. 
Holmes  under  the  will  of  her  father,  Daniel  B.  Hinman, 
deceased;  and  received  from  the  legal  representatives 
of  the  said  Dutton  the  trust  fund  of  |12,017.12,  first 
having  given  bond  for  the  faithful  performance  of  his 
duties,  as  trustee  in  the  sum  of  {24,100  with  Isaac  Mas- 
sey  and  Lewis  Phillips  as  sureties,  which  bond  was  joint 
and  not  several  and  was  approved  by  said  court  The 
investments  received  by  Mr.  Rupert  bore  the  rate  of 
interest  then  current  here,  and  for  that  reason  were  un- 
satisfactory to  the  cestuis  que  trustent,  Mrs.  Holmes  and 
her  daughter,  Juliet  C.  Johnson  (to  whom  the  principal 
passed  upon  the  death  of  her  mother),  who  were  desir- 
ous for  an  increase  of  income.  Soon  after  Mr.  Rupert's 
appointment,  he  was  visited  by  Mr.  Holmes,  the  hus- 
band and  father  of  the  cestuis  que  trustent,  with  the 
view  of  having  him  invest  the  trust  funds  in  securities 
bearing  a  higher  rate  of  interest. 

In  company  with  Dr.  Isaac  Massey,  who  was  a  son-in- 
law  of  the  late  Daniel  B.  Hinman,  and  brother-in-law  of 
Mr.  Holmes,  both  having  married  daughters  of  said  Hin- 
man, Mr.  Rupert  took  Mr.  Holmes  to  the  office  of  his 
counsel,  Mr.  Hause,  where  the  propriety  and  desirability 
of  the  change  was  discussed. 

Mr.  Hause  said  he  would  not  advise  his  client  to  make 
such  investments,  unless  authorized  by  the  c^tuis  que 
trustent  so  to  do,  in  writing  and  agreeing  to  relieve  him 
and  his  sureties  from  all  losses  by  reason  of  such  change, 
save  only  ^^for  losses  happening  by  gross  negligence  on 
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the  part  of  said  trustee."  Such  an  agreement  was  sub- 
sequently prepared  by  Mr.  Hause  and  executed  by  the 
cestuis  que  trustent,  in  the  latter  part  of  September, 
1889,  and  returned  to  Mr.  Rupert,  who  thereupon 
changed  the  investments  to  those  bearing  a  higher  rate 
of  interest,  mainly  Kansas  mortgages. 

At  this  meeting  Mr.  Holmes  expressed  himself  as 
anxious  to  have  the  funds  invested  in  a  Massachusetts 
corporation,  called  the  Weimer  CJompany  or  the  Weimer 
Investment  Company,  in  which  he  was  interested.  But 
Dr.  Massey  thought  such  an  investment  unwise  and  sug- 
gested that  the  funds  could  be  invested  in  western  securi- 
ties, that  in  his  judgment  were  entirely  safe. 

Dr.  Massey  and  Mr.  Rupert  were  intimate  friends;  he 
was  instrumental  in  securing  him  as  trustee ;  made  in- 
vestments, in  western  securities  for  himself  and  for  his 
father  through  him ;  visited  his  office  "frequently  two  or 
three  times  a  week ;"  knew  of  the  agreement  and  so  upon 
its  receipt  from  the  cestuis  que  trustent  Mr.  Rupert 
called  upon  him  at  his  home  and  told  him  he  "could  not 
consent  to  invest  the  fund  in  the  Weimer  Investment 
Company  bonds,"  and  why — and  that  he  "proposed  to  in- 
vest moneys  in  Kansas  mortgages,  negotiated  by  the 
Kansas  Investment  Company,  under  the  management 
then  of  C.  N.  Beale,  of  Topeka,  Kansas."  To  this  the  Dr. 
neither  dissented  or  approved — ^he  made  no  comment 
at  all. 

On  May  24,  1899,  Mr.  Rupert  filed  his  first  account, 
which  not  being  excepted  to  was  duly  confirmed. 

Dr.  Isaac  Massey  died  January  31,  1899,  and  in  the 
latter  part  of  that  year  Mr.  Rupert  was  requested  by 
counsel  to  give  an  additional  bond  or  security,  which  he 
complied  with  by  filing  on  January  29,  1900,  a  bond  of 
the  plaintiff  company  in  the  sum  of  |15,000. 

On  November  6,  1903,  a  second  account  was  filed  by 
the  trustee,  to  which  exceptions  were  filed  resulting  in  a 
surcharge  and  a  finding,  that  there  was  due  from  th© 
trustee  to  the  cestuis  que  trustent  the  sum  of  {12,01712* 
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Mr.  Rupert  having  become  insolvent,  the  orphans'  court 
on  February  26,  1906,  upon  petition,  dismissed  him  and 
appointed  Benjamin  W.  Haines  trustees  in  his  place. 

The  new  trustee  then  brought  suit  upon  the  bond  of  the 
plaintiff  company,  which  resulted  on  February  17, 1908, 
in  a  verdict  for  the  plaintiff  for  {1^^279.89,  upon  which 
judgment  was  duly  entered  and  upon  appeal  was  af- 
firmed by  the  Supreme  Court.  (See  Com.  v.  Fidelity  & 
Deposit  Co.,  224  Pa.  95.) 

On  April  12, 1909,  the  defendant  company  (the  plain- 
tiff here)  paid  the  judgment  with  interest  and  costs, 
amounting  in  all  to  {15,325.00  and  on  May  13,  1909, 
filed  this  bill  for  contribution. 

There  is  no  evidence  that  the  defendant,  Lewis  Phil- 
lips, who  has  died  since  the  filing  of  this  bill,  ever  saw  or 
knew  of  the  existence  of  the  agreement  of  September, 
1889. 

The  court  decreed :  "That  Sarah  C.  Massey  and  Jo- 
seph W.  Hawley,  executors  of  Isaac  Massey,  deceased, 
contribute,  reimburse  and  pay  over  unto  the  plain- 
tiff. Fidelity  and  Deposit  Company  of  Maryland, 
24100-39100  of  114,279.89,  being  the  sum  of  |8,801.67, 
with  interest  thereon  to  be  computed  from  February  18, 
1908,  amounting  (on  December  14, 1910,  the  date  of  the 
decree)  to  the  sum  of  {10,291.56,  and  that  they  pay  the 
costs  of  this  proceeding." 

Error  assigned  was  the  decree  of  the  court. 

flf.  D,  Ramsey  and  E.  H.  Hall,  for  appellants. — The 
appellants  were  discharged  by  the  agreement  between 
the  cestuis  que  trustent  and  the  trustee:  Bensinger  v. 
Wren,  100  Pa.  500;  Nesbit  v.  Turner,  155  Pa.  429;  Baus- 
chard  v.  Fidelity  &  Casualty  Co.,  21  Pa.  iSuperior  Ct 
370;  North  American  Land  Co.'s  Estate,  60  Pa.  247; 
Hibbs  V.  Rue,  4  Pa.  348;  Brez  v.  Warner,  9  W.  N.  C.  45; 
Shackamaxon  Bank  v.  Yard,  150  Pa.  351;  Butter  v. 
Hall,  31  111.,  App.  647. 
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The  surety  is  a  favorite  in  law  and  all  intentments 
must  be  resolved  in  his  favor:  Young  v.  American 
Bonding  Co.,  228  Pa.  373 ;  North  American  Land  Co.'a 
Estate,  60  Pa.  247;  Bensinger  v.  Wren,  100  Pa.  500. 

In  an  action  for  contribution  between  sureties,  any  de- 
fense can  be  made  that  would  have  availed  against  the 
creditor:  Baily's  Estate,  156  Pa.  634;  Lowndes  v. 
Pinckney,  1  Bichardson  Eq.  (S.  C.)  155. 

If  there  are  several  sureties  liable  for  the  same  debt, 
and  the  creditor  releases  one  of  them  from  liability  and 
does  not  thereby  materially  alter  the  contract,  he  re- 
leases the  remaining  surety  to  the  extent  that  such  re- 
leased surety  would  otherwise  have  been  liable  to  con- 
tribute to  his  co-surety :  Mortland  v.  Himes,  8  Pa.  265; 
Schock  V.  Miller,  10  Pa.  401 ;  Elingensmith  v.  Klingen- 
smith,  31  Pa.  460. 

Wm.  A.  Glasgow^  Jr.,  with  him  John  H.  Hall  and 
Cornwell  d  Cornwell,  for  appellee. — The  consenting 
surety,  Dr.  Isaac  Massey,  was  not  discharged  from  lia- 
bility, per  se,  by  the  fact  that  his  co-surety,  Mr.  Lewis 
Phillips,  was  discharged :  Swanzey  v.  Parker,  50  Pa. 
441;  Schock  v.  Miller,  10  Pa.  401;  Cox  v.  Detwiler,  1  W. 
N.  C.  94;  Holt  v.  Bodey,  18  Pa.  207;  Talmage  v.  Burlin- 
game,  9  Pa.  21 ;  Weist  v.  Jacoby,  62  Pa.  110. 

The  right  of  contribution  exists  between  the  two  bonds 
filed  in  the  Orphans'  Court:    Com.  v.  Cox,  36  Pa.  442 
Com.  V.  Fidelity  &  Dep.  Co.,  224  Pa.  95;  Com.  v.  Transue, 
2  North.  County  313;  Com.  v.  Bisdom,  8  Phila.  23;  New 
comer's  App.,  43  Pa.  43;  Com.  v.  Bogers,  53  Pa.  470 
White  V.  Com.,  39  Pa.  167;  Bownman  v.  Kistler,  33  Pa. 
106;  Busch's  Est,  12  Phila.  53. 

The  loss  resulting  from  the  surcharge  against  the  trus- 
tee, John  A.  Eupert,  should  be  apportioned  between  the 
two  bonds  filed  by  him  according  to  the  amounts  of  the 
respective  penalties  named  in  such  bonds:  Deering  v. 
'Winchelsea,  2  Bos.  &  Pul.  270;  Craythome  v.  Swin- 
burne, 14  Ves.  Jr.  160 ;  Loring  v.  Bacon,  57  Mass.  465 ; 
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Bell  V.  Jasper,  37  N.  C.  597;  Jones  v.  Hays,  38  N,  C. 
502;  Jones  v.  Blanton,  41  N.  C.  115;  Moore  v.  Boudinot, 
64  N.  C.  190 ;  Moore  v.  Hanscom,  103  S.  W.  Eepr.  (Tex.) 
665. 

The  full  share  of  the  surcharge  apportionable  to  the 
first  bond  filed  by  Dr.  Massey  and  Mr.  Phillips,  should  be 
borne  by  the  surety  remaining  liable  on  said  bond: 
Wolf  V.  Fink,  1  Pa.  435;  Burson  v.  Kincaid,  3  P.  &  W. 
57;  Boughton  v.  Bank  of  Orleans,  2  Barb.  Ch.  (N.  Y.) 
458. 

Opinion  by  Me.  Justice  Elkin,  March  18, 1912 : 
In  Com.  V.  FideUty  &  Deposit  Co.,  224  Pa.  95,  the  judg- 
ment entered  by  the  court  below  against  the  bonding 
company,  appellant  there  and  appellee  here,  was  af- 
firmed. The  result  of  that  judgment  was  to  charge  the 
bonding  company  with  the  entire  default  of  the  trustee, 
amounting  at  that  time  to  |14,279.89.  The  appellee 
bonding  company  then  brought  this  suit  for  contribution 
against  the  sureties  on  a  former  bond  given  by  the  same 
trustee  to  insure  the  faithful  discharge  of  his  duties  and 
to  secure  a  proper  accounting  of  the  trust  funds.  Unless 
the  sureties  on  the  former  bond  were  discharged  their 
liability  to  answer  for  the  default  of  the  trustee  to  those 
interested  in  the  trust  estate  still  continues,  and  it  fol- 
lows as  a  legal  consequence,  if  there  was  a  separate  bond 
taken  as  an  additional  security,  and  the  surety  on  the 
additional  bond,  paid  the  loss  resulting  from  the  de- 
fault, the  surety  thus  required  to  make  good  the  de- 
fault, may  proceed  against  the  sureties  not  discharged 
for  contribution.  The  fact  that  there  are  two  or  more 
bonds  instead  of  one,  but  all  conditioned  to  be  answer- 
able for  one  general  purpose,  does  not  affect  the  primary 
liability  of  the  sureties  on  each  bond.  While  the  bonds 
remain  in  force  the  cestuis  que  trustent  may  elect  to 
proceed  against  the  sureties  on  either  bond,  and  if  a 
surety  on  either  bond  is  compelled  to  pay  the  entife 
amount  of  the  default,  he  may  proceed  against  his  co- 
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sureties  on  the  same  bond,  or  the  sureties  on  all  the 
bonds  remaining  in  force,  for  contribution.  This  rule 
of  law  is  of  such  universal  application  as  to  make  it  un- 
necessary to  cite  authorities  in  support  of  it  The  only 
question  that  could  arise  on  this  branch  of  the  present 
case  is  whether  the  first  bond  still  remained  in  force 
after  the  taking  of  the  new  bond.  The  learned  court  be- 
low held  that  both  bonds  remained  in  force,  and  this 
court  is  of  the  same  opinion.  There  were  two  sureties 
on  the  ori^al  bond  which  was  executed  in  1889.  Ten 
years  later  one  of  the  sureties  died,  whereupon  the  ces- 
tuis  que  trustent  through  their  counsel  requested  the 
trustee  to  give  additional  security.  Neither  the  sur- 
viving surety  nor  the  representatives  of  the  deceased 
surety  did  anything  by  way  of  asking  to  be  relieved  from 
liability  on  the  original  bond,  nor  did  they  ask  for  addi- 
tional security.  The  original  bond  as  filed  and  approved 
by  the  court  remains  unchanged  and  is  of  record  in  the 
Orphans*  Court  of  Chester  county.  No  petition  was  pre- 
sented, nor  was  any  request  made  by  the  sureties,  nor  by 
anyone  else,  when  the  new  bond  was  taken,  asking  for  a 
discharge  of  the  sureties  on  the  original  bond.  Indeed, 
the  record  and  the  facts  show  what  the  learned  court  be- 
low assumed  as  the  basis  of  its  findings,  that  the  new 
bond  was  demanded  and  given  as  an  additional  security 
and  not  as  a  substitution  for  the  original  bond.  There 
was  no  express  discharge  by  order  of  court;  and,  cer- 
tainly, under  the  facts  and  the  rule  of  our  cases  such  a 
discharge  did  not  result  by  operation  of  law.  We  con- 
clude, therefore,  that  both  bonds  continued  in  force  and 
the  liability  of  the  sureties  on  the  first  bond  was  not  dis- 
charged by  taking  the  new  bond. 

It  is  further  contended  that  the  sureties  on  the  first 
bond  were  discharged  because  the  trustee  and  the  cestuis 
que  trustent  entered  into  an  agreement  authorizing  the 
investment  of  the  trust  fund  in  western  mortgages  with- 
out their  knowledge  or  consent.  The  learned  court  be- 
low found  as  a  fact,  that  one  of  the  sureties  advised  this 
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investment  to  be  made,  and  must  therefore  be  held  to 
have  given  his  consent,  bat  as  to  the  other  surety,  the 
evidence  did  not  show,  that  he  had  any  knowledge  of 
such  an  investment  being  made,  or  that  he  had  consented 
to  such  a  disposition  of  the  trust  fund.  The  consenting 
surety  was  held  bound  according  to  his  original  under- 
taking, while  the  non-consenting  surety  was  said  to  be 
discharged  from  all  liability.  There  is  a  suggestion  that 
the  court  may  have  erred  in  holding  the  one  surety  to  be 
discharged,  but  no  exception  was  taken,  and  as  the  point 
is  not  assigned  for  error,  the  question  cannot  be  consid 
ered  here. 

It  is  strongly  urged  by  counsel  for  appellants  that  the 
learned  court  below  was  not  warranted  in  finding  that 
Dr.  Massey  had  consented  to  the  investment  of  the  trust 
fund  in  the  securities  from  which  the  loss  resulted.  Any 
other  finding  would  have  disregarded  the  established 
facts  and  the  plain  inferences  to  be  drawn  therefrom. 
No  other  conclusion  could  have  been  reached  without  do- 
ing violence  to  the  facts.  It  is  further  suggested  that 
the  discharge  of  the  non-consenting  surety  had  the  legal 
effect  of  discharging  the  consenting  co-surety.  This 
position  is  without  merit.  As  far  back  as  Wolf  v.  Pink, 
1  Pa.  435,  it  was  decided,  that  where  a  second  note  was 
given  in  satisfaction  of  a  first  note,  all  parties  to  the  first 
note  were  discharged,  and  the  remedy  is  on  the  second; 
but  if  time  only  is  given  on  the  first  note,  and  one  of  the 
joint  sureties  thereon  assented,  and  the  other  surety  dis 
sented,  in  a  suit  on  the  first  note,  an  award  in  favor 
of  the  dissenting  surety,  unappealed  from,  does  not 
operate  as  a  discharge  of  the  consenting  surety  and  the 
maker.  It  has  been  frequently  held  that  a  plaintiff  in 
IX  joint  action  against  several  parties  may  enter  a  nolle 
prosequi  as  to  a  defendant  pleading  matters  personal  to 
himself,^  and  still  recover  in  the  same  action  against  the 
other  defendants.  To  this  class  of  cases  belongs  that  of 
a  surety  who  seeks  and  obtains  a  discharge  in  equity  by 
the  conduct  of  the  creditor.    In  such  a  case  a  judgment 
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in  favor  of  one  surety  so  discharged  from  liability,  does 
not  operate  to  discharge  a  co-surety  who  is  not  in  posi- 
tion to  avail  himself  of  a  like  defense  personal  to  him- 
self. See  Schock  v.  Miller,  10  Pa.  401 ;  Holt  v.  Bodey,  18 
Pa.  207;  Swanzey  v.  Parker,  50  Pa.  441;  Weist  v.  Ja- 
coby,  62  Pa.  110. 

In  the  case  at  bar  the  consenting  surety  on  the  first 
bond  is  bound  to  make  contribution  to  the  surety  on  the 
second  bond  in  proportion  to  the  extent  of  their  respec- 
tive undertakings  and  the  extent  of  that  liability  is  the 
only  remaining  question  to  be  considered  here.  If  suit 
had  been  brought  on  the  first  bond,  instead  of  the  second, 
each  of  the  original  sureties  would  have  been  liable  for 
the  entire  default,  but  could  have  called  upon  his  co- 
surety for  his  share  of  the  loss.  But  if  one  surety  con- 
sented, and  the  other  dissented,  there  would  be  no  lia- 
bUity  on  the  dissenting  surety  and  the  whole  burden 
would  fall  ui>on  the  consenting  surety.  The  consenting 
surety  cannot  escape  the  full  measure  of  his  liability 
upon  the  ground  that  his  co-surety  did  not  join  in  giving 
his  consent.  If,  therefore,  a  judgment  had  been  obtained 
against  Dr.  Massey,  the  consenting  surety  on  the  origi- 
nal bond,  for  the  full  amount  of  the  default,  he  could 
only  have  claimed  contribution  from  the  sureties  re- 
maining bound.  The  rule  must  necessarily  work  both 
ways,  and  inasmuch  as  judgment  here  was  obtained  for 
the  full  amount  of  the  default  against  the  surety  on  the 
second  bond,  that  surety  has  the  right  to  demand  con- 
tribution in  proportion  to  the  liability  imposed  upon  the 
sureties  on  the  first  bond  according  to  their  several  un- 
dertakings. The  liability  of  each  surety  in  the  several 
undertakings  is  measured  by  the  penal  sum  in  the  re- 
spective bonds.  This  is  the  settled  rule  of  the  English 
cases,  and  it  has  been  approved  and  followed  by  most 
American  courts :  Deering  v.  Winchelsea,  2  Bos.  &  Pul. 
270 ;  Craythorne  v.  Swinburne,  14  Ves.  Jr.  160 ;  Loring 
V.  Bacon,  57  Mass.  465;  Bell  v.  Jasper,  37  N.  C.  597; 
Moore  v.  Hanscom,  103  S.  W.  Rep.  665.    The  rule  seems 


Digitized  by 


Google 


478    P.  &  D.  CO.  of  MARYLAND  v.  PHILLIPS,  Appellant 
Opinion  of  the  Court  [235  Ps. 

to  be  that  if  the  sureties  signed  the  same  instnuneDt 
there  would  be  equal  contribution  among  them^  bat 
where  the  sureties  are  bound  by  different  sums  in  dif- 
ferent instruments,  they  are  liable  in  the  proportion  of 
the  amounts  of  the  obligations  signed  by  them  respec- 
tively. This  court  very  recently  considered  the  question 
in  Malone  v.  Stewart,  in  an  opinion  not  yet  reported, 
in  which  it  was  held  that  the  liability  of  the  sureties 
to  contribute  was  in  proportion  to  the  penal  sums  in  the 
respective  bonds.  In  fixing  the  liability  of  the  consent- 
ing surety  in  the  present  case  this  rule  was  followed  by 
the  learned  court  below  and  we  think  properly  so. 
Decree  affirmed. 


Curran  v.  Delano,  Appellant, 

Mines  and  mining — Boundary  pillars — Width  of — Jurisdiction 
of  equity  to  determine  width — Act  of  June  2, 1891,  Art.  Ill,  See. 
10,  P.  L.  176,  Act  of  March  21,  1806,  ^  8m.  L.  326. 

1.  Under  the  Act  of  June  2,  1891,  Art.  m,  Sec.  10,  P.  L.  176, 
entitled  "An  act  to  provide  for  the  health  and  safety  of  persons 
employed  in  and  about  the  anthracite  coal  mines  of  Pennsylvania, 
and  for  the  protection  and  preservation  of  property  connected 
therewith,"  a  court  of  equity  has  no  jurisdiction  to  determine  the 
width  of  a  boundaiy  pillar  between  two  mines.  Such  width  of 
pillar  is  to  be  determined  under  the  act  by  the  engineers  of  the 
adjoining  property  owners  together  with  the  inspector  of  the 
district  in  which  the  mine  is  situated,  and  the  jurisdiction  of  this 
tribunal  is  exclusive.  The  fact  that  the  owners  of  one  of  the  mines 
removed  the  coal  from  its  mine  up  to  the  boundary  line,  cannot 
deprive  the  statutory  tribunal  of  the  authority  to  determine  the 
proper  width  of  the  pillar,  and  confer-such  authority  upon  a  court 
of  equity. 

2.  Where  a  decree  has  been  entered  on  a  bill  in  equity  ^^^ 
the  width  of  the  boundary  pillar  between  two  mines,  the  tv 
pellate  court  on  an  appeal  from  such  decree  will  not  reverse  the 
deciee  and  dismiss  the  bill,  but  will  direct  the  court  below  to  re- 
tain the  bill  imtil  the  width  of  the  boundary  pillar  or  the  ahsenoe 
of  necessity  for  one  shall  have  been  determined  by  the  inspector 
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and  engineers,  and  surveys  are  made  and  fQed  as  required  by  the 
Act  of  1891,  or  until  the  insi)ector  and  engineers  shall  have  decided 
that  no  pillar  is  needed  for  the  safety  of  the  employees  of  either 
mine.  When  such  action  has  been  taken,  the  court  below  will  then 
enter  a  decree  dismissing  the  bill. 

3.  Both  at  common  law  and  imder  the  Act  of  March  21,  1806,- 
4  Sm.  L.  326,  where  a  statute  creates  a  right  or  liability,  or  imposes 
a  duty,  and  prescribes  a  particular  remedy  for  its  enforcement, 
such  remedy  is  exclusive  and  must  be  strictly  pursued. 

Argued  Feb.  12, 1912.  Appeal,  No.  371,  Jan.  T.,  1910,^^ 
by  defendants,  from  decree  of  C.  P.  Schuylkill  Co., 
March  T.,  1909,  No.  3,  on  bill  in  equity  in  case  of  J[ghn^ 
E.  Curran,  Mine  Inspector  in  the  Eighteenth  Anthracite 
District  of  the  State  of  Pennsylvania  v.  Warren  Delano 
Jr.  and  Frederick  A.  Delano,  Trustees  under  the  last 
will  and  testament  of  Warren  Delano,  deceased,  and  un- 
der the  last  will  and  testament  of  James  S.  Cox,  deceas- 
ed. Before  Fell,  C.  J.,  Brown,  Mbstebzat,  Pottee  and 
Elkin,  JJ.    Bill  directed  to  be  retained. 

Bill  in  equity  for  an  injunction.    Before  Bbchtbl,  J. 
The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned,  was  decree  awarding  injunction. 

Ouy  E.  Farquhar  and  C.  E.  Berger,  with  them  Otto  E. 
Farquhar,  for  appellants. — This  act  of  assembly  is  very 
broad  and  not  only  provides  that  where  a  remedy  is  pro- 
vided or  duty  enjoined,  but  also  when  anything  is  di- 
rected to  be  done  by  any  act  or  acts  of  assembly,  the 
direction  of  the  said  acts  shall  be  strictly  pursued. 

This  act  of  assembly  has  been  very  strictly  construed. 

The  remedy  provided  by  the  act  need  not  be  a  legal 
remedy  or  proceedings  at  law  in  any  court:  Chestnut 
Hill  Turnpike  Company  v.  Martin,  12  Pa.  361 ;  Collins  v. 
Collins,  37  Pa.  387;  Huntingdon,  Cambria  &  Indiana 
Turnpike  Co.  v.  Brown,  2  Penrose  &  Watts  463 ;  Peter  v. 
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Schlosser,  81  Pa.  439;  Moreland  Twp.  v.  Gordner,  109 
Pa.  116. 

It  is  respectfully  submitted,  that  the  court  has  no 
jurisdiction  over  the  subject  matter  of  the  width  of  the 
boundary  pillar  and  could  not  obtain  jurisdiction  by  ac- 
quiescence or  consent  of  the  parties. 

James  J.  Moran,  for  appellee. 

Opinion  by  Mb.  Justice  Mbstbbzat,  March  18, 1912 : 
Warren  Delano  and  James  S.  Cox  were  the  owners  of 
a  tract  of  coal  land  in  Schuylkill  county.  By  a  lease 
dated  April  26,  1882,  they  leased  the  eastern  portion  of 
the  tract  to  the  Mill  Creek  Coal  company;  and  by  a 
lease  dated  March  8,  1888,  they  leased  the  western 
portion  to  certain  persons  who,  on  November  28,  1888, 
assigned  the  lease  to  the  Dodson  Coal  Company.  By  an 
agreement  dated  January  16,  1889,  the  parties  agreed 
upon  and  fixed  a  new  boundary  line  between  the  proper- 
ties of  the  two  coal  companies.  In  each  of  the  leases  it  is 
provided  that  between  the  outer  boundary  lines  of  the 
demised  premises  and  of  the  adjacent  property  there 
shall  be  left  a  solid  wall  of  coal  of  at  least  sixty  feet  in 
thickness,  which  shall  not  in  any  manner  be  broken 
through  without  the  written  consent  of  the  lessors. 
Prior  to  November  1,  1893,  the  Mill  Creek  Coal  Com- 
pany had  driven  its  gangways  on  the  north  side  up  to  its 
lines,  and  had  not  left  a  solid  wall  of  coal  within  its 
outer  boundary  lines  of  sixty  feet  in  width  as  required 
by  its  lease.  About  the  date  named  the  Mill  Creek  Com- 
pany's breaker  was  burned  and  the  workings  filled  with 
water  and  so  remained  until  the  colliery  was  reopened 
in  1906.  The  Dodson  Coal  Company  extended  its  work- 
ings to  within  three  hundred  feet  of  the  boundary  line. 
In  1908,  the  trustees  under  the  wills  of  Warren  Delano 
and  James  S.  Cox,  then  deceased,  requested  the  Dodson 
Coal  Company,  their  lessee,  to  mine  and  remove  the  coal 
up  to  and  within  one  hundred  and  twenty  feet  of  the 
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boundary  line  so  as  to  leave  a  pillar  of  that  width,  as 
required  by  the  leases,  between  the  two  mines. 

The  mine  inspector  notified  the  Dodson  Coal  Com- 
pany not  to  mine  within  three  hundred  feet  of  the  Mill 
Creek  Coal  Company's  workings,  but  the  notice  was  dis- 
regarded and  the  company  proceeded  to  drive  the  gang- 
way of  the  Buck  Mountain  vein  into  the  barrier  as  re- 
quired by  the  landowners.  The  mine  inspector  there- 
upon filed  this  bill  against  the  two  coal  companies  and 
their  officers.  The  amended  bill  avers  inter  alia:  that 
section  10  of  article  III  of  the  Act  of  June  2, 1891,  P.  L. 
176,  states  that  "it  shall  be  obligatory  on  the  owners  of 
adjoining  coal  properties  to  leave,  or  cause  to  be  left,  a 
pillar  of  coal  in  each  seam  or  vein  of  coal  worked  by 
them,  along  the  line  of  adjoining  property,  of  such 
width,  that  taken  in  connection  with  the  pillar  to  be  left 
by  the  adjoining  property  owner,  will  be  a  sufficient  bar- 
rier for  the  safety  of  the  employes  of  either  mine  in  case 
the  other  should  be  abandoned  and  allowed  to  fill  with 
water;''  that  the  barrier  pillar  now  standing  between 
the  underground  workings  of  the  two  collieries  is  three 
hundred  feet  in  width  and  the  defendants  are  extending 
the  Buck  Mountain  gangway  of  the  Dodson  Coal  Com- 
pany's colliery  east  into  the  pillar  and  by  so  doing  will 
reduce  the  width  thereof,  and  any  reduction  of  such 
width  will  make  it  insufficient  for  the  safety  of  the  em- 
ployes of  either  mine  in  case  the  other  should  be  aban- 
doned and  allowed  to  fill  with  water;  and  that  the  de- 
fendants had  been  notified  by  the  mine  inspector  not  to 
extend  the  gangway  any  further  east  and  that  by  so  do- 
ing the  width  of  the  barrier  pillar  would  be  decreased 
and  the  lives  of  all  persons  working  in  either  of  said 
mines  would  be  endangered  in  case  the  other  should  be 
abandoned  and  allowed  to  fill  with  water.  The  bill 
prays  that  the  defendants  be  restrained  from  extending 
the  Buck  Mountain  gangway  in  the  Dodson  Coal  Com- 
pany's colliery  any  further  into  the  barrier  pillar,  "or 
doing  any  other  matter  or  thing  whatsoever  that  may  re- 
Vol.  ccxxxv— 31 
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duce  the  width  of  said  barrier  pillar/'  and  for  general 
relief.  Each  of  the  two  coal  companies  and  their  otH- 
cers  filed  answers.  Subsequently,  Warren  Delano  Jr., 
and  Frederick  A.  Delano,  trustees  under  the  wills  of 
Warren  Delano,  deceased,  and  James  S.  Cox,  deceased, 
were  permitted  to  intervene  as  defendants.  They  filed 
a  demurrer  and,  that  being  overruled,  filed  an  answer. 
The  learned  court  entered  a  decree  against  all  of  the  de- 
fendant's restraining  them  from  reducing  the  width  of 
the  barrier  pillar  by  extending  the  Biick  Moun- 
tain gangway  in  the  Dodson  Coal  Company's  mine 
any  further  into  the  barrier  pillar  and  from  making 
any  other  opening  in  any  of  the  lifts  of  the  mine,  and 
from  doing  any  other  matter  or  thing  that  would  reduce 
the  width  of  the  barrier  pillar  to  less  than  three  hundred 
feet.  From  that  decree  the  trustees  of  the  two  estates 
have  taken  this  appeal,  and  have  assigned  as  error,  inter 
alia,  the  overruling  of  the  demurrer. 

The  trustees  allege  as  one  of  the  grounds  of  demurrer 
that  the  bill  does  not  set  out  facts  which  entitle  the 
plaintiff  to  the  relief  prayed  for.  They  contend  that 
under  the  facts  averred  the  court  has  no  jurisdiction, 
that  the  prayer  of  the  bill  requires  the  court  to  deter- 
mine the  width  of  the  barrier  pillar  in  order  to  give  the 
relief  prayed  for,  and  that  the  act  of  1891  having  pre- 
scribed the  method  of  determining  the  necessity  as  well 
as  the  width  of  a  barrier  pillar,  the  remedy  therein  pre- 
scribed must  be  pursued,  that  it  is  not  averred  that  the 
width  of  the  boundary  pillar  had  been  determined  as 
required  by  the  act,  and  that,  therefore,  the  bill  would 
not  lie.  We  think  the  learned  court  below  erred  in  not 
sustaining  this  contention,  and  in  overruling  and  dis- 
missing the  demurrer  filed  by  tKe  trustees. 

It  will  be  observed  that  the  bill  is  based  on  article  III, 
section  10,  of  the  Act  of  June  2, 1891,  P.  L.  176,  3  Purd. 
2566;  that  it  avers  that  the  reduction  of  the  width  of 
the  present  barrier  pillar  would  make  it  insufficient  for 
the  safety  of  the  mine  employes ;  and  that  the  decree  en- 
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joins  the  defendants  from  reducing  the  width  of  the  bar- 
rier pillar  to  less  than  three  hundred  feet  A  large 
amount  of  testimony  was  taken  by  the  learned  court  be- 
low for  the  purpose  of  determining  what  width  of  pil- 
lar between  the  two  collieries  was  necessary  to  protect 
the  employes.  The  proceeding,  therefore,  from  its  incep- 
tion to  and  including  the  final  decree  was  for  the  pur- 
pose of  establishing  the  proper  width  of  a  barrier  pillar 
which  should  be  left  to  protect  the  employes  in  the  Dod- 
son  Coal  Company's  mine.  The  court  was  without  jur- 
isdiction to  determine  the  question,  which  was  exclu-  I  ^ 
sively  cognizable  by  the  tribunal  created  by  the  act  of 
1891. 

Section  10  of  article  III  of  the  Act  of  June  2,  1891, 
P.  L.  176,  after  requiring  the  owners  of  adjoining  coal 
properties  to  leave  between  their  mines  a  barrier  pil- 
lar of  sufficient  width,  as  averred  in  the  bill,  provides  as 
follows :  "Such  width  of  pillar  to  be  determined  by  the 
engineers  of  the  adjoining  property  owners,  together 
with  the  inspector  of  the  district  in  which  the  mine  is 
situated,  and  the  surveys  of  the  face  of  the  workings 
along  such  pillar  shall  be  made  in  duplicate  and  must 
practically  agree.  A  copy  of  such  duplicate  surveys, 
certified  to,  must  be  filed  with  the  owners  of  the  adjoin- 
ing properties  and  with  the  inspector  of  the  district  in 
which  tiie  mine  or  property  is  situated."  The  statute, 
therefore,  not  only  makes  it  obligatory  upon  the  owners 
of  the  adjoining  properties  to  leave  a  boundary  pillar, 
but  provides  the  tribunal  by  which  the  width  of  the  pil- 
lar is  to  be  determined.  The  jurisdiction  of  that  tri- 
bunal is  exclusive,  and  the  court  is  without  authority  to 
determine  the  question.  It  is  settled  both  at  common 
law  and  under  our  act  of  March  21,  1806,  4  Sm.  Laws 
326, 1  Purd.  271,  that  where  a  statute  creates  a  right  or 
liability  or  imposes  a  duty,  and  prescribes  a  particular 
remedy  for  its  enforcement,  such  remedy  is  exclusive 
and  must  be  strictly  pursued.  It  is,  therefore,  apparent 
that  unless  there  was  some  controlling  reason  why  the 
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statutory  remedy  could  not  be  pursued  and  the  width 
of  the  boundary  pillar  could  not  be  determined  by  the 
tribunal  created  by  the  statute,  a  court  of  equity  had 
no  jurisdiction  to  determine  the  width  of  the  pillar.    We 
do  not  understand  that  the  learned  court  below  contro- 
verts this  position,  but  holds  that  the  method  provided 
in  the  statute  for  the  determination  of  the  size  of  the 
boundary  pillar  does  not  apply  to  the  case  at  bar  "for  the 
reason  that  the  Mill  Creek  Coal  Company,  which  is  one 
of  the  adjoining  owners,  has  mined  the  coal  and  extended 
its  gangways  up  to  the  line  between  the  lands  leased  to 
the  Dodson  Coal  Company  and  the  lands  leased  to  the 
Mill  Creek  Coal  Company,  so  that  all  the  coal  remain- 
ing, out  of  which  the  pillar  is  to  be  composed,  is  entirely 
on  the  Morea  side  of  the  mine  and  belongs  to  the  Dodson 
Coal   Company   under  its   lease."    We  do   not  think 
r    this  position  is  tenable.    The  purpose  of  the  act  was  not 
I    only  to  require  the  owners  of  adjacent  collieries  to 
\  leave  a  boundary  pillar,  if  necessary,  but  also  to  create  a 
\  tribunal  for  the  purpose  of  determining  the  necessity  of 
*  the  pillar  and  the  width  thereof.    The  averments  of  the 
bill  disclose  that  the  plaintiflPs  right  to  require  a  bound- 
ary pillar  to  be  left  is  based  upon  the  act  of  1891.    It  re- 
cites the  pertinent  provision  of  the  act,  and  then  avers 
that  a  smaller  dimension  than  a  certain  width  would 
render  the  barrier  pillar  insufficient  for  the  protection 
of  the  employes  of  the  mine.     The  manifest  purpose, 
therefore,  in  filing  the  bill,  as  appears  by  its  averments 
and  the  decree  entered  by  the  court  below,  was  to  have 
the  chancellor  determine  the  proper  width  of  the  bar- 
rier pillar,  and  to  restrain  the  defendants  from  "doing 
any  other  matter  or  thing  whatsoever  that  may  reduce 
the  width  of  said  barrier  pillar."    We  are  at  a  loss  to  see 
how  the  fact  that  the  Mill  Creek  Company  removed 
the  coal  from  its  mine  immediately  adjacent  to  the 
boundary  line  can  deprive  the  statutory  tribunal  of  the 
authority  to  determine  the  proper  width  of  the  pillar. 
If  that  tribunal  should  determine  that  no  barrier  pillar 


Digitized  by 


Google 


CUBBAN  V.  DELANO,  Appellant.  485 

1912.]  Opinion  of  the  Court. 

ifi  necessary,  it  follows  that  the  Mill  Creek  Company  had 
the  right  to  remove  all  the  coal  on  its  side  of  the  bound- 
ary line.  If,  however,  it  should  determine  that  a  pillar 
of  a  certain  width  was  necessary  to  protect  the  mine  and 
the  employes  working  therein,  the  fact  that  the  adjacent 
property  owner  removed  the  coal  in  violation  of  its  duty 
would  not  oust  the  jurisdiction  of  the  tribunal  created 
by  the  act  of  1891.  In  such  case,  what  the  consequences 
to  the  owner  of  the  adjacent  colliery  may  be  we  are  not 
concerned  with  in  this  case,  and  hence  need  not  deter- 
mine. That  question  can  await  a  decision  when  a  proper 
suit  has  been  brought  and  the  proper  parties  are  before 
the  court  for  its  determination.  The  tribunal  created 
by  the  statute,  composed  of  two  mining  engineers  and  a 
mine  inspector,  is  more  competent  to  determine  the 
proper  width  of  the  boundary  pillar  than  a  judge_in-  . 
experiencedjln  such  matters  and  who  niust  rely  upon  the  \ 
inYomatioii.iie.  ob tain^  Trom  witnesses.  The  voluminous  I 
testimony  in  this  case  shows  the  diversity  of  opinion  of 
the  several  witnesses,  and  also  discloses  the  wisdom  of 
the  statute  in  providing  a  tribunal  composed  of  three 
mine  experts  to  determine  the  question.  The  purpose 
of  the  statute  is,  as  disclosed  by  its  title,  "to  provide  for 
the  health  and  safety  of  persons  employed  in  and  about 
the  anthracite  coal  mines  of  Pennsylvania  and  for  the 
protection  and  preservation  of  property  connected  there- 
with." Ample  provision  is  made  in  other  sections  for 
the  purpose  of  carrying  out  other  requirements  of  the 
statute,  but  none  of  them  confers  jurisdiction  upon  a 
chancellor  to  determine  the  width  of  a  boundary  pillar 
between  adjacent  collieries.  The  remedy  provided  in  the 
10th  section  of  article  III  of  the  statute  must,  therefore, 
be  pursued,  and  the  act  of  the  Mill  Creek  Company  in 
removing  the  coal  from  its  mine  adjacent  to  the  barrier 
cannot  confer  jurisdiction  on  a  court  of  equity. 

Following  the  practice  established  in  Commonwealth 
V.  Plymouth  Coal  Company,  232  Pa.  141,  we  will  not 
now  reverse  the  decree  and  dismiss  the  bill,  but  will  di- 
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rect  the  court  below  to  retain  the  bill  until  the  width  of 
the  boundary  pillar,  or  the  absence  of  necessity  for  one, 
shall  be  determined  by  the  inspector  and  the  engineers 
and  surveys  are  made  and  filed  as  required  by  the  act  of 
1891,  or  until  the  inspector  and  engineers  shall  decide 
that  no  pillar  is  needed  for  the  safety  of  the  employee  of 
either  mine.  When  such  action  has  been  taken,  the 
court  below  is  directed  to  enter  a  decree  dismissing  the 
bill  at  the  costs  of  the  appellee. 


Oak  Grove  Water  Company,  Appellant,  v. 
Thompson. 

Corporations — Water  companies — Bond  in  condemnation  pro- 
ceedings—Act of  April  29,  18H,  P.  L.  7S— -Practice,  C.  P.— Peti- 
tion. 

1.  The  court  of  common  pleas  is  justified  in  refusing  to  approve 
a  bond  offered  by  a  water  company  in  condemnation  proceedings, 
where  the  only  proof  relied  upon  by  the  company  as  to  the  pre- 
sentation of  the  bond  to  the  owner  and  that  the  owner  and  the 
company  could  not  agree  upon  the  amount  of  damages  claimed, 
is  the  affidavit  of  a  person  who  is  not  shown  by  the  record  to  have 
had  any  connection  whatever  with  the  company. 

2.  Where  a  water  company  filed  a  bond  in  condemnation  pro- 
ceedings and  the  owner  excepts  to  the  bond  on  the  ground  that 
there  was  no  averment  or  proof  that  the  company  was  a  Penn- 
sylvania corporation,  or  that  it  had  the  power  to  appropriate  land 
and  waters  in  the  jurisdiction  of  the  court,  and  further  that  the 
company  had  no  authority  either  by  statute  or  by  charter  to  ap- 
propriate the  land  and  water  described  in  the  bond,  and  the  com- 
pany, although  filing  answers  denying  averments  in  the  exceptions, 
does  nothing  further  to  substantiate  the  answers,  the  court  of 
common  pleas  vnll  be  justified,  after  the  expiration  of  a  year,  in 
entering  a  decree  refusing  to  approve  of  the  bond. 

8.  Although  the  Act  of  April  29,  1874,  P.  L.  78,  under  which 
water  companies  are  incorporated  and  given  the  right  of  eminent 
domain,  does  not  require  a  formal  petition  to  be  presented  to  the 
court  asking  for  the  approval  of  a  bond  refused  by  a  landowner 
when  tendered  to  him  by  the  company  to  secure  to  him  damages 
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for  the  taking  of  his  property,  the  proper  and  better  practice  is  to 
file  such  a  petition  at  the  time  the  approval  of  the  bond  is  asked  for. 

4.  Such  a  petition  should  set  forth  (1)  the  corporate  power  of  the 
water  company  to  take  the  land  imder  the  right  of  eminent  do- 
main; (2)  an  accurate  description  of  the  land  by  metes  and 
bounds,  evidenced  by  an  accompanying  draft  of  the  same;  (8)  the 
failure  of  the  company  and  of  the  landowner  to  agree  upon  the 
amount  of  damages  claimed;  (4)  the  tender  by  the  company  to  the 
landowner  of  a  bond  with  at  least  two  sufficient  sureties,  and  (5) 
the  refusal  of  the  landowner  to  accept  the  bond,  and  that  written 
notice  was  given  to  him  of  the  time  when  the  same  would  be 
presented  for  filing  in  court  for  approval. 

6.  If  the  averments  in  the  petition,  or  any  of  them,  should  be 
denied  by  the  landowner,  the  findings  of  the  court  on  a  hearing  on 
exceptions  or  answer  to  the  petition,  would  become  part  of  the 
record  from  which  an  appellate  court  could  determine  whether 
error  was  committed  in  approving  or  refusing  to  approve  the  bond. 

Argued  Feb.  12,  1912.  Appeals,  Nos.  192  and  193, 
Jan.  T.,  1911,  by  plaintiff  from  orders  of  C.  P.  Schuyl- 
kill Co.,  Nov.  T.,  1909,  Nos.  320  and  321,  refusing  to  af- 
firm bonds  in  case  of  Oak  Grove  Water  Company  v.  Al- 
bert Thompson.  Before  Pell,  C.  J.,  Brown,  Mbstbb- 
ZAT,  Potter  and  Elkin,  J  J.    Affirmed. 

Exceptions  to  bonds.    Before  Brumm,  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Errors  assigned,  were  the  orders  refusing  to  affirm 
the  bonds. 

John  F.  Whalen,  for  appellant. 

B.  W.  Gumming,  Jr.,  for  appellee. 

Opinion  by  Mr.  Justice  Brown,  March  18, 1912 : 
These  two  appeals,  to  be  regarded  as  writs  of  cer- 
tiorari, bring  up  records  in  each  of  which  the  appellant 
contends  error  is  disclosed  in  the  refusal  of  the  court 
below  to  approve  its  bond  to  secure  to  the  appellee  pay- 
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ment  of  damages  for  taking  his  lands  for  its  alleged  cor- 
porate purposes  under  its  alleged  right  of  eminent  do- 
main. The  two  records  are  exactly  similar,  and,  as  each 
appeal  raises  the  same  question,  what  is  about  to  be  said 
applies  to  both.  Very  much  that  does  not  appear  on  the 
records  has  crept  into  the  paper  books  of  both  the  ap- 
pellant and  appellee,  but  we  can  consider  no  statements 
in  either,  even  if  they  be  true,  that  are  not  supported 
by  the  records,  to  which  we  are  strictly  confined  in  dis- 
posing of  the  appeals.  On  October  25,  1909,  the  appel- 
lant presented  in  the  court  below  its  bond  to  the  appellee 
in  the  sum  of  |2,500,  conditioned  for  the  payment  to  him 
of  such  amount  of  damages  as  he  might  be  entitled  to  re- 
cover for  the  taking  of  the  land  described  in  the  bond  for 
the  alleged  corporate  purposes  of  the  appellant.  At  the 
same  time  there  was  presented  what  purported  to  be  a 
notice  from  the  appellant,  by  its  president,  directed  to 
the  appellee,  that,  as  he  had  refused  to  accept  the  said 
bond,  the  same  would  be  presented  for  approval  to  the 
court  on  October  25,  1909.  There  was  also  presented 
what  purported  to  be  proof  of  service  of  notice  that  the 
bond  would  be  presented  for  approval.  This  was  in  the 
nature  of  an  affidavit  made  by  one  K.  C.  Wilson,  that  he 
had  endeavored,  but  unsuccessfully,  to  agree  with  the 
appellee  (apparently  for  the  amount  of  damages  to  be 
paid  him,  though  this  was  not  stated  in  the  affidavit), 
and,  having  tendered  him  a  bond,  which  was  not  ac- 
cepted, notice  was  given  to  the  appellee  that  it  would  be 
presented  to  the  court  for  approval,  as  provided  by  law, 
on  October  25, 1909.  On  that  day  the  court  directed  the 
bond  to  be  left  with  the  prothonotary,  and  the  allied 
notice  of  the  intention  to  file  it  and  the  alleged  proof  of 
service  of  such  notice  were  filed  with  it.  An  appearance 
for  the  appellee  was  entered  de  bene  esse,  and  the  court 
made  the  following  order :  "And  now,  to  wit :  October 
25th,  1909,  the  foregoing  bond  having  been  presented  in 
open  court,  the  same  is  directed  to  be  entered  with  the 
prothonotary  and  Monday,  November  1,  1909,  at  10 
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a.  m.  is  fixed  for  hearing  on  the  approval  of  the  bond, 
and  if  any  exceptions  are  made  to  said  bond  they  shall 
be  filed  Thursday  next."  On  November  1, 1909,  the  time 
of  hearing  the  application  to  approve  the  bond  was  con- 
tinued to  November  15,  1909.  On  that  day  there  was  a 
further  continuance  to  November  29,  1909.  Subse- 
quently there  were  seven  continuances  of  the  hearing  of 
the  application  to  approve  the  bond.  At  whose  instance 
or  for  what  reasons  they  were  granted  does  not  appear. 
On  June  8,  1910,  twenty-six  exceptions  to  its  approval 
were  filed  by  the  appellee.  Most  of  these  require  no  no- 
tice. The  material  ones  were  as  follows :  "1.  There  is 
no  proof  that  the  bond  presented  to  court  was  tendered 
to  Albert  Thompson  by  Oak  Grove  Water  Company." 
''2.  There  is  no  proof  that  any  bond  was  tendered  to  Al- 
bert Thompson  by  the  Oak  Grove  Water  C!ompany." 
"4.  There  is  no  proof  that  the  Oak  Grove  Water  Com- 
pany and  Albert  Thompson  could  not  agree  upon  the 
amount  of  damages  claimed  or  could  not  agree  for  the 
compensation  proper  for  the  damage  done."  "8.  There 
is  no  averment  or  proof  that  the  Oak  Grove  Water  Com- 
pany is  a  Pennsylvania  corporation."  "9.  There  is  no 
proof  that  the  Oak  Grove  Water  Company  has  the  power 
to  appropriate  land  and  waters  in  the  jurisdiction  of 
this  court."  "10.  There  is  no  authority  conferred  on 
the  Oak  Grove  Water  Company  by  statute  or  by  charter 
to  appropriate  the  land  and  water  described  in  said 
bond."  Answers  were  filed  by  the  appellant,  denying 
the  averments  set  forth  in  the  foregoing  exceptions,  but, 
though  a  full  year  was  allowed  to  sustain  the  answers,  no 
attempt  was  ever  made  to  substantiate  them,  and  on 
June  12,  1911,  the  following  order  was  made:  "And 
now,  to  wit,  June  12th,  A.  D.  1911,  there  being  no  proofs 
before  us  on  any  evidence  offered  by  plaintiffs  to  sustain 
the  facts  set  forth  in  their  answer  to  the  exceptions,  and 
as  our  ruling  on  the  exceptions  shows  that  the  plaintiffs 
failed  to  supply  certain  requisites  necessary  to  vest  jur- 
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isdiction  in  the  court  under  their  application,  we  decline 
at  this  time  to  approve  the  bond." 

The  appellee  was,  strictly  speaking,  correct  in  the 
averments  set  forth  in  his  first,  second,  fourth  and  fifth 
exceptions,  for  all  the  appellant  relied  upon  as  to  the 
presentation  of  the  bond  to  the  appellee  and  that  he  and 
it  could  not  agree  upon  the  amount  of  damages  claimed, 
was  the  affidavit  of  one  K.  C.  Wilson.  Who  he  was  does 
not  appear,  and  he  may  not  have  had  any  connection 
whatever  with  the  company.  His  affidavit  merely  sets 
forth  that  he  endeavored  to  agree  with  the  appellee  as  to 
the  amount  of  damages  claimed,  but  was  unable  to  do  so, 
and  that  he  tendered  the  bond,  which  was  not  accepted, 
and  thereupon  notice  was  given  the  appellee  that  it 
would  be  presented  to  the  court  below  for  approval. 
From  all  that  appears  from  Wilson's  affidavit,  he  may 
have  been  merely  an  outsider.  But,  waiving  this,  the  un- 
answered averments  of  the  appellee  in  his  eighth,  ninth 
and  tenth  exceptions  clearly  stood  in  the  way  of  the  ap- 
proval of  the  bond.  They  were  that  there  was  no  aver- 
ment or  proof  that  the  appellant  was  a  Pennsylvania 
corporation;  that  there  was  no  proof  tTiat  it  had  the 
power  to  appropriate  land  and  waters  in  the  jurisdiction 
of  the  court ;  and  there  was  a  distinct  denial  of  any  au- 
thority conferred  upon  it  by  statute  or  by  charter  to  ap- 
propriate the  land  and  water  described  in  the  bond. 
Before  a  bond  given  to  secure  a  landowner  for  his  dam- 
ages for  land  taken  from  him  by  a  corporation,  under  its 
right  of  eminent  domain,  can  be  approved,  it  must  af- 
firmatively appear  to  the  court  that  the  company  ten- 
dering it  is  vested  with  such  right.  It  is  only  by  virtue 
of  such  power  that  a  corporation  can  call  upon  a  court 
to  exercise  its  jurisdiction  to  approve  a  bond.  In  the 
present  case,  though  given  a  full  year  to  do  so,  the  ap- 
pellant failed  to  submit  anything  to  the  court  showing 
that  it  possessed  the  right  of  eminent  domain,  while,  on 
the  other  hand,  such  right  was  specifically  denied  by  the 
appellee.    The  record  having  been  in  this  state  at  the 
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time  the  court  refused  to  approve  the  bond,  nothing  more 
need  be  said  in  sustaining  its  action. 

Though  the  Act  of  April  29,  1874,  P.  L.  73,  under 
which  water  companies  are  incorporated  and  given  the 
right  of  eminent  domain,  does  not  require  a  formal  peti- 
tion to  be  presented  to  the  court,  asking  for  the  ap- 
proval of  a  bond  refused  by  a  land  owner  when  tendered 
to  him  by  the  company  to  secure  to  him  damages  for  the 
taking  of  his  property,  the  proper  and  better  practice 
is  to  file  such  a  petition  at  the  time  the  approval  of  the 
bond  is  asked  for:  2  Lewis  on  Eminent  Domain,  (3rd 
Ed.)  969.  Such  a  petition  should  set  forth  (1)  the  cor- 
porate power  of  water  company  to  take  the  land  under 
its  right  of  eminent  domain ;  (2)  an  accurate  description 
of  the  land  by  metes  and  bounds,  evidenced  by  an  ac- 
companying draft  of  the  same;  (3)  the  failure  of  the 
company  and  of  the  land  owner  to  agree  upon  the 
amount  of  damages  claimed;  (4)  the  tender  by  the  com- 
pany to  the  landowner  of  a  bond,  with  at  least  two  suf- 
ficient sureties;  (5)  the  refusal  of  the  land  owner  to 
accept  the  bond,  and  that  written  notice  was  given  to 
him  of  the  time  when  the  same  would  be  presented  for 
filing  in  court  for  approval.  Such  a  petition,  unan- 
swered, would  show  not  only  the  court's  jurisdiction  in 
the  premises,  but  its  duty  to  approve  the  bond.  If  the 
averments  in  the  petition,  or  any  of  them,  should  be  de- 
nied by  the  land  owner,  the  findings  of  the  court  on  a 
hearing,  on  exceptions  or  answer  to  the  petition,  would 
become  part  of  the  record,  from  which  an  appellate 
court  could  determine  whether  error  was  committed  in 
approving  or  refusing  to  approve  the  bond.  If  such  a 
course  had  been  pursued  in  the  present  case,  there  would 
be  no  difficulty  in  determining  whether  the  court  had 
improperly  refused  to  approve  the  appellant's  bond.  As 
the  record  stood  at  the  time  the  approval  of  the  bonds 
was  refused,  the  court  could  not  have  approved  them, 
and  both  appeals  are  dismissed  with  costs. 


Digitized  by 


Google 


492  EDISON  E.  I.  CO.  v,  CITIZENS  E.  CO.,  Appellant. 

Syllabus — Opinion  of  Court  below.  [235  Pa. 


Edison  Electric  Iliuminating  Co.  v.  Citizens 
Electric  Company,  Appellant. 

Corporations — Electric  light  companies — Conflicting  rights — 
Maintenance  of  wires — Interference  of  wires. 

1.  As  between  electrical  companies  exercising  similar  fran- 
chises upon  the  same  streets  priority  carries  superiority  of  right. 

2.  The  subsequent  licensee  is  imder  the  duty  to  so  construct  and 
maintain  its  wires  and  lines  as  not  to  interfere  with  the  right 
of  the  prior  occupant  of  the  streets  to  properly  maintain  and  oper- 
ate its  lines  and  to  transact  the  business  it  is  authorized  by  its 
franchise  to  transact. 

3.  Equity  will  enjoin  all  interference  of  junior  companies  with 
senior  companies  which  is  not  strictly  imavoidable,  and  this  with- 
out regard  to  the  extra  cost  of  the  methods  which  might  be  neces- 
sary for  the  junior  company  to  use  to  prevent  such  interference. 

4.  The  company  having  the  prior  right  upon  the  street  is  entitled 
to  as  much  space  therein  as  is  reasonably  necessary  for  the  safe 
and  successful  operation  of  its  line,  including  any  additional  space 
that  it  may  be  reasonably  anticipated  will  become  necessary  in  the 
future  for  the  growth  and  enlargement  of  its  business. 

5.  There  is  no  right,  without  the  consent  of  the  other  party,  in 
one  electric  light  company  to  attach  in  any  way  its  wires  to  the 
poles  of  another  electric  light  company,  or  to  attach  the  wires  of 
another  electric  light  company  to  its  own  poles. 

Argued  Feb.  12,  1912.  Appeals,  Nos.  212  and  213, 
Jan.  T.,  1911,  by  defendant  from  decree  of  C.  P.  Lycom- 
ing Co.,  June  T.,  1909,  Nos.  4  and  5,  on  bills  in  equity 
in  case  of  Edison  Electric  Illuminating  Company  of  Wil- 
liamsport  and  Lycoming  Electric  Company  v.  Citizens 
Electric  Company.  Before  Fell,  C.  J.,  Brown,  Mbstbb- 
ZAT,  Potter  and  Elkin,  JJ.    Affirmed. 

Bills  in  equity  for  injunctions. 
Hart,  P.  J.,  filed  the  following  opinion : 
The  questions  involved  are  not  only  of  importance  to 
the  plaintiff  and  defendant,  as  affecting  their  relative 
rights,  but  as  affecting  the  safety  of  persons  and  prop- 
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erty  liable  to  come  in  contact  with  electric  currents  used 
by  these  respective  parties. 

That  a  system  of  high  tension  wires,  carrying  a  volt- 
age varying  from  five  thousand  to  one  hundred  and  ten 
volts,  requires  the  highest  degree  of  care  and  skill,  both 
in  construction  and  maintenance,  to  safeguard  against 
injury  to  persons  and  property,  is  undisputed. 

To  accomplish  this  is  by  no  means  an  easy  task  when 
but  a  single  system  of  wiring  is  maintained  upon  a  street 
or  highway,  but  when  two  or  more  separate  systems  are 
maintained  upon  the  same  street  or  highway  the  danger 
becomes  multiplied  by  conditions  which  do  not  exist  in 
the  maintenance  of  a  single  system. 

In  standard  pole  line  construction  poles  are  planted  in 
the  ground  about  six  feet  deep,  varying  in  height  from 
thirty-five  to  fifty-five  feet  above  the  surface  of  the 
ground,  supplied  with  cross  arms  bolted  to  the  pole  at  a 
distance  of  about  eighteen  inches  apart,  provided  with 
wooden  pins  and  glass  insulators,  placed  from  twelve  to 
eighteen  inches  apart.  The  poles  are  placed  about  one 
hundred  and  twenty  feet  apart,  and  from  pole  to  pole  are 
strung  copper  wires  stretched  to  a  uniform  tension  and 
securely  fastened  to  glass  insulators.  This  is  called  a 
span.  The  number  of  cross  arms  depends  upon  the  num- 
ber of  wires  necessary  for  present  or  reasonably  con- 
templated future  service  and  use. 

It  will  be  observed  that  a  system  thus  constructed  has 
its  wires  held  firmly  in  place  upon  the  cross  arms,  and 
when,  from  any  cause,  the  pole  moves  from  a  peri)endicu- 
lar  line  either  way  the  wires  all  move  together.  For  ex- 
ample, if  the  poles  should  from  any  reason  be  caused  to 
lean  from  a  perpendicular  towards  each  other  this  would 
cause  slack  in  the  wires  and  this  increased  slack  would 
be  uniform  and  the  wires  would  not  thereby  become 
closer  together,  and  the  same  would  be  the  result  should 
the  pole  from  any  cause  become  deflected  or  caused  to 
lean  from  a  perpendicular  to  one  side  or  the  other.    All 
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the  wires  in  the  span  would  move  together  and  main- 
tain their  relative  fixed  distance  apart. 

It  has  been  demonstrated  by  the  uncontradicted  eyi- 
dence  that  in  the  best  of  pole  line  construction  no  pole 
will  maintain  its  perpendicular  or  other  position  in 
which  it  is  set.  Climatic  conditions,  freezing  and  thaw- 
ing of  the  earth  in  which  the  pole  is  planted,  wind,  rain, 
sleet  and  snow,  heat  and  cold,  all  have  their  tendency  to 
cause  the  pole  to  vary  from  its  original  position  and 
thereby  correspondingly  change  the  position  of  all  the 
wires  in  the  span  supported  by  such  pole  causing  a 
greaiter  or  less  sag  in  the  wires,  or  causing  them  to  be 
moved  farther  to  one  side  or  the  other. 

In  this  connection  it  has  been  demonstrated  by  mathe- 
matical calculation  that  in  a  span  one  hundred  feet  in 
length  the  deflection  of  a  pole  at  the  top  a  distance  of 
three  inches  towards  the  other  pole  in  the  span  will  in- 
crease the  sag  eighteen  inches ;  and  that  six  inches  of  de- 
flection will  increase  the  sag  thirty-four  inches,  over  an 
original  sag  of  twenty-four  inches. 

This  tendency  in  pole  line  construction,  of  poles  to 
change  their  position  from  a  perpendicular  line,  or  from 
their  original  position,  is  one  of  the  conditions  that  must 
be  guarded  against  and  provided  for  in  the  maintenance 
of  two  or  more  electric  pole  line  constructions  on  the 
same  street  or  highway. 

[It  has  been  shown  by  the  preponderance  of  evidence 
in  this  case  that  safe  pole  line  construction  requires  a 
clearance  between  wires  of  two  or  more  different  or  in- 
dependent constructions  of  at  least  twenty-four  inches, 
and  that  this  clearance  is  observed  in  the  maintenance 
of  such  constructions  in  all  cases  where  due  regard  is 
had  for  the  safety  of  life  and  property.] 

It  has  been  fully  established  by  the  evidence  that 
where  a  high  tension  electric  wire  comes  in  contact  with 
another  wire  there  is  no  insulation  in  use  that  will 
prevent  these  wires  from  sooner  or  later  becoming 
charged  with  a  deadly  current  and  result  in  either  car- 
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rying  such  high  current  to  service  wires  supplying  dwell- 
ing houses  or  other  buildings  and  places  using  electricity 
and  cause  injury  to  persons  and  property  therein,  or  in 
the  burning  of  the  wires  in  contact  entirely  off,  causing 
them  to  drop  into  the  street  and  thereby  cause  injury  or 
death  to  the  passer-by  coming  in  contact  therewith.* 

[It  is  further  well  established  that  high  tension  wires 
coming  in  contact  with  a  wooden  pole  or  cross  arm  when 
wet,  or  when  saturated  with  moisture,  that  the  moist  or 
wet  wood  becomes  a  conductor  of  electricity  and  a  means 
of  causing  fire  at  the  place  of  contact,  and  sooner  or  later 
of  the  conveyance  of  the  curi-ent  to  any  wire  coming  in 
contact  with  such  pole  or  cross  arm.] 

It  therefore  becomes  apparent  that  by  reason  of  the 
impossibility  of  keeping  poles  in  an  exact  given  place,  as 
we  have  indicated,  any  separate  pole  line  construction 
maintained  upon  the  same  street,  with  another  such  con- 
struction, should  be  required  to  be  so  maintained  as  to 
avoid  contact,  or  the  danger  of  contact,  by  avoiding  the 
interlacing  of  wires,  or  the  close  proximity  of  wires,  or 
the  construction  of  poles  or  cross  arms  in  dangerous 
proximity  to  the  wires  of  another  or  independent  pole 
line  construction. 

The  plaintiff,  the  Edison  Electric  Illuminating  Com- 
pany, was  incorporated  in  1882,  and  since  the  year  1884, 
under  permission  granted  by  ordinance  of  the  city  of 
Williamsport,  has  occupied  certain  streets  and  alleys  in 
said  city  with  its  poles,  cross  arms,  wires  and  necessary 
appliances  for  the  supplying  of  light,  heat  and  power  by 
means  of  electricity  to  persons  and  corporations  desiring 
to  use  the  same  within  said  city  and  vicinity,  and  has 
been  down  to  the  present  and  still  is  so  supplying  the 
same. 

The  defendant,  the  Citizens  Electric  Company,  was 
chartered  under  the  laws  of  the  commonwealth  of  Penn- 
sylvania and  by  ordinances  of  March  3, 1896,  and  March 
38,  1907,  was  granted  permission  to  occupy  the  streets, 
lanes  and  alleys  of  the  city  of  Williamsport  with  poles 
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and  wires,  and  has  erected  poles,  wires,  cross  arms  and 
other  appliances  in  certain  of  the  streets  and  alleys  of 
the  city  for  the  purpose  of  furnishing  light  and  power 
by  means  of  electricity  to  persons  and  corporations  de- 
siring the  same  and  is  yet  so  supplying  the  same. 

The  plaintiff  charges  the  defendant  with  having  so 
constructed  and  maintained  its  poles  and  wires  as  to 
rest  upon  the  wires,  poles  and  other  appliances  of  the 
plaintiff,  and  also  so  as  to  be  in  dangerous  proximity  to 
the  wires  of  the  plaintiff,  and,  in  places,  through  and  be- 
tween the  wires  of  the  plaintiff,  thereby  endangering 
the  property  of  plaintiff  and  the  lives  of  plaintiflPs  cus- 
tomers, employees  and  of  all  other  persons  who  may  come 
in  contact  with  or  use  electric  current  from  works  of 
plaintiff,  thereby  causing  irreparable  injury  and  dam- 
age to  the  plaintiff. 

This  is  denied  by  the  defendant  in  its  answer  to  the 
plaintiff's  bill  of  complaint. 

The  evidence  shows  that  plaintiff  and  defendant  both 
occupy,  in  many  places  throughout  the  city  of  Williams- 
port,  the  same  streets  and  alleys ;  the  plaintiff  company 
having  erected  its  poles  and  wires  on  these  streets  and 
alleys  several  years  prior  to  the  defendant  company  en- 
tering upon  such  streets  and  alleys  with  its  wires. 

[The  evidence  shows  that  at  eleven  different  places  the 
poles,  wires  or  cross  arms  of  the  defendant  company 
come  in  contact  with  the  wires  of  plaintiff  company  and 
were  in  this  situation  at  or  immediately  before  the  filing 
of  plaintiff's  bill.  That  at  fourteen  different  places  the 
defendant's  wires  or  cross  arms  were  then  maintained 
within  a  distance  varying  from  one  inch  to  fourteen 
inches  from  the  wires  of  the  plaintiff  company. 

From  what  we  have  said  this  condition  is  attended 
Avith  danger  to  both  persons  and  property.] 

The  relative  duty  of  the  owners  and  operators  of  in- 
dependent pole  line  constructions  on  the  same  streets 
and  alleys  have  been  definitely  defined  by  the  Supreme 
Court  in  Edison  Electric  Light  &  Power  Company  v. 
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Merchants  &  Manufacturers  Electric  Light,  Heat  & 
Power  Company,  200  Pa.  209,  wherein  Justice  Mitghbll 
says:  "As  between  two  corporations  exercising  similar 
franchises  on  the  same  streets,  priority  carries  superior- 
ity of  right.  Equity  will  adjust  the  conflicting  interests 
as  far  as  possible  and  control  both  so  that  each  company 
may  exercise  its  own  franchise  as  fully  as  is  compatible 
with  the  necessary  exercise  of  the  other's.  But  if  inter- 
ference and  limitation  of  one  or  the  other  are  unavoid- 
able, the  latter  must  give  way."  ♦  ♦  ♦  <<Equity  will 
enjoin  not  only  wanton  or  negligent  damage,  but  all  in- 
terference which  is  not  strictly  unavoidable;  and  in  re- 
gard to  keeping  defendant's  wires  clear  of  those  in  bona 
ftde  use  by  the  plaintiff  and  necessary  for  its  business, 
the  injunction  must  be  absolute  without  regard  to  extra 
cost  of  other  methods." 

We  are  fully  convinced  that  the  plaintiff  having  been 
first  on  the  ground  with  its  construction,  antedating  the 
defendant's  construction  by  several  years,  is  entitled  to 
a  reasonably  safe  clearance  for  its  construction,  and  that 
no  interference,  dangerous  to  the  life  or  safety  of  indi- 
viduals or  property,  can  be  insisted  upon  within  the 
scope  of  legal  authority. 

[We  are  further  convinced  that  some  approximately 
safe  rule  should  prevail  governing  clearances  in  the  pole 
line  constructions  of  plaintiff  and  defendant.  And  in 
view  of  the  weight  and  preponderance  of  the  evidence 
bearing  upon  that  subject,  we  are  fully  convinced  that  a 
clearance  of  not  less  than  twenty-four  inches  should  be 
maintained,  and  that  such  is  absolutely  necessary  for  the 
safety  of  the  employees  and  property  of  the  plaintiff, 
and  for  the  safety  of  the  lives  and  property  of  all  others 
using  electric  currents  or  who  are  liable  to  come  in  con- 
tact with  the  same.] 

The  defendant  has  filed  a  cross  bill,  in  addition  to  its 
answer  to  plaintiff's  bill  of  complaint,  in  which  com- 
plaint is  made  that  plaintiff  company  is  operated  and 
managed  by  the  same  management  as  that  controlling 
Vol.  ocxxxv — 32 
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and  managing  the  Lycoming  Electric  Company,  and  that 
both  companies  maintain  separate  pole  line  construc- 
tions and  are  supplied  with  electricity  from  the  same 
electric  plant.  That  they  were  originally  competitors 
for  business  and  had  up  to  1889  been  operated  under 
separate  and  independent  management  and  control 

The  evidence  shows  that  these  companies  are  distinct 
corporations  and  preserve  their  distinct  corporate  en- 
tity. That  whilst  they  have  the  same  officers,  receive 
their  electrical  supply  from  the  same  plant,  yet  are  sepa- 
rate and  distinct  in  the  exercise  of  their  corporate  rights 
and  transact  their  business  separate  and  distinct  from 
each  other. 

That  each  company  supplies  a  different  class  of  cur- 
rents of  electricity  from  the  other,  and  maintains  dis- 
tinct and  separate  systems  of  poles  and  wires,  the  same 
as  originally  built  and  operated,  except  as  to  such  exten- 
sions, additions  and  alterations  as  the  necessities  of  the 
business  of  each  company  required;  and  that  the  mainte- 
nance of  both  systems  separate  and  distinct  is  necessary 
in  conducting  and  supplying  the  different  currents  of 
electricity  carried  and  supplied  by  them  respectively, 
and  that  both  construction  and  systems  were  so  main- 
tained when  the  defendant  company  first  constructed  its 
poles  and  wires  upon  the  streets  occupied  by  either. 

We  are  unable  to  find  in  the  evidence  anything  that 
would  warrant  the  conclusion  that  there  was  an  unlaw- 
ful combination  of  these  companies,  or  that  either  com- 
pany has  transcended  its  lawful  authority  in  the  mainte- 
nance of  its  separate  pole  and  wires  upon  the  streets 
of  the  city  of  Williamsport. 

It  is  also  complained  and  charged  by  the  defendant 
that  the  plaintiff,  at  the  time  of  filing  the  cross  bill, 
maintained  its  pole  line  construction,  cross  arms,  and 
poles  so  decayed  as  to  be  unsafe  and  liable  to  cause  in- 
jury to  the  employees  and  property  of  defendant,  by 
breaking  or  falling  and  thereby  coming  in  contact  with 
the  pole  line  construction  of  the  defendant. 
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In  this  connection  the  evidence  does  show  that  there 
were  maintained  some  such  poles  and  cross  arms,  which, 
by  reason  of  age  and  exposure  to  the  elements,  had  be- 
come decayed  and  should  be  replaced  with  other  safe  and 
suitable  poles  and  cross  arms  where  the  same  has  not  al- 
ready been  done  by  the  plaintiff. 

It  is  also  complained  by  the  defendant  in  its  cross  bill 
that  the  plaintiff  maintains  in  its  construction  copper 
wires  which  are  not  insulated  and  others  upon  which 
the  insulation  is  defective.  In  reference  thereto  it  is 
shown  that  at  the  time  of  the  original  construction  of 
the  plaintiffs  system  insulated  wires  were  little,  if  at  all, 
in  common  use,  and  that  in  all  reconstruction  work  or 
repair  work  the  latest  approved  insulated  wires  are  used 
by  it,  and  have  been  since  the  adoption  of  insulated  wires 
in  electric  pole  line  construction. 

It  is  further  contended  by  the  plaintiff  that  neither  in- 
sulation nor  the  want  of  insulation  furnishes  justifica- 
tion on  the  part  of  the  defendant  in  allowing  its  con- 
struction to  come  in  contact  or  in  dangerously  close 
proximity  to  the  wires  and  construction  of  the  plain- 
tiff. 

The  evidence  shows  that  under  certain  conditions  the 
best  quality  of  insulation  in  use  will  lessen  the  immedi- 
ate danger  from  contact,  but  that  such  insulation  will 
not  insulate  or  prevent  injury  from  contact  under  all 
circumstances;  that  contact  continued  for  a  longer  or 
shorter  period  will  wear  off  the  insulation ;  that  moist- 
ure will  to  a  large  extent  cause  electric  current  to  pass 
through  the  insulation.  That  high  tension  wires  with  a 
voltage  above  three  thousand  will  melt  and  destroy  the 
best  insulation  when  the  wire  is  wet,  and  that  much  less 
voltage  will  melt  and  destroy  the  most  insulation  in  com- 
mon use. 

In  dealing  with  this  subject  we  are  but  considering 
that  which  affects  and  concerns  the  defendant  in  the  is- 
sue here  joined,  and  are  not  called  upon  to  say  that  the 
want  of  insulation  or  of  more  perfect  insulation  might 
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or  might  not  form  the  basis  of  complaint  by  one  who, 
from  no  negligence  of  his  own,  sustains  injury  from  con- 
tact with  such  wires.  For  the  purposes  of  this  issue  we 
assume  and  cannot  otherwise  than  assume  under  the  evi- 
dence that  all  electric  wires,  charged  with  a  high  voltage, 
are  dangerous  to  life  and  property,  whether  insulated  or 
not,  and  that  the  only  way  to  prevent  injury  to  life  or 
property  therefrom  is  to  prevent  contact  that  would 
lead  dangerous  currents  to  unprotected  persons  or  prop- 
erty. 

It  is  also  complained  in  defendant's  cross  bill  that  in 
localities  where  the  plaintiflE  has  reconstructed  its  poles 
and  wires  on  streets  occupied  by  it,  and  where  the  de- 
fendant has  constructed  its  poles  and  wires,  that  due  re- 
gard has  not  been  paid  in  the  occupancy  of  space  to  the 
situation  and  needs  of  the  defendant  as  they  had  existed 
before  such  reconstruction  and  so  as  to  avoid  contact  or 
dangerous  proximity,  and  without  due  regard  to  the  fu- 
ture growth  and  expansion  of  the  defendant's  construc- 
tion. 

[The  plaintiff  having  been  first  on  the  ground  with 
its  construction  is  entitled  to  all  the  space  needed  for 
the  maintenance  of  its  construction,  not  alone  for  its 
immediate  present  needs,  but  for  reasonable  anticipated 
growth  and  expansion  of  the  business  of  the  company 
plaintiff. 

There  has  been  considerable  evidence  introduced  upon 
this  subject,  but  we  are  not  convinced  that  this  com- 
plaint is  sustained  by  the  evidence.  There  are  places 
where  more  cross  arms  are  in  place  than  present  needs 
require,  but  we  are  convinced  that  this  applies  to  all 
pole  line  constructions,  and  that  it  is  the  universal  cus- 
tom and  practice  to  make  provision  for  additional  lines 
by  the  placing  of  cross  arms  beyond  present  needs,  and 
we  fail  to  find  in  the  evidence  that  such  custom  has  been 
abused  either  by  the  plaintiff  or  defendant  in  their  con- 
structions.] 

[The  place  where  the  greater  dispute  arises  in  this 
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connection  is  at  the  notheast  corner  of  Third  and  Hep- 
bam  streets,  where  twenty  double  cross  arms  are  main- 
tained by  plaintifF  on  a  single  pole,  giving  room  for  one 
hundred  and  sixty  wires.  The  main  wires  of  the  plain- 
tifF leading  from  their  plant,  not  far  distant,  reach  this 
pole  and  forms  the  main  distributing  point  for  wires 
running  north,  east  and  west  through  the  city,  and 
whilst  not  all  the  pins  on  all  the  cross  arms  are  in  pres- 
ent use,  yet  taking  into  view  its  location  and  the  positive 
evidence  on  the  part  of  the  plaintiff,  as  well  as  all  the  evi- 
dence presented,  it  seems  well  established  that;  consider- 
ing the  past  growth  of  the  business  of  the  company, 
there  is  no  greater  provision  made  for  future  use  and 
needs  at  this  distributing  point  than  is  reasonably  re- 
quired; and  inasmuch  as  it  has  not  been  shown  that  any 
of  this  space  so  used  and  occupied  had  been  previously 
occupied  by  the  defendant  company,  or  that  any  condi- 
tions there  existed,  by  reason  of  this  construction,  which 
could  excuse  either  contact  or  dangerous  proximity  of 
the  construction  of  the  defendant  company,  either  now 
or  in  the  future,  we  would  not  be  justified  in  ordering  a 
change  in  the  construction  as  here  maintained  by  the 
plaintiff.] 

There  is  complaint  made  of  the  maintenance  by  the 
plaintiff  of  an  iron  guard  arm  at  Edwin  and  Hepburn 
streets.  This  arm,  we  are  convinced,  should  be  removed, 
as  it  is  unnecessary  for  any  purpose  whatever.  A 
wooden  guard  arm  would  answer  all  its  possible  pur- 
IK)ses  and  be  less  dangerous  to  life  and  property. 

[There  are  numerous  points  of  contact  and  of  dan- 
gerous proximity,  which  we  will  not  mention  in  detail, 
charged  against  the  defendant's  pole  line  construction, 
some  of  which  have,  either  in  whole  or  in  part,  been 
i*emedied  since  plaintiff's  bill  has  been  filed  and  during 
the  progress  of  the  taking  of  testimony,  but  suffice  it  to 
say  that  we  have  carefully  examined  the  evidence  relat- 
ing to  all  such  points  of  contact  and  dangerous  prox- 
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imity  of  wires  and  have  based  our  conclusions  of  fact 
upon  such  evidence.] 

[In  conclusion  we  wish  to  say  that  the  twenty-four- 
inch  clearance  which  we  have  found  from  the  evidence 
to  be  necessary  in  electric  pole  line  construction  and  the 
order  and  decree  which  we  make  in  reference  thereto,  we 
intend  shall  apply  to  all  interferences  of  the  defendant's 
construction  with  the  plaintiflE's  construction,  so  far  as 
such  interference  relates  to  the  constructionB  of  the 
plaintiff  which  were  prior  in  time  to  the  constructions 
of  the  defendant,  and  that  in  all  constructions,  where 
defendant's  construction  is  or  may  be  prior  in  time  to 
plaintiff's  construction,  the  same  rule  of  twenty-four 
inches  clearance  shall  be  observed  by  the  plaintiff  in  its 
construction,  our  purpose  being  that  this  rule  shall  be 
equally  binding  upon  both  plaintiff  and  defendant  in 
their  pole  line  construction.] 

CONCLUSIONS  OP  LAW. 

First:  As  between  electrical  companies  exercising 
similar  franchises  upon  the  same  streets  priority  carries 
superiority  of  right. 

Second :  The  subsequent  licensee  is  under  the  duty  to 
so  construct  and  maintain  its  wires  and  lines  as  not  to 
interfere  with  the  right  of  the  prior  occupant  of  the 
streets  to  properly  maintain  and  operate  its  lines  and  to 
transact  the  business  it  is  authorized  by  its  franchise  to 
transact. 

Third:  Equity  will  enjoin  all  interference  of  junior 
companies  with  senior  companies  which  is  not  strictly 
unavoidable,  and  this  without  regard  to  the  extra  cost  of 
the  methods  which  might  be  necessary  for  the  junior 
company  to  use  to  prevent  such  interference. 

Fourth:  The  company  having  the  prior  right  upon 
the  street  is  entitled  to  as  much  space  therein  as  is  rea- 
sonably necessary  for  the  safe  and  successful  operation 
of  its  line,  including  any  additional  space  that  it  may  be 
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reasonably  anticipated  will  become  necessary  in  the 
future  for  the  growth  and  enlargement  of  its  business. 

Fifth:  That  there  is  no  right,  without  the  consent 
of  the  other  party,  in  one  electric  light  company  to  at- 
tach in  any  way  its  wires  to  the  poles  of  another  electric 
light  company,  or  to  attach  the  wires  of  another  electric 
light  company  to  its  own  poles. 

DBGBBB. 

And  now,  December  27th,  1910,  this  case  came  on  to 
be  heard  at  this  term  and  was  argued  by  counsel  and 
thereupon,  upon  consideration  thereof,  it  is  ordered,  ad- 
judged and  decreed,  as  follows,  yiz : 

First:  That  the  defendant,  its  officers,  agents,  serv- 
ants and  employees  are  enjoined  from  cutting  or  remov- 
ing any  of  the  poles,  wires  or  other  appliances  of  the 
plaintiff;  from  placing  its  poles,  wires  or  other  appli- 
ances upon  any  of  the  poles,  wires  or  other  appliances 
of  the  plaintiff,  from  placing  its  poles,  wires  and  other 
appliances  in  close  or  dangerous  proximity  to  the  wires 
of  the  plaintiff;  from  placing  or  stringing  its  wires 
through  and  between  the  plantifPs  wires,  and  from  in 
any  manner  interfering  with  the  poles,  wires  and  other 
appliances  of  the'plaintiff,  or  from  in  any  manner  placing 
its  poles,  wires  and  appliances  so  as  to  injure  the  prop- 
erty of  the  plaintiff  or  the  lives  or  property  of  the  cus- 
tomers of  the  plaintiff,  or  those  who  may  come  in  contact 
with  or  use  electrical  current  from  the  wires  of  the  plain- 
tiff. 

Second :  The  defendant  is  ordered  to  remove  its  wires 
ond  cross  arms  wherever  the  same  may  be  in  contact 
with,  or  within  twenty-four  inches  of,  the  wires  of  the 
plaintiff,  in  such  manner  that  there  shall  be  a  clearance 
between  the  nearest  wire  of  the  plaintiff  and  the  nearest 
wire  of  the  defendant  of  not  less  than  twenty-four  inches, 
and  that  such  clearance  shall  be  hereafter  maintained  at 
all  places  in  its  pole  line  construction;  to  remove  all 
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wires  running  through  or  between  the  wires  of  the  plain- 
tiff, or  so  situated  and  maintained  as  to  do  injury  to 
the  property  of  the  plaintiff,  or  those  who  may  come  in 
contact  with  or  use  electric  currents  from  the  wires  of 
the  plaintiff. 

Third:  It  is  further  ordered,  adjudged  and  decreed 
that  the  plaintiff  is  enjoined  and  restrained,  in  all  cases 
where  the  defendant  now  has,  or  hereafter  shall  have, 
priority  in  point  of  time  in  its  pole  line  construction 
upon  the  streets,  alleys  or  highways  of  the  city  of  Wil- 
liamsport  and  vicinity,  from  doing,  or  causing  to  be 
done,  any  of  the  acts  or  things  the  said  defendant  is  en- 
joined and  restrained  from  doing,  or  causing  to  be  done, 
in  the  order  and  decree  here  entered  against  said  de- 
fendant. 

Fourth:  It  is  further  ordered,  with  reference  to  such 
prior  constructions  of  the  defendant,  that  the  same  clear- 
ance of  twenty-four  inches  shall  be  observed  by  the  plain- 
tiff between  its  wires  and  the  wires  of  the  defendant  as 
is  directed  and  ordered  to  be  observed  by  the  defendant. 

Fifth:  It  is  further  ordered  that  no  iron  or  other 
metal  guard  arm  be  used  by  either  the  plaintiff  or  de- 
fendant in  their  pole  line  construction,  and  that  such 
guard  arms  be  composed  of  wood,  or  other  equally  non- 
conducting material,  and  that  any  metal  guard  arm  now 
in  use  be  removed  and  be  replaced  with  wood  or  other 
equally  non-conducting  material,  and  that  the  plaintiff 
remove  or  replace  its  metal  guard  arm  as  now  main- 
tained on  its  pole  at  Edwin  and  Hepburn  streets  in  con- 
formity herewith. 

Sixth :  It  is  further  ordered  that  all  poles  and  cross 
arms  of  plaintiff  and  defendant,  wherever  the  same  have 
become  so  far  decayed  as  to  endanger  the  proi)erty  of  the 
other,  shall  be  removed  and  replaced  with  safe  and  suit- 
able material. 

Seventh :  It  is  further  ordered  that  all  wires  carrying 
electric  current,  hereafter  strung  and  put  in  use  in  the 
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pole  line  construction  of  either  plaintiff  or  defendant, 
shall  be  covered  with  the  latest  approved  insulaton. 

Eighth:  It  is  further  ordered  that  the  defendant  so 
change  its  wires^  as  now  located  at  the  northeast  corner 
of  West  Fourth  and  Hepburn  streets^  as  to  maintain  its 
higher  level  and  pass  over  and  above  the  wires  of  the 
plaintiff  as  now  maintained. 

Ninth :  It  is  ordered  that  the  defendant  pay  the  rec- 
ord costs  and  that  neither  party  file  bills  of  costs  for 
witnesses  or  for  subpoenaing  the  same. 

Error  assigned  was  the  decrees  of  the  court. 

Herbert  T.  Ames  and  N.  M,  Edwards,  with  them  T.  H. 
Hammond,  for  appellant. 

8eth  T.  McCormick  and  Candor  &  Munson,  for  ap- 
pellees. 

Per  Curiam,  March  18, 1912 : 

These  cases  were  heard  together  in  the  common  pleas 
and  the  appeals  involve  the  same  questions.  The  plain- 
tiffs in  the  bills  filed  are  electric  companies  having  the 
same  oflftcers  and  receiving  their  current  from  the  same 
plant,  but  are  separate  and  distinct  in  the  exercise  of 
their  corporate  rights  and  in  the  transaction  of  their 
business.  Each  supplies  a  kind  of  electric  current  dif- 
fering from  that  supplied  by  the  other  and  each  main- 
tains a  distinct  system  of  poles  and  wire.  It  is  alleged 
in  each  bill  that  the  defendant  has  placed  its  poles  and 
wires  in  the  city  of  Williamsport  in  dangerous  and  un- 
lawful proximity  to  the  plaintiff's  wires  and  that  it 
threatens  to  run  its  poles  and  wires  between  the  plain- 
tiff's wires  and  to  cut  and  move  its  wires  and  to  inter- 
fere with  the  proi)er  operation  of  its  lines.  The  prayer 
of  each  bill  is  for  an  injunction  restraining  the  defend- 
ant from  cutting  or  removing  the  plaintiff's  poles  and 
wires;  from  placing  its  wires  on  the  plaintiff's  poles; 
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from  stringing  its  wires  between  the  plaintiff's  wires  or 
in  close  or  dangerous  proximity  thereto  and  to  re- 
quire the  removal  of  poles  and  wires  that  interfere  with 
and  injure  the  plaintiff's  property  and  endanger  the 
lives  and  property  of  its  customers  and  for  "such  other 
equitable  relief  as  may  seem  meet  in  the  premises." 

The  defendant  in  these  bills  filed  cross  bills  in  which 
it  complained  of  interference  with  its  lines  by  the  de- 
fendants in  the  cross  bills  and  prayed  the  court,  "To 
adjust  the  conflicting  interests  between  the  said  Edison 
Electric  Illuminating  Company  of  Williamsport,  Pa., 
and  Lycoming  Electric  Company,  defendants  in  this 
cross  bill,  and  the  said  Citizens  Electric  Company  in 
the  occupancy  of  the  streets,  lanes  and  alleys  of  the  city 
of  Williamsport,  as  far  as  possible,  and  to  control  all, 
so  that  each  company  may  exercise  its  own  franchises 
as  fully  as  is  compatible  with  the  necessary  exercise  of 
the  other's  and  so  as  not  unnecessarily  to  interfere  with 
the  other's  rights  in  the  premises."  Thus  the  whole  sub- 
ject of  dispute  was  brought  before  the  court.  An  ex- 
amination of  the  parts  of  the  testimony  to  which  our  a^ 
tention  has  been  directed  has  not  convinced  us  that  anj 
error  was  made  in  the  findings  of  fact;  there  is  cer- 
tainly none  that  would  warrant  our  setting  aside  any  of 
the  findings. 

We  find  no  merit  in  the  assignments  that  the  decrees 
are  not  pursuant  to  the  allegations  of  the  bills  nor  in 
conformity  to  the  prayers  thereof.  Every  phase  of  the 
controversy  was  brought  before  the  court  either  by  dis- 
tinct allegations  of  particular  acts  of  interference  or 
by  general  allegations  of  encroachment  and  by  the  pray- 
ers of  the  cross  bills  the  court  was  asked  to  adjust  the 
conflicting  interest  of  the  three  companies  and  to  con- 
trol all  so  that  each  might  exercise  its  rights  without 
interference  with  the  rights  of  the  others.  This  is  what 
the  appellant  asked  for  and  what  the  court  did  by  its 
decree.  The  parts  of  the  decrees  forbidding  the  placing 
of  the  defendant's  wires  "through  and  between"  the 
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plaintiffs  wires  and  requiring  their  removal  where  so 
placed  should  not  be  understood  as  an  absolute  prohibi- 
tion but  a  prohibition  within  the  distance  of  twenty- 
four  inches  of  the  plaintiff's  lines  as  now  constructed, 
with  an  allowance  of  space  for  reasonable  anticipated 
growth  and  expansion. 

The  facts  found  and  the  conclusions  of  law  thereon  are 
admirably  stated  in  the  very  clear  opinion  of  the  learned 
judge  on  which  we  aflftrm  the  decree. 

The  decree  in  each  case  is  afSirmed  at  the  cost  of  the 
api>ellant 


McGteehan  v.  Eastern  Pennsylvania  Railways  Co., 

Appellant. 

Negligence — Street  railways — Collision  "between  huggy  and  car. 

In  an  action  against  a  street  railway  company  to  recover  damages 
for  personal  injuries,  a  verdict  and  judgment  for  the  plaintiff  will 
be  sustained  where  the  evidence  shows  that  at  the  time  of  the 
accident  plaintiff  was  riding  in  a  huggy  on  a  dark  night  along  a 
country  road  which  for  a  distance  of  1,200  feet  was  practically 
parallel  with  the  defendant's  tracks,  and  but  a  few  feet  there- 
from; that  at  a  point  where  the  tracks  curved  and  crossed  the 
road,  the  defendant  maintained  an  electric  bell  which  rang  auto- 
matically when  a  car  was  within  600  feet  of  it;  that  on  the  night 
of  the  accident  the  bell  was  out  of  order  and  did  not  ring,  and 
this  condition  had  been  reported  to  the  car  dispatcher  several 
hours  before;  that  plaintiff  was  familiar  with  the  crossing  and 
stopped  when  about  twenty  feet  from  it,  and  looked  and  listened 
for  a  car  and  listened  for  the  sound  of  the  electric  bell,  and  con- 
tinued to  look  as  he  advanced  to  the  crossing;  that  his  carriage 
was  struck  by  a  car  running  in  the  direction  in  which  he  was 
driving;  that  trees  and  underbrush  at  the  side  of  the  road  inter- 
fered with  the  view  of  the  tracks;  that  the  car  was  running  at  a 
very  rapid  rate;  and  that  no  notice  of  its  approach  was  given  by 
gong  or  whistle. 

Argued  Feb.  13, 1912.  Appeal,  No.  224,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Schuylkill  Co., 
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March  T.,  1907,  No.  13,  on  verdict  for  plaintiflf  in  case 
of  Daniel  McGeehan  v.  Eastern  Pennsylvania  Railways 
Company.  Before  Fell,  C.  J.,  Bbown,  Pottbb,  Elkin 
and  Stewart,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  i>ersonal  injuries. 
Before  Bbchtbl,  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Verdict  and  judgment  for  plainti^  for  f3,504.  De- 
fendant appealed. 

Error  assigned,  amongst  others,  was  in  refusing  bind- 
ing instructions  for  defendant. 

Otto  E.  Farquhar  and  Quy  E.  Farquhar,  for  ap- 
pellant. 

J.  0.  Ulrich,  for  appellee. 

Pbb  Curiam,  March  18,  1912 : 

The  only  question  presented  by  this  appeal  is  whether 
under  all  the  evidence  a  verdict  should  have  been  di- 
rected for  the  defendant.  On  a  dark  night  the  plaintiff 
was  riding  in  a  buggy  on  a  country  road  which  for  a 
distance  of  twelve  hundred  feet  was  practically  parallel 
with  the  defendant's  tracks  and  but  a  few  feet  there- 
from. At  a  point  where  the  tracks  curved  and  crossed 
the  road,  the  defendant  maintained  an  electric  bell  which 
rang  automatically  when  a  car  was  within  five  hundred 
feet  of  it.  On  the  night  of  the  accident,  the  bell  was  out 
of  order  and  did  not  ring  and  this  condition  had  been 
I'eported  to  the  car  dispatcher  several  hours  before. 
The  plaintiff  was  familiar  with  the  crossing  and  stopped 
when  about  twenty  feet  from  it  and  looked  and  listened 
for  a  car  and  listened  for  the  sound  of  the  electric  bell, 
and  continued  to  look  as  he  advanced  to  the  crossing. 
His  carriage  was  struck  by  a  car  running  in  the  direc- 
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tion  he  was  driving.  The  testimony  on  behalf  of  the 
plaintiff  was  that  the  trees  and  underbrush  at  the  side 
of  the  road  interfered  with  a  view  of  the  tracks,  that  the 
car  was  running  at  a  very  rapid  rate  and  that  no  notice 
of  its  approach  was  given  by  gong  or  whistle.  This 
made  out  a  prima  facie  case  of  negligence  by  the  motor- 
man  without  disclosing  negligence  by  the  plaintiff.  The 
case  was  therefore  for  the  jury. 
The  judgment  is  affirmed. 


Hicks,  Appellant,  v.  Williamsport 

Soad  law — Change  of  grade — Physical  change — Authority  of 
councils. 

Damages  are  not  recoverable  for  a  change  of  grade  of  a  street 
until  the  actual  work  on  the  ground  is  begun.  It  is  the  physical 
change  and  not  the  mere  establishment  of  the  grade  on  the  official 
plan  that  gives  the  right,  and  such  grading  must  be  done  only  by 
the  authority  of  the  city  councils  exercised  in  the  manner  pre- 
scribed by  law.  Work  done  by  a  street  commissioner  without  au- 
thority of  a  city  ordinance  does  not  constitute  a  legal  change  of 
grade  which  will  confer  upon  the  owner  of  abutting  property  a 
right  for  damages. 

Argued  Feb.  13, 1912.  Appeal  No.  267,  Jan.  T.,  1911, 
by  plaintiff  from  judgment  of  C.  P.  Lycoming  Co.,  Dec. 
T.,  1909,  No.  281,  on  verdict  for  defendant  in  case  of 
T.  M.  B.  Hicks  v.  City  of  Williamsport.  Before  Pell, 
C.  J.,  Brown,  Pottbb,  Elkin  and  Stbwabt,  JJ.  Af- 
firmed. 

Appeal  from  award  of  jury  of  view.  Before  Habt, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  case. 
Verdict  and  judgment  for  defendant.     Plaintiff  ap- 
pealed. 
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Assignment  of  Error — Opinion  of  the  Court.    [235  Pa. 
Error  assigned  was  in  giving  binding  instructions  for 
the  defendant. 

John  J.  Reardon,  with  him  S.  T.  McCormick  and  T. 
M.  B.  Hicks,  for  appellant,  cited :  Lewis  v.  Darby  Bor- 
ough, 166  Pa.  613;  Devlin  v.  Philadelphia,  206  Pa.  518; 
Greentree  Ave.,  21  Pa.  Super.  Ct.  177;  Thirteenth  Street, 
38  Pa.  Super.  Ct.  265;  Hill  v.  Oakmont  Borough,  47 
Pa.  Super.  Ct.  261;  Church  v.  Milwaukee,  31  Wis.  512; 
Meinzer  v.  Eacine  City,  70  Wis.  561  (36  N.  W.  Repr. 
260). 

Frank  P.  Cummings,  for  appellee,  cited:  Stork  v. 
Phila.,  195  Pa.  101;  Steelton  Borough  v.  Booser,  162  Pa. 
630;  Phila.  v.  Weaver,  14  Pa.  Super.  Ct.  293;  Clark  v. 
Phila.,  171  Pa.  30;  Thirteenth  Street,  38  Pa.  Super.  Ct 
265;  Devlin  v.  Philadelphia,  206  Pa.  518;  Howley  v. 
Pittsburg,  204  Pa.  428;  J.  G.  Brill  Co.  v.  Philadelphia, 
167  Pa.  1;  Change  of  Grade  in  Plan  166,  143  Pa.  414; 
York  V.  Beitzel,  41  Pa.  Super.  Ct.  194 ;  Kittanning  Bor- 
ough V.  Thompson,  211  Pa.  169;  South  Twelfth  Street, 
217  Pa.  362 ;  Hale  v.  Hale,  32  Pa.  Super.  Ct.  37 ;  Stockley 
V.  McClurg,  14  Pa.  Super.  Ct.  629;  Clark  v.  Lindsay,  7 
Pa.  Super.  Ct.  43 ;  Black  v.  Isaacman,  44  Pa.  Super.  Ct 
476;  Park  Ave.  Sewers,  169  Pa.  433. 

Pee  Curiam,  March  18, 1912 : 

The  city  of  Williamsport  in  1900  adopted  a  grade  for 
two  intersecting  streets  that  had  been  laid  out  and 
opened  many  years  before.  The  new  paper  grade  dif- 
fered somewhat  from  the  actual  surface  of  the  streets 
and  was  made  with  a  view  to  future  improvements.  No 
legislative  action  was  ever  taken  by  the  city  for  the 
grading  of  these  streets.  In  1909,  the  city  engineer 
set  stakes  at  the  intersection  where  the  plaintiffs  lot 
is  situate  in  accordance  with  the  new  grade  and  the 
street  commissioner  constructed  a  concrete  crossing 
which  was  lower  than  the  original  surface  of  the  street 
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and  twenty  inches  lower  than  the  sidewalk.  A  step  a 
foot  high  was  made  at  the  end  of  the  crossing  to  afford 
easier  passage  between  the  crossing  and  the  footways. 
Subsequently  the  street  commissioner  without  authority 
from  any  one  cut  down  the  sidewalks  at  the  street  lines 
to  a  level  with  the  crossing  and  sloped  them  back  some 
twenty  feet  so  as  to  make  a  gradual  incline.  On  the 
theory  that  the  work  done  by  the  street  commissioner 
was  a  partial  execution  by  the  city  of  the  grading  of 
the  streets  to  conform  with  the  paper  grade  established 
in  1900,  the  plaintiff  petitioned  for  the  appointment 
of  viewers  to  assess  the  damages  that  would  result  from 
the  completion  of  the  whole  work  of  grading.  The  view- 
ers reported  that  the  ordinance  fixing  a  grade  did  not 
authorize  the  doing  of  the  work  without  further  action 
of  the  councils  and  that  the  plaintiff  was  not  entitled  to 
recover.  On  the  trial  of  the  appeal  to  the  common 
pleas  a  verdict  was  directed  for  the  defendant. 

It  is  the  physical  change  and  not  the  mere  establish- 
ment of  a  grade  on  the  official  plan  that  gives  a  right 
of  action  and  damages  are  not  recoverable  for  a  change 
of  grade  until  the  actual  work  on  the  ground  is  begun. 
Howley  v.  Pittsburgh,  204  Pa.  428;  Devlin  v.  Philadel- 
phia, 206  Pa.  518;  and  the  grading  could  be  done  only 
by  the  authority  of  the  city  councils  exercised  in  the 
manner  prescribed  by  law.  Eittanning  Borough  v. 
Thompson,  211  Pa.  169.  The  work  done  by  the  street 
commissioner  was  not  done  in  pursuance  of  any  author- 
ity by  the  city  to  change  the  grade  and  without  such 
authority  by  proper  legislative  action,  no  change  of 
grade  could  be  made.  In  this  proceeding  the  plaintiff 
was  not  entitled  to  recover. 

The  judgment  is  affirmed. 
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Syllabua—Points.  [286  Pt. 

Stevenson  v.  Bannan,  Appellant. 

Principal  and  agent — Real  estate  broker — Commissiona — Procur- 
ing a  purchaser. 

1.  A  real  estate  broker  who  seeks  to  recover  a  commission  must 
prove  either  that  a  sale  was  made  to  the  party  whom  he  pro- 
cured as  a  purchaser,  or  that  the  purchaser  was  able  and  willing 
to  buy,  and  the  failure  to  make  an  actual  sale  was  through  no 
fault  of  the  broker  or  his  customer. 

2.  A  broker  is  not  entitled  to  commissions  where  he  is  unable 
to  show  anything  more  than  negotiations  which  never  ripened  into 
a  purchase,  or  an  agreement  to  purchase,  or  even  an  intention  to 
buy  upon  any  definite  fixed  terms. 

Argued  Feb.  14,  1012.  Appeal  No.  17,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  Schuylkill  Co., 
March  T.,  1909,  No.  197,  on  verdict  for  plaintiff  in  case 
of  J.  G.  Stevenson  v.  Francis  B.  Bannan,  Executors  of 
the  Estate  of  John  Bannan,  deceased.    Before  Mbstbs- 

ZAT,   POTTBB,   ELKIN,    STBWABT  and   MOSGHZISKEB,    JJ. 

Eeversed. 

Assumpsit  by  a  real  estate  broker  to  recover  commis- 
sions. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Defendant  presented  the  following  points : 

"1.  That  the  plaintiff  failed  to  prove  that  he  had  pro- 
cured a  purchaser  who  stood  ready,  able  and  willing  to 
buy  the  property  concerned  in  this  suit,  in  order  that  the 
partition  proceedings  might  be  carried  to  their  final  con- 
summation, and  therefore  the  verdict  of  the  jury  must 
be  for  the  defendant. 

^^ Answer. — We  decline  to  affirm  this  point,  but  leave 
the  question  entirely  to  this  jury  as  to  the  fact  as  to 
purchaser,  etc.''     { 4 ) 

"2.  That  under  all  the  evidence  in  the  case  the  plain- 
tiff failed  to  prove  that  George  M.  Watson  of  Scranton 
whether  the  plaintiff  proved  that  he  had  procured  a 
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was  the  person  whom  he  procured  as  a  purchaser  for 
said  property,  and  that  he  stood  ready,  able  and  willing 
to  buy  the  same  in  order  that  the  partition  proceedings 
might  be  carried  to  their  final  consummation,  and  there- 
fore the  verdict  must  be  for  the  defendant. 

^^ Answer. — ^We  decline  to  affirm  that  for  the  same  rea- 
sons as  stated  before  and  as  stated  in  our  general  charge. 
It  involves  a  question  of  fact  that  I  will  leave  to  this 
jury,  and  we  will  not  take  it  from  them  to  traverse  the 
facts.^^     (5) 

"4.  Under  all  the  evidence  in  the  case,  the  verdict 
must  be  for  the  defendant. 

^^ Answer. — We  decline  to  affirm  that."     (6) 

**Mr.  Boads  asks  the  Court  to  direct  a  verdict  in  favor 
of  the  defendant." 

"The  Couet:  The  evidence  is  in  Mr.  Stevenson  and 
— he  9aid  that  he  had  a  party  ready  to  bid;  but  in  what 
capacity  he  was  going  to  bid  is  in  doubt^  and  that  part 
we  are  going  to  leave  to  the  jury.  We  are  going  to  leave 
that  whole  matter  to  the  jury.  We  therefore  adhere  to 
our  position  and  decline  to  direct  this  jury  to  render  a 
verdict  in  favor  of  the  defendant"     (7) 

Verdict  and  judgment  for  plaintiff  for  |4,522.  De- 
fendant appealed. 

Errors  assigned,  among  others,  was  (4 — ^7)  above  in- 
structions quoting  them. 

George  M.  Roads,  for  appellant,  cited :  Hyatt  v.  John- 
ston, 91  Pa.  196;  Bradly  v.  Potts,  155  Pa.  418;  Mc- 
Knight  V.  Bell,  135  Pa.  358. 

George  W.  Dyson  and  William  Wilhelm,  for  appellee. 

Opinion  by  Mr.  Justice  Elkin,  March  18,  1912 : 
When  this  case  was  here  before  on  an  appeal  from 
Vol.  OCXXXV-— 33 
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an  order  discharging  the  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  it  was  decided  '^that  it 
was  the  intention  of  the  parties  that  the  plaintiff  should 
procure  a  buyer,  not  that  he  should  be  paid  a  commis- 
sion in  any  event :"  Stevenson  v.  Bannan,  227  Pa.  498. 
The  order  discharging  the  rule  for  judgment  was  af- 
firmed here  for  the  reasons  stated  in  the  opinion  of 
the  learned  court  below.  One  of  the  reasons  then  stated 
by  the  court  below  for  refusing  judgment,  was:  **We 
do  not  construe  this  agreement  to  mean  that  the  plain- 
tiff shall  do  nothing,  but  that  his  compensation  of  ten 
per  centum  hinges  upon  the  fact  of  his  procuring  a  pur- 
chaser who  is  ready,  able  and  willing  to  buy  the  land 
in  question,  providing  it  is  offered  for  sale.'^  It  will 
thus  be  seen  that  the  court  below  and  here  construed 
the  agreement  to  mean  that  the  plaintiff  was  required 
to  produce  a  purchaser,  ready,  able  and  willing  to  buy 
in  order  to  sustain  his  action  for  commissions.  The 
case  was  then  sent  back  for  trial  and  the  controlling 
question  raised  in  the  present  appeal  is  whether  the  evi- 
dence offered  by  plaintiff  is  sufficient  to  meet  the  re- 
quirements of  the  rule  above  stated.  A  broker  who 
seeks  to  recover  a  commission  must  prove  either  that 
a  sale  was  made  to  the  party  whom  he  procured  as  a 
purchaser,  or  that  the  purchaser  was  able  and  willing 
to  buy,  and  the  failure  to  make  an  actual  sale  was 
through  no  fault  of  the  broker  or  his  customer:  Kifer 
V.  Yoder,  198  Pa.  308.  In  the  present  case  it  is  a  con- 
ceded fact  that  the  broker  did  not  procure  the  purchaser 
of  the  property,  and  his  right  to  recover  must  depend 
solely  and  alone  upon  the  fact  whether  he  had  procured 
a  prospective  purchaser  able  and  willing  to  buy.  In  his 
amended  statement  the  plaintiff  averred  that  he  stood 
ready  at  all  times  to  perform  his  contract  and  that 
he  had  procured  a  purchaser  ready,  able  and  willing 
to  buy  the  property.  In  his  bill  of  particulars  he  named 
G.  M.  Watson  as  the  prospective  buyer  and  the  case 
went  to  trial  upon  the  pleadings  thus  made  up.    Watson, 
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called  as  a  witness  for  the  plaintiff^  was  asked  if  he  had 
at  any  time  agreed  to  buy  the  property,  and  answered 
in  the  negative.  He  testified  in  part  as  follows :  "Q.  You 
did  not  say  you  would  buy  it  at  any  time,  did  you? 
A.  No.  Q.  Are  you  quite  clear  about  that?  A.  I  did 
not  tell  you  that  I  would  buy  that  property;  I  never 
told  you  that.  Q.  Nor  Mr.  Bannan?  A.  No,  sir;  I 
never  told  him.  Q.  And  you  were  acting  as  agent  for 
others?  A.  Yes,  sir;  I  did  not  disclose  the  fact."  It 
thus  appears  from  the  testimony  offered  by  the  plaintiff 
that  Watson  in  his  own  right  was  not  even  considering 
c  purchase  of  the  property  and  he  never  said  to  anyone 
that  he  would  purchase  it  at  any  price.  Even  if  we 
should  consider  the  pleadings  suflScient  to  justify  an 
offer  that  Watson  was  acting  as  agent  for  others,  and 
this  would  be  giving  a  latitude  not  to  be  commended  in 
practice,  the  evidence  is  not  suflBcient  to  establish  an 
agency  binding  upon  the  principals.  Indeed,  as  we  read 
the  testimony  the  relation  of  principal  and  agent  did  not 
exist  between  the  parties.  Watson  simply  called  the 
property  to  the  attention  of  several  parties  whom  he 
assumed  might  consider  such  a  purchase.  He  was  not 
the  agent  of  these  parties  in  any  proper  legal  sense  and 
there  is  nothing  in  the  record  to  show  anything  more 
than  negotiations  which  never  ripened  into  a  purchase, 
or  an  agreement  to  purchase,  or  even  an  intention  to 
buy  upon  any  definite  fixed  terms.  Indeed,  neither 
Stevenson  nor  Bannan  knew  anything  about  the  so- 
called  principals,  or  that  they  were  even  considering  a 
possible  purchase  of  the  property.  No  price  was  agreed 
upon,  no  terms  were  specified,  and  no  agreement  to  pur- 
chase was  ever  made.  Certainly,  under  these  circum- 
stances it  cannot  be  said  that  a  purchaser  ready,  able 
and  willing  to  buy  was  procured.  We  have  no  doubt 
that  Stevenson  acted  in  entire  good  faith  and  stood 
ready  as  he  avers  to  perform  his  part  of  the  contract, 
but  this  is  not  sufBcient  to  sustain  a  recovery.    He  must 
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in  addition  show  that  his  efforts  resulted  in  procuring  a 
purchaser  and  this  he  failed  to  do. 
Judgment  reversed. 


Mullen  V.  Chester  Traction  Co.,  Appellant 

Negligence — Street  railways — Tickets — Independent  lines. 

Where  a  street  railway  company  prints  and  issues  tickets  in  its 
own  name,  and  having  thereon  the  words  "good  for  one  five  cent 
fare,"  and  supplies  such  tickets  to  two  other  independent  street 
railway  companies  under  an  understanding  that  the  tickets  when 
sold  should  he  good  as  fare  on  any  of  the  three  railways,  a  person 
who  purchases  a  ticket  from  a  conductor  of  one  of  the  independent 
lines,  and  is  injured  while  riding  as  a  passenger  on  such  line  in  a 
collision  between  two  of  ils  cars,  may  maintain  an  action  against 
the  company  issuing  the  tickets  to  recover  damages  for  his  in- 
juries; and  in  such  a  case  it  is  immaterial  that  the  issuing  com- 
pany received  no  benefit  from  the  sale  of  the  ticket ;  and  it  is  also 
immaterial,  as  far  as  the  plaintiff  is  concerned,  as  to  what  agree- 
ment there  was  between  the  company  issuing  the  ticket,  and  the 
company  operating  the  line  where  the  accident  happened.  The 
proceeds  of  the  tickets  sold  each  day  were  turned  over  at  the  end 
of  the  day  to  the  issuing  company,  and  therefore,  the  conductors 
of  the  independent  lines  were  the  agents  of  the  issuing  company  in 
the  sale  of  the  tickets. 

Argued  Feb.  14,  1912.  Appeal  No.  97,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Delaware  Co.,  Dec. 
T.,  1909,  No.  112,  on  verdict  for  plaintiff  in  case  of  Owen 
J  Mullen  V.  Chester  Traction  Company.  Before  Mbs- 
TBBZAT,  Potter,  Elkin  and  Moschziskbb,  J  J.  Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Johnson,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  the  jury  returned  a  verdict  for  $8,700,  on 
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which  judgment  was  entered  for  f 6,000,  all  above  that 
sum  haying  been  remitted. 

Error  assigned  amongst  others  was  in  refusing  bind- 
ing instructions  for  defendant. 

J.  B.  Hannum,  for  appellant. — ^We  contend  that  there 
was  no  contract  between  the  Chester  Traction  Company 
and  the  plaintiff  for  safe  transportation  over  any  road 
but  its  own,  and  this  only  because  of  the  ticket.  It  can 
make  no  difference  to  the  plaintiff  what  arrangements 
existed  between  the  Chester  Traction  Company  and  the 
other  companies  as  to  the  acceptance  of  the  ticket  as 
fare.  He  simply  paid  his  fare  with  a  ticket  of  the  Ches- 
ter Traction  Company  instead  of  with  money,  and  the 
Chester  Traction  Company  would  not  be  liable  for  the 
negligence  of  either  of  the  other  companies,  this  being 
an  action  on  a  special  contract:  Hood  v.  New  York  & 
New  Haven  R.  R.  Co.,  22  Conn.  1;  Knight  v.  Portland, 
etc.,  R.  R.  Co.,  56  Me.  234;  Hartan  v.  R.  R.  Co.,  114 
Mass.  44. 

Augustus  T.  Ashton,  with  him  W.  Roger  Fronefield, 
for  appellee. — The  plaintiff  was  entitled  to  recover  be- 
cause the  defendant  entered  into  a  contract  with  him, 
whereby  the  defendant  agreed  that  he  should  be  safely 
carried:  Peters  v.  Rylands,  20  Pa.  497;  Weed  v.  R.  R. 
Co.,  19  Wendell  (N.  Y.)  534;  Barkman  v.  R.  R.  Co.,  89 
Fed.  Repr.  453. 

There  was  nothing  in  the  contract  to  apprise  him  that 
the  journey  was  to  be  made  by  another  carrier: 
Prethow  v.  W.  J.  &  S.  R.  R.  Co.,  214  Pa.  112;  Carter  v. 
Peck,  4  Sneed  (Tenn.)  203. 

Opinion  by  Me.  Justice  Mbstrbzat,  March  18, 1912 : 
The  Southwestern  Street  Railway  Company  owns 
and  operates  a  street  railway  running  in  a  southerly  di- 
rection  from   Philadelphia  to   Bow   creek,   Delaware 
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county.  At  this  point  the  line  connects  with  that  of 
the  Philadelphia  and  Chester  Railway  Company  which 
operates  a  street  railway  from  that  point  to  Third  street 
in  the  city  of  Chester.  The  Chester  Traction  Company,  the 
defendant  in  this  case,  operates  a  system  of  street  rail- 
ways in  the  city  of  Chester  and  other  parts  of  Delaware 
county.  The  lines  of  the  three  companies  are  physically 
connected  so  that  a  car  can  be  run  from  the  starting 
point  of  the  Southwestern  in  Philadelphia  to  the  car 
bam  of  the  defendant  company  in  the  city  of  Chester. 

All  the  stock  of  the  three  companies  is  owned  or  con- 
trolled by  the  Interstate  Railways  Company,  a  New 
Jersey  corporation.  They  have  the  same  general  of- 
ficers but  each  company  operates  its  own  road.  They 
have  separate  bank  accounts  in  which  are  kept  the  moneys 
belonging  to  each  company.  Each  company  has  separate 
pay  rolls  and  pays  its  own  employees.  The  Philadelphia 
and  Chester  Railway  Company  with  its  own  money  jMiys 
the  Southwestern  Street  Railway  Company  which  owns 
the  cars  operated  by  the  former  company  for  the  use  of 
the  cars.  It  pays  both  the  Southwestern  Street  Railway 
Company  and  the  Chester  Traction  Company  for  the 
power  furnished  by  them  to  it.  It  also  pays  the  Chester 
Traction  Company  for  all  repairs  and  maintenance  of 
the  cars  which  are  used  on  its  road,  and  pays  the  wages 
of  the  motormen  and  conductors  operating  the  South- 
western Company's  cars. 

Passenger  tickets  for  transportation  over  the  three 
roads  were  issued  by  the  Chester  Traction  Company  in 
the  following  form : 

"Chester  Traction  Company 

Good  for  one  five  cent  fare. 

P.  207216        T.  W.  Grooket,  Jr.,  Treasurer." 

They  were  issued  in  packages  of  six  tickets  and  sold 
for  twenty-five  cents.  Each  of  the  conductors  on  the 
several  lines  obtained  a  supply  of  tickets  on  beginning 
his  day's  work,  giving  his  receipt  for  them,  and  at  the 
end  of  the  day  he  turned  over  all  money  received  from 
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the  sale  of  the  tickets  and  accounted  for  the  unsold  tick- 
ets. The  money  thus  received  by  the  Chester  Traction 
Company  was  deposited  in  its  account,  and  at  the  end 
of  each  month  it  paid  to  each  of  the  other  two  companies 
the  actual  amount  of  money  received  for  tickets  used  on 
their  respective  roads.  The  only  profit  which  the  Ches- 
ter Traction  Company  derived  from  the  tickets  used  on 
the  other  two  roads  consisted  in  the  use  of  these  moneys 
during  the  month,  and  in  the  fact  that  so  far  as  the 
tickets  sold  were  never  used  by  the  purchasers  the  pro- 
ceeds were  retained  by  the  Chester  Traction  Company. 

On  September  22, 1908,  the  plaintiff  purchased  a  pack- 
age of  six  tickets  for  twenty-five  cents  from  a  conductor 
of  the  Philadelphia  and  Chester  Railway  Company.    He 
used  two  of  them  on  that  day  in  going  to  his  home  in 
Philadelphia,  one  on  the  Philadelphia  and  Chester  Rail- 
way and  one  on  the  Southwestern  Street  Railway.    On 
the  following  day  he  boarded  a  car  of  the  Southwestern 
Street  Railway  Company  in  Philadelphia  to  go  to  his 
work  at  Eddystone,  Pennsylvania,  which  is  on  the  Phila- 
delphia and  Chester  Railway.    By  arrangement  between 
that  company  and  the  Philadelphia  and  Chester  Railway 
Company  the  car  which  he  entered  ran  through  to  his 
destination  at  Eddystone.     He  gave  the  conductor  of 
the  Southwestern  Street  Railway  Company  two  of  the 
tickets.    When  the  car  in  which  he  was  riding  got  be- 
yond the  Southwestern  road  and  while  it  was  on  the  road 
of  the  Philadelphia  and  Chester  Railway  Company,  it 
collided  with  a  car  of  the  latter  company  and  the  plain- 
tiff was  injured.     He  brought  this  action  against  the 
Chester  Traction  Company,  which  issued  the  ticket  on 
which  he  was  riding,  to  recover  damages  for  the  injuries 
he  sustained  by  reason  of  "the  carelessness  and  negli- 
gence on  the  part  of  the  servants,  agents,  workmen  or 
employes,  who  had  been  employed  by  the  defendant  in 
the  execution  of  their  contract  for  transportation  with 
the  plaintiff,  and  who  were  in  charge  of  the  car  upon 
which  the  plaintiff  was  riding  as  a  passenger  at  the  time 
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of  the  aforesaid  collision,  resulting  in  the  injuries  above 
described."  The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  company  has  taken 
this  appeal. 

The  appellant  company  contends  that  there  was  no 
contract  between  it  and  the  plaintiff  because:  (a)  the 
ticket  was  not  sold  to  the  plaintiff  by  the  defendant, 
(h)  the  defendant  did  not  operate  the  Philadelphia  and 
Chester  Railway  on  which  the  accident  occurred  or  the 
Southwestern  Street  Railway  and  had  no  control  over 
the  operation  of  either,  (c)  that  while  the  defendant 
issued  the  tickets  purchased  and  used  by  the  plaintiff,  it 
received  no  benefit  from  their  sale  and  use. 

The  position  of  the  appellee  is  that  the  defendant  en- 
tered into  a  contract  with  him  whereby  it  agreed  to  carry 
him  safely  to  his  destination ;  that  it  was  bound  to  exe- 
cute this  contract  and  the  servants  of  the  other  two  com- 
panies became,  in  the  performance  of  the  contract,  the 
servants  of  the  defendant;  that  the  proceeds  of  lost  and 
unused  tickets  and  the  use  of  the  money  received  from 
the  sale  of  tickets  for  the  time  it  was  retained  by  the  de- 
fendant were  a  pecuniary  benefit  resulting  from  the  sale 
of  the  tickets ;  that  it  is  immaterial  whether  the  defend- 
ant received  any  benefit  from  the  sale  of  the  tickets ;  and 
that  there  was  nothing  in  the  contract  to  notify  him  ana 
he  did  not  know  that  the  three  street  car  lines  were  sepa- 
rately operated  or  were  not  operated  by  the  defendant 
company. 

The  learned  court  below  instructed  the  jury  "that  if 
the  Chester  Traction  Company  (the  defendant)  did 
know  when  they  delivered  the  tickets  to  this  conductor 
that  he  would  use  them  for  passage  over  either  the  South- 
wesfern  or  the  Philadelphia  and  Chester  Railway,  that 
they  are  responsible  for  any  negligent  act  concerning  the 
carrying  of  this  passenger  just  as  though  it  had  hap- 
pened upon  their  own  line."  This  is  the  subject  of  the 
second  assignment,  and  raises  the  important  and  con- 
trolling question  in  the  case.   In  finding  for  the  plaintiff, 
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the  jury  found  that  the  defendant  company  had  such 
knowledge,  and  therefore  the  company  sold  the  tickets 
to  be  used  not  only  on  its  own  line  but  on  the  line  on 
which  the  plaintiff  while  a  passenger  was  injured.  The 
instruction  complained  of  was  not  erroneous  under  the 
undisputed  facts  in  the  case.  The  ticket  with  which 
the  plaintiff  paid  his  fare  was  issued  by  the  defendant 
company,  purchased  by  the  plaintiff,  and,  as  disclosed 
on  its  face,  was  "good  for  one  five  cent  fare."  It  was  ac- 
cepted by  the  conductor  as  a  fare  or  compensation  for 
carrying  the  plaintiff  to  his  destination.  Under  the  find- 
ing of  the  jury,  the  defendant  issued  the  ticket  to  be  used 
on  the  Philadelphia  and  Chester  Railway,  and  thereby 
contracted  with  the  plaintiff  that  it  would  carry  him 
over  that  route.  It  is  clear,  we  think,  that  the  defend- 
ant's liability  for  the  plaintiff's  injuries  is  the  same  as 
though  the  ticket  was  being  used  and  the  plaintiff  was 
being  carried  over  a  railway  qwned  by  the  defendant 
company.  The  plaintiff  contracted  with  the  defendant 
to  carry  him  over  the  railway  on  which  he  was  traveling 
at  the  time  he  was  injured  and,  regardless  of  the  real 
ownership  of  the  railway,  it  must  be  considered,  as  be- 
tween the  plaintiff  and  the  defendant  company,  the  rail- 
way of  the  defendant.  By  the  issuance  and  sale  of  the 
tickets,  the  defendant  held  itself  out  to  the  public  that  it 
had  the  means  of  transportation  and  would,  for  the 
specified  fare,  carry  passengers  over  this  route.  It  is 
immaterial  to  the  plaintiff  as  to  what  agreement  the  de- 
fendant had  with  the  Philadelphia  and  Chester  Railway 
Company  to  carry  passengers.  It  is  not  alleged  that  the 
plaintiff  knew  of  the  existence  of  any  such  agreement, 
and  hence  its  terms  cannot  relieve  the  defendant  from 
the  performance  of  its  duty  as  a  carrier  under  its  con- 
tract with  the  plaintiff.  In  contracting  for  his  trans- 
portation, the  plaintiff  knew  the  defendant  and  no  other 
company,  and  relied  solely  on  the  defendant  to  carry  him 
as  required  by  its  ticket.  When  he  entered  the  car  and 
the  conductor  accepted  the  ticket,  the  plaintiff  became 
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the  passenger  of  the  defendant  company,  and  it  was  re- 
sponsible for  his  safe  transportation  over  the  railway 
to  the  destination  to  which  passengers  were  carried  for 
the  stipulated  fare.  He  is  not  concerned  with  the  ulti- 
mate responsibility  for  the  negligence  resulting  in  his 
injuries,  and  need  not  look  beyond  the  party  obligating 
itself  to  perform  tjie  duties  of  a  carrier  in  transporting 
him  to  his  destination. 

There  is  no  merit  in  the  contention  that  the  ticket  was 
not  sold  to  the  plaintiff  by  the  defendant  The  tickets 
purchased  by  the  plaintiff  were  issued  by  the  defend- 
ant company  and  in  its  name,  were  given  to  the  con 
ductors  of  the  other  two  lines  to  sell,  and  at  the  close 
of  each  day  they  turned  over  the  proceeds  of  the  sales 
and  the  unsold  tickets  to  the  defendant  company.  The 
conductors  were,  therefore,  the  agents  of  the  defendant 
for  selling  the  tickets,  and  the  sales  must  be  regarded  as 
being  made  by  the  defendant.  There  is  no  evidence  that 
the  conductors  acted  for  themselves  or  their  companies 
in  selling  the  tickets;  on  the  contrary,  the  undisputed 
facts  show  that  they  acted  as  the  agents  of  the  defendant 
in  making  the  sales. 

We  regard  it  as  immaterial  whether  the  defendant 
company  received  any  benefit  from  the  sales  of  the  tick- 
ets. If  no  benefit  accrued  to  it  from  the  sales,  it  is  a 
matter  with  which  the  interested  parties  alone  are  con- 
cerned, and  with  which  the  purchasers  of  tickets  have 
nothing  to  do.  It  could  hardly  be  expected  that  the 
holder  of  a  street  railway  ticket  would,  even  at  the  risk 
of  losing  protection  against  the  negligence  of  the  carrier, 
investigate  and  determine  whether  the  carrier  selling 
the  ticket  and  agreeing  to  transport  him,  retained  all  or 
any  part  of  the  consideration  for  the  service  to  be  per- 
formed. No  such  duty  is  imposed  on  the  passenger. 
Having  paid  full  consideration  to  the  company  accepting 
his  money  and  agreeing  to  carry  him,  the  holder  of  the 
ticket  is  not  affected  by  the  ultimate  destination  of  the 
passage  money.    It  may  be  suggested,  however,  that  it 


Digitized  by 


Google 


MULLEN  V.  CHESTER  TRAC.  CO.,  AppeUant.    523 
1912.]  Opinion  of  the  Court. 

is  not  at  all  clear  that  the  defendant  company  did  not 
receive  substantial  benefits  from  the  sales  of  the  tickets. 
The  conductors  returned  to  the  defendant  each  day  the 
money  received  by  them  for  the  tickets,  and  it  was  re- 
tained by  the  defendant  until  the  end  of  the  month  dur- 
ing  which  time  the  company  had  the  use  of  it.  In  addi- 
tion to  this,  the  defendant  retained  the  proceeds  of  the 
sales  of  lost  and  unused  tickets. 

The  ticket  sold  to  the  plaintiff  by  the  defendant  was 
for  a  continuous  passage  over  the  line  on  which  it  was 
used.  It  was  not  a  coupon  ticket  entitling  the  holder  to 
ride  over  several  separate  and  diflferent  railways,  but 
each  ticket  was  good  for  one  fare  over  any  one  road  on 
which  the  passenger  desired  to  travel.  The  defendant 
company  in  selling  the  ticket  was  not  acting  as  the  agent 
of  any  other  railway  company  but  for  itself,  and  the 
road  on  which  it  was  used  was,  pro  hac  vice,  the  road 
of  the  defendant  company  for  the  transportation  of  the 
bolder  of  the  ticket.  If,  as  the  jury  found,  the  plain tiflf 
was  injured  by  the  negligence  of  the  carrier  transporting 
him  on  a  ticket  issued  by  the  defendant  company  and 
without  any  fault  on  his  part,  he  is  entitled,  under  the 
facts  of  the  case,  to  recover  in  this  action. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


524  UNION  TRUST  CO.  of  N.  Y.  v,  GILPIN,  Appellant 

Syllabus-^Statement  of  Facts.  [286  Pa. 

Union  Trust  Company  of  New  York  v.  GUpin, 
Appellant 

Payment — Mistake — Will — Verdict. 

1.  Where  a  testator  leaves  to  a  trust  company  called  'TTnited 
States  Trust  Company"  two  sums  of  $10,000  each  to  be  held  m 
trust  for  two  sisters  for  life  with  remainder  to  the  survivor  in 
the  event  that  the  other  die  without  issue,  and  by  the  second 
paragraph  of  his  will  leaves  two  simis  of  $10,000  each  to  a  trust 
company  called  the  **  Union  Trust  Company"  in  trust  for  the  same 
two  sisters,  but  with  remainder  over  to  other  parties  in  the  event 
of  their  dying  without  issue,  and  after  the  death  of  one  of  the 
sisters  the  Union  Trust  company  through  a  mistake  in  reading  the 
will  paid  the  sum  of  $10,000  to  the  surviving  sister  instead  of  the 
parties  entitled  to  it  under  the  second  paragraph,  such  sum  may  be 
recovered  back  by  the  Union  Trust  Company  from  the  sister  to 
whom  it  was  mistj^enly  paid. 

2.  In  an  action  to  recover  such  money  the  court  left  two  questions 
to  the  jury,  (1)  was  the  payment  made  by  mistake  on  the 
part  of  plaintiff's  officers,  and  (2)  was  it  caused  by  inadvertence  in 
reading  the  first  paragraph  of  the  will  as  the  paragraph  under  which 
plaintiff  was  acting  as  trustee;  and  was  that  due  to  the  similarity 
of  the  names  mentioned  in  the  will.  The  first  question  was  an- 
swered **yes,"  the  second  '*no."  Thereupon  a  third  question  was 
submitted,  viz:  "State  what  was  the  character  of  the  mistake r 
This  was  answered  "Carelessness  of  the  officers  of  the  Union  Trust 
Company."  The  court  asked  the  jury  in  what  particular  the  officers 
had  been  careless,  and  the  foreman  said,  "in  reading  the  wilL" 
These  words  were  then  added  to  the  answer.  The  court  then  di- 
rected a  verdict  for  plaintiff.  Held,  that  the  court  committed  no 
erroreither  in  propounding  the  questions  to  the  jury,  or  in  directing 
a  verdict  for  the  plaintiff. 

Argued  Feb.  19,  1912.  Appeal  No.  235,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  0.  P.  Lackawanna  Ca, 
Jan.  T.,  1908,  No.  324,  on  verdict  for  plaintiff  in  case  of 
The  Union  Trust  Company  of  New  York,  Trustee,  v. 
Mary  Helen  Gilpin.  Before  Fell,  C.  J.,  Brown,  Pot- 
ter^ Stewart  and  Mosghzisker,  JJ.    Affirmed. 


Digitized  by 


Google 


UNION  TRUST  CO.  of  N.  Y.  v.  GILPIN,  AppeUant.  525 
1912.]  Opinion  of  Court  below. 

Assumpsit  to  recover  back  money  paid  under  a  mis- 
take of  fact.    Before  Nbwcomb,  J. 

At  the  trial  the  court  gave  binding  instructions  for 
plaintiff. 

The  facts  appear  by  the  opinion  of  Nbw(X)MB,  J.,  on 
motion  to  amend  the  verdict,  which  was  as  follows : 

This  suit  was  brought  to  recover  money  paid  to  de- 
fendant by  mistake. 

The  payment  was  made  in  October,  1902,  and  arose 
out  of  the  management  of  a  trust  fund  which  had  come 
to  plaintiff's  hands  in  1893,  under  the  second  paragraph 
of  the  will  of  Robert  McKim.  In  round  figures  the  fund 
was  1100,000.00,  of  which  two  equal  one- tenth  parts  were 
held,  one  for  the  use  of  defendant  and  the  other  for  that 
of  her  sister,  Mrs.  Hart,  but  each  during  life.  At  their 
death  the  principal  in  each  case  went  to  their  respective 
issue,  if  any ;  otherwise  to  the  executors  of  the  will.  Mrs. 
Hart's  maiden  name  was  Angelica  Church,  and  she  was 
so  named  in  the  will. 

Under  the  provisions  of  the  first  paragraph  of  the  will 
another  |100,000.00  came  to  the  hands  of  the  United 
States  Trust  Co.,  also  of  New  York.  Inter  alia  sums  of 
110,000.00  each  were  by  it  held  for  these  sisters  for  life 
with  remainder  in  each  case  to  the  survivor  in  the  event 
that  the  other  died  without  issue. 

In  the  summer  of  1902  Mrs.  Hart  died  leaving  no 
issue.  In  October  plaintiff  was  advised  of  the  fact  by 
letter  of  Mr.  Gilpin  suggesting  that  he  understood  his 
wife  thereby  succeeded  to  the  fund  held  for  her  sister's 
use.  To  this  there  was  a  prompt  reply  assenting  to  that 
understanding  with  a  formal  receipt  enclosed  for  Mrs 
Gilpin's  signature  in  order  to  close  the  account. 

Hence,  the  evidence  of  payment  is  a  written  instru- 
ment duly  executed  and  delivered  to  plaintiff.  Mrs. 
Gilpin  thus  acknowledged  the  receipt  of  f  10,000.00,  to- 
gether with  some  accrued  income,  being  "the  one-tenth 
part  of  the  trust  fund  mentioned  in  said  first  paragraph 
of  said  will  heretofore  held  by  Union  Trust  Co.  for 
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Angelica  Church,"  etc.  There  was  other  reference  to 
this  particular  fund  and  paragraph  ^^in  pursuance  of 
which,"  it  was  set  forth,  defendant  "had  become  entitled" 
to  the  principal  on  the  death  of  her  sister;  and  in  con- 
sideration of  the  payment,  it  proceeded  to  say,  plaintiff 
was  discharged  from  its  liability  on  account  of  that 
fund. 

Other  than  in  the  matter  of  Mrs.  Hart's  death,  these 
assumptions  of  fact,  forming  the  consideration  of  the 
payment,  were  radically  erroneous.  It  was,  therefore, 
undisputed  and  indisputable  that  the  money  was  paid  by 
mistake. 

The  fund  which  the  parties  had  in  mind  had  never 
been  in  plaintiffs  hands.  With  the  trust  described  in 
the  voucher  the  plaintiff  had  nothing  whatever  to  do. 
That  was  the  fund  in  the  hands  of  the  other  company. 
The  two  trusts  were  quite  as  distinct  and  independent 
of  each  other  as  two  separate  paragraphs  of  a  written 
instrument  could  make  them.  The  death  of  her  sister 
in  no  way  affected  the  relations  of  Mrs.  Gilpin  with  the 
plaintiff  Trust  Co.  The  plaintiff  took  nothing  by  the 
release.  The  liability  which  it  purported  to  discharge 
had  never  existed.  All  this  is  apparent  upon  a  mere  read- 
ing of  the  will,  if  read  with  care  and  attention  to  what 
it  says.  There  is  nothing  ambiguous  about  either  para- 
graph, calling  for  anything  more  than  careful  reading. 
So  that  upon  examination  of  the  two  instruments,  the 
bequest  on  the  one  hand  and  the  receipt  on  the  other,  the 
inference  would  seem  to  be  irresistible  that  the  payment 
was  the  result  of  mistake  on  part  of  some  officer  of  the 
Trust  Company  in  failing  to  note  the  identity  of  the 
trustee  named  in  the  first  paragraph  on  the  occasion  of 
being  advised  of  Mrs.  Hart's  death  and  the  defendant's 
understanding  in  the  premises.  There  is  nothing  outside 
of  these  writings  to  throw  any  light  on  the  nature  and 
character  of  the  mistake  except  this  correspondence, 
and  nothing  in  that  to  weaken  the  inference  arising  from 
the  terms  of  the  receipt.    There  was  no  attempt  to  im- 
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pair  plaintlfTs  equity  unless  it  be  in  the  offer  to  prove 
that  defendant  had  in  the  meantime  spent  the  money 
so  that  repayment  would  now  be  a  hardship;  and  that 
is  believed  to  be  immaterial  for  reasons  to  be  mentioned 
below. 

From  the  inception  of  the  suit  the  close  question  has 
seemed  to  be  whether  it  wasn't  a  case  for  binding  in- 
structions for  plaintiff.  The  court  being  divided  on  the 
question,  the  defendant  was  given  the  benefit  of  the 
doubt  and  allowed  to  go  to  the  jury.  6.  ( But,  instead  of 
a  general  submission,  two  specific  questions  were  first 
submitted  to  the  jury  subject  to  further  instruction  upon 
return  of  their  answers.  These  were  as  follows:  "(1) 
Was  the  payment  of  October  22,  1902,  made  by  mistake 
en  part  of  plaintiff's  oflBcers?  (2)  Was  it  caused  by 
inadvertence  in  reading  the  first  paragraph  of  the  will 
as  the  paragraph  under  which  plaintiff  was  acting  as 
trustee ;  and  was  that  due  to  the  similarity  of  the  names 
of  the  two  trustees  mentioned  in  the  will?"  The  first 
was  answered,  "Yes;"  the  second,  "No."  Thereupon  a 
third  question  was  submitted,  viz :  "State  what  was  the 
character  of  the  mistake?"  This  was  returned  with  the 
somewhat  indefinite  answer :  "Carelessness  of  the  offi- 
cers of  the  Union  Trust  Co.  of  New  York."  Their  atten- 
tion being  called  to  the  necessity  of  stating  in  what  par- 
ticular the  officers  had  been  careless,  it  was  disclosed 
that  what  was  meant  was  carelessness  in  reading  the 
will ;  and  thereupon,  by  hand  of  their  foreman,  the  jury 
were  permitted  to  complete  the  answer  in  open  court. 
In  order  to  guard  against  possible  misunderstanding 
the  answer  as  so  completed  was  then  first  read  aloud  to 
them,  not  by  the  clerk,  but  by  the  court,  and  they  were 
asked  if  that  was  correct — ^as  appears  by  the  transcript 
— ^to  which  the  foreman  replied  "yes,"  and  the  others 
nodded  assent  in  the  usual  way.  Upon  that  a  verdict 
was  directed  for  plaintiff,  for  the  reasons  then  stated 
and  which  in  my  judgment  made  it  inevitable.) 

These   circumstances   are   referred   to   because   the 


Digitized  by 


Google 


528  UNION  TRUST  CO.  of  N.  Y.  v.  GILPIN,  AppeUant 

Opinion  of  Court  below.  [235  Pa. 

learned  counsel  seeks  to  support  the  present  motion,  in 
part,  by  the  foreman's  testimony.  The  effort  is  to  reform 
the  finding  of  the  jury  by  substituting  the  term  "con- 
struing'' in  place  of  "reading"  the  will,  thus  character- 
izing the  mistake  as  one  of  law  rather  than  of  fact,  and 
so  to  defeat  the  action. 

Accordingly  the  motion  is  to  amend  the  verdict  to  one 
in  favor  of  defendant.  ALside  from  the  foreman's  version 
of  what  was  in  the  minds  of  the  jurors,  the  motion  is 
based  on  the  answer  to  the  second  question.  The  point 
made  is  that  this  negatived  the  specific  averment  upon 
which  plaintiff's  case  turned,  and  was  therefore  a  final- 
ity. The  contention  is  believed  to  be  unsound.  If  for 
the  jury  at  all  the  case  was  such  as  made  it  important 
to  have  the  benefit  of  their  unbiased  judgment  as  to 
the  nature  and  character  of  the  mistake.  That  wasn't 
accomplished  by  the  first  two  answers.  They  left  the 
matter  just  where  it  was  at  the  outset.  The  second  ques- 
tion was  probably  somewhat  inapt  by  reason  of  its  hav- 
ing two  branches.  I  can  think  of  no  good  reason  why 
the  courts  in  attempting  to  administer  the  law  through 
trial  by  jury  may  not  submit  any  question  appropriate 
to  the  issue  of  fact.  That  the  final  question  here  was 
inappropriate  to  that  purpose  has  not  been  suggested. 
The  answer  affirms  the  substance  of  plaintiff's  allega- 
tion. As  such,  it  warranted  the  verdict  as  directed,  un- 
less recovery  is  barred  by  the  fact  of  plaintiffs  negli- 
gence ;  or  the  finding  be  open  to  revision  on  the  deposi- 
tion of  a  juror ;  and  this,  for  no  better  reason  than  that 
in  the  opinion  of  the  witness  "no  person  can  read  a  will 
without  putting  a  construction  on  it."  This  is  mani- 
festly incompetent  and  merits  no  consideration: 
Smalley  v.  Morris,  157  Pa.  349.  Citations  could  be 
multiplied  if  the  occasion  called  for  it  For  the  sake 
of  discussion  it  may  be  conceded  that  the  jury  would 
have  held  the  Trust  Co.  to  the  loss  of  the  money  if  at 
liberty  to  do  so.  They  were  called  upon,  however,  onlj 
to  decide  the  facts,  unmoved  by  sympathy  or  prejudice 
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for  or  against  either  party,  regardless  of  the  conse- 
quences. Undoubtedly  their  conclusion  was  correct. 
No  one  could  read  the  will  attentively  without  being 
forcibly  impressed  with  the  fact  that  a  blunder  had  been 
made.  That  would  be  quite  as  apparent  to  a  jury  of 
average  understanding  as  to  a  lawyer.  The  final  answer 
here  was  not  only  consistent  with  the  evidence,  but  it  is 
not  apparent  how  there  could  have  been  any  escape 
from  it. 

Turning  now  to  the  effect  of  plaintiflPs  negligence,  I 
take  it  to  be  well  settled  that  it  will  only  bar  recovery 
where  defendant  has  irrevocably  changed  his  position 
before  demand  made.  2  Street's  Found.  Leg.  Liab.  213 
Kelly  V.  Solari,  9  M.  &  W.  54;  Keener  on  Quasi-Con 
tracts,  70  et  seq ;  Appleton  Bank  v.  McGilvary,  70  Mass 
518;  Girard  Trust  Co.  v.  Harrington,  23  Pa.  Super.  Ct 
615;  Lawrence  v.  Bank,  54  N.  Y.  432.  It  has  been  some 
times  said  that  plaintiflPs  laches  will  preclude  recovery 
unless  defendant  can  be  put  in  statu  quo.  And  it  is 
upon  this  principle  that  it  was  sought  to  be  proven  here 
that  defendant  had  spent  the  money.  There  is  neither 
reason  nor  authority,  however,  to  support  the  theory 
that  the  mere  fact  of  the  money  having  been  spent 
amounts  to  an  alteration  of  defendant's  legal  position. 
It  is  enough  to  say  that  if  it  were  so,  the  instances  in 
which  the  right  to  recover  has  been  aflBrmed  would  have 
been  much  less  frequent. 

Essentially  the  claim  here  is  founded  on  a  transaction 
in  which  there  was  a  total  failure  of  consideration,  due 
to  a  mutual  misunderstanding  as  to  the  existence  of  the 
subject  matter.  In  such  case  where  the  plaintiflPs  equity 
is  complete  there  can  be  no  doubt  of  his  right  to  recover : 
2  Street's  Found.  Leg.  Liab.  211;  Martin  v.  Sitwell, 
1  Show.  K.  B.  156;  McDonald  v.  Lynch,  59  Mo.  350. 
And  it  has  been  so  held  whether  the  mistake  be  one  of 
law  or  fact :  Champlin  v.  Laytin,  6  Paige  189.  In  prin- 
ciple and  analogy  it  is  not  unlike  a  suit  for  breach  of 
warranty  of  title.  So,  in  a  case  diflfering  from  this  in 
Vol.  ccxxxv— 34 
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no  essential  particular,  where  by  mistake  a  legacy  had 
been  paid  to  one  not  entitled  under  the  will  it  was  held 
that  the  money  could  be  recovered  whether  the  mistake 
was  either  of  fact  or  law :  Northrop  v.  Graves,  19  Conn. 
548.  Speaking  by  Chief  Justice  Church,  the  court  said : 
^'We  mean  distinctly  to  assert  that  where  money  is  paid 
by  one  under  a  mistake  of  his  rights  and  his  duty,  and 
which  he  was  under  no  legal  or  moral  obligation  to  pay, 
and  which  the  recipient  has  no  right  in  good  conscience 
to  retain,  it  may  be  recovered  back  in  an  action  of  in- 
debitatus assumpsit  whether  such  mistake  be  one  of 
fact  or  law ;  and  this  we  insist  may  be  done  both  upon 
principle  of  Christian  morals  and  the  common  law." 

The  case  affords  a  good  illustration  of  the  modem 
tendency  of  the  courts  to  limit  the  earlier  doctrine  which 
denied  in  general  the  right  to  recover  where  money  had 
been  paid  under  a  mistake  of  law. 

We  are  not  called  upon  to  decide  whether  the  present 
case  falls  outside  the  general  rule.  6.  (It  was  tried  on 
the  theory  of  mistake  of  fact  only.  Assuming  it  to  have 
been  for  the  jury,  it  is  believed  the  facts,  so  far  as  in 
dispute,  were  well  found  in  the  aflBrmative,  and  that  the 
verdict  was  regular.  This  is  decisive  against  the jnotion, 
and  the  rule  to  amend  is  discharged.) 

Errors  assigned,  among  others,  was  (1,  2)  in  instruct- 
ing the  jury  as  to  answers  to  questions;  (3)  in  giving 
binding  instructions  for  plaintiff  and  (6)  in  refusing 
to  amend  the  verdict. 

Samuel  B.  Price  and  Cole  B.  Price,  for  appellant. — ^It 
was  error  in  the  court  to  submit  the  first  and  third  ques- 
tions to  the  jury :  Morse  v.  Morse,  25  Ind.  156 ;  Crane  v. 
Reeder,  25  Mich.  303 ;  Balch  v.  Grand  Rapids  &c  B.  R 
Co.,  78  Mich.  654  (44  N.  W.  Repr.  151). 

The  submission  of  the  third  question  by  the  court 
to  the  jury,  after  their  answers  to  the  first  two  had  be«i 
returned,  was  error. 
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To  suggest  or  dictate  to  the  jurors  the  answers  to  par- 
ticular questions  of  fact  submitted  to  them  for  findings 
thereon,  is  error;  and  it  is  also  error  when  the  special 
findings  of  fact  are  returned  by  the  jury,  for  the  court 
to  change  materially  the  purport  of  such  findings: 
Usher  v.  Hiatt,  18  Kan.  195 ;  Ryan  v.  Rockford  Ins.  Co., 
77  Wis.  611  (46  N.  W.  Repr.  885). 

The  verdict  should  have  been  amended  to  read  for  de- 
fendant: Cohn  V.  Scheuer,  115  Pa.  178;  Murland  v. 
English,  214  Pa.  325;  Clouser  v.  Patterson,  122  Pa.  372; 
Com.  V.  Chathams,  50  Pa.  181;  Standard  Sewing  Ma- 
chine Co.  V.  Ins.  Co.,  201  Pa.  645. 

The  question  to  be  decided  in  this  case  was  for  the 
jury :  Primm  v.  Haren,  27  Mo.  205 ;  Reynolds  v.  Rich- 
ards, 14  Pa.  205;  State  v.  Patterson,  68  Maine  473;  Wil- 
son V.  Board  of  Education,  63  Mo.  137. 

There  is  no  sufBcient  evidence  to  support  a  judgment 
for  plaintiff :   Ward  v.  McCue,  31  Pitts.  Leg.  Joum.  160. 

It  is  settled  law  that  one  who  voluntarily  pays  money 
with  full  knowledge  or  means  of  knowledge  of  all  the 
facts,  without  any  fraud  having  been  practiced  upon 
him,  cannot  recover  it  back  by  reason  of  the  payment 
having  been  made  in  ignorance  of  the  law:  Gould  v. 
McFall,  118  Pa.  455;  Real  Estate  Savings  Institution  v. 
Lindner,  74  Pa.  371;  Irvine  v.  Hanlin,  10  S.  &  R.  219; 
Espy  V.  Allison,  9  Watts  462 ;  Boas  v.  Updegrove,  5  Pa. 
516;  During's  App.,  13  Pa.  224;  Natcher  v.  Natcher,  47 
Pa.  496;  Deysher  v.  Triebel,  64  Pa.  383;  Union  Ins.  Co. 
V.  Allegheny,  101  Pa.  250. 

W.  W.  Watson,  W.  8.  DiehJ  and  Albert  L.  Watson,  for 
appellee. — The  fact  that  the  person  making  the  payment 
has  the  means  of  knowledge  at  hand  and  overlooks  the 
same  by  an  inadvertence,  is  immaterial  if  the  party  re- 
ceiving the  same  is  not  entitled  to  it :  Girard  Trust  Co. 
T.  Harrington,  23  Pa.  Super.  Ct.  615;  Dotterer  v.  Scott, 
29  Pa.  Super.  Ct.  553 ;  Reed  v.  Horn,  143  Pa.  323 ;  Law- 
rence V.  American  Nat.  Bank,  54  N.  Y.  432;  White  v. 
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Continental  Nat  Bank,  64  N.  Y.  316;  Kingston  Bank  v. 
Eltinge,  40  N.  Y.  391. 

It  is  well  settled  law  in  this  state  and  elsewhere  that 
the  testimony  of  a  juror  cannot  be  received  to  change  the 
verdict  rendered  by  a  jury  and  recorded:  Smalley  v. 
Morris,  157  Pa.  349;  Cluggage  v.  Swan,  4  Binn.  150; 
Hutchinson  v.  Sandt,  4  Bawle  234. 

Pbb  Curiam,  March  18,  1912: 
The  judgment  is  afBrmed  on  the  opinion  of  Judge 
Nbwoomb. 


Harwood  v.  Harwood,  Appellant. 

Eu$hand  and  wife — Confession  of  judgment — Act  of  June  8, 
1898,  sec.  8,  P.  L.  8U> 

The  provision  contained  in  sec.  3  of  the  Act  of  June  8,  189S, 
P.  L.  344,  that  a  married  woman  ''may  not  sue  her  husband,"  has 
regard  to  adverse  proceedings  where  the  party  complained  against 
by  legal  process  is  brought  into  a  court  of  justice  to  answer.  It 
has  no  application  to  a  judgment  entered  by  a  wife  against  her 
husband  imder  a  warrant  of  attorney  to  confess  judgment. 

Argued  Feb.  19, 1912.  Appeal,  No.  236,  Jan.  T.,  1911, 
by  defendant  from  order  of  C.  P.  Lackawanna  Ck).,  June 
1'.,  1910,  No.  426,  discharging  rule  to  open  or  strike  oflf 
judgment,  in  case  of  Jennie  Harwood  v.  A.  P.  Harwood. 
Before  Fell,  C.  J.,  Brown,  Pottbb,  Sthwabt  and 
MoscHziSKBR,  JJ.    Affirmed. 

Rule  to  open  or  strike  off  judgment. 

From  the  record  it  appeared  that  on  May  26,  1910, 
Jennie  Harwood  entered  a  judgment  against  her  hus- 
band A.  F.  Harwood  in  the  sum  of  |3,000,  by  virtue  of 
a  warrant  of  attorney  contained  in  a  judgment  note.  At 
the  time  of  the  entering  of  the  judgment  the  husband 
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and  wife  were  residing  together.    Subsequently  she  sepa- 
rated from  him  alleging  cruel  and  barbarous  treatment. 
The  court  discharged  the  rule  to  open  or  strike  off 
judgment. 

Error  assigned  was  the  order  of  the  court. 

James  B.  Murrin  and  William  J.  Fitzgerald,  with 
them  Joseph  O^Brien  and  John  P.  Kelly,  for  appel- 
lant.— ^There  is  no  question  but  that  Mrs.  Harwood  can- 
not sue  her  husband  on  the  note  in  question  unless  it  be 
by  virtue  of  the  warrant  of  attorney  contained  therein : 
Gillan  v.  West,  232  Pa.  74;  nor  does  the  act  of  1893 
destroy  the  legal  unity  of  husband  and  wife:  Meyer's 
Est.,  232  Pa.  89.  It  appears  to  us  unreasonable  to  main- 
tain that,  while  the  wife  cannot  have  a  summons  in 
assumpsit  on  the  note  in  question,  she  may  still  have  a 
judgment  and  execution  thereon  against  the  efforts  of 
her  husband  to  contest  the  same:  Ulshafer  v.  Stewart, 
71  Pa.  170. 

It  is  well  settled  that  a  judgment  entered  under  a 
power  contained  in  an  instrument  is  a  judicial  act  and 
has  the  same  effect  as  a  judgment  confessed  by  an  attor- 
ney or  given  in  open  court.  The  entry  of  an  amicable 
action  and  confession  of  judgment  has  the  same  effect : 
gpragg  V.  Shriver,  25  Pa.  282 ;  St.  Bartholomew's  Church 
V.  Wood,  61  Pa.  96. 

Samuel  B,  Price,  with  him  John  F.  Reynolds  and  Cole 
B.  Price,  for  appellee. — ^A  married  woman  may  take  a 
judgment  note  and  enter  it  against  her  husband,  issue 
execution  and  collect.  The  proceeding  is  not  adversary. 
It  is  not  a  suit  contemplated  by  the  act  of  1893 :  Wil- 
liams' App.,  47  Pa.  307;  Rose  v.  Latshaw,  90  Pa.  238; 
Lahr's  App.,  90  Pa.  507;  Kincade  v.  Cunningham,  118 
Pa.  501. 

The  act  of  1893  has  in  no  wise  restricted  the  rights  of 
a  married  woman  as  they  existed  before  that  act.    A 


Digitized  by 


Google 


534  HARWOOD  v.  HARWOOD,  Appellant. 

Arguments — Opinion  of  the  Court.  [235  Fa. 

judgment  may  be  entered  or  bill  in  equity  filed  to  pro- 
tect the  wife's  property  rights:  Nuding  v.  Urich,  169 
Pa.  289 ;  Kuhn  v.  Ogilvie,  178  Pa.  303 ;  Heckman  v.  Heck- 
man,  215  Pa.  203. 

Opinion  by  Mr.  Justice  Stbwabt,  March  18, 1912: 
The  parties  to  this  proceeding  are  husband  and  wife. 
The  appeal  is  by  the  former  who  seeks  to  have  declared 
invalid  a  judgment  entered  against  him  and  in  favor  of 
his  wife,  upon  confession.  The  integrity  of  the  transac- 
tion is  in  no  way  challenged ;  the  sole  ground  on  which 
the  claim  is  made  is  that  the  entering  of  the  judgment 
contravenes  the  provision  contained  in  Sec.  3  of  the  Act 
of  June  8, 1893,  P.  L.  344,  which  declares  that  a  married 
woman  "may  not  sue  her  husband,''  except  under  condi- 
tions which  admittedly  are  not  here  present,  and  with 
which  we  have  therefore  no  concern.  The  one  question 
before  us  is,  was  the  entering  of  this  judgment  a  suit 
against  the  husband?  Rules  of  lexicology  afford  no  as- 
sistance here.  It  is  quite  possible  to  so  broaden  the 
meaning  of  the  word  "sue"  as  to  make  it  include  the 
entering  of  an  amicable  or  confessed  judgment  without 
doing  violence  to  its  etymology.  But  to  the  common 
mind  legal  incapacity  to  sue  can  have  but  one  meaning, 
and  that  is,  that  the  person  resting  under  its  disability 
is  denied  legal  process  to  bring  his  adversary  into  a 
court  of  justice,  there  to  answer  the  complaint  or  demand 
that  is  brought  against  him.  It  was  said  by  Tilghman, 
C.  J.,  in  Commonwealth  v.  Philadelphia  County  Com- 
missioners, 1  S.  &  B.  382,  that  it  is  not  always  by  gram- 
matical criticism  we  hit  the  meaning  of  an  act  of  as- 
sembly or  any  other  writing ;  that  the  easiest  and  most 
popular  construction  is  generally  the  truest.  It  is  so  in 
the  present  case.  In  giving  to  the  words  "may  not  sue" 
their  popular  meaning  as  above  indicated,  we  reach  a 
result  that  harmonizes  with  and  reflects  the  general  pur- 
pose of  the  act  in  which  they  are  used  only  by  way  of 
exception.    The  act  is  an  enabling  one,  unfettering  the 
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married  woman  from  common  law  disability  and  permit- 
ting her  to  sue  and  be  sued  as  though  she  was  unmar- 
ried, with  no  other  qualification  than  that  she  may  not 
sue  her  husband.  This  qualification  was  simply  a  reten- 
tion of  so  much  of  the  disability  imposed  by  the  common 
law  as  was  thought  necessary  to  protect  the  peace  of  the 
domestic  relation;  it  created  no  new  restriction,  but 
left  the  married  woman  with  respect  to  her  rights,  where 
the  husband  was  involved,  just  where  she  was  before. 
Prior  to  the  passage  of  the  act  a  judgment  confessed  by 
ithe  husband  in  favor  of  his  wife  was  quite  as  valid  as 
one  confessed  to  a  stranger,  and  for  its  enforcement  like 
proceedings  were  available  to  her.  This  was  definitely 
settled  in  Rose  v.  Latshaw,  90  Pa.  238.  In  the  opinion 
in  that  case  Mr.  Justice  Tbunkby  says :  "It  having  been 
established  that  a  man's  conveyances  and  gifts  to  his 
wife  are  good  between  themselves,  and  against  all  the 
world,  when  not  fraudulent,  it  directly  followed  that  a 
judgment  to  her,  confessed  or  suffered  by  him,  is  of  like 
force;  and  it  would  seem  inevitable  that  execution  could 
be  lawfully  issued  upon  that  judgment.  ♦  ♦  ♦  Exe- 
cution of  a  judgment,  voluntarily  suffered  by  the  hus- 
band, is  no  more  adversary  than  was  the  entry  of  judg- 
ment. In  one  sense,  both  are  adversary ;  where  either  is 
with  his  consent  it  is  not  adverse  in  the  sense  which  the 
law  forbids,  for  it  does  not  disturb  domestic  relations." 
It  thus  became  apparent  that  to  give  other  meaning  to 
the  prohibition  in  the  act  against  suing  the  husband, 
than  that  which  the  words  used  in  their  popular  sense 
indicate,  would  be  to  create  a  disability  where  none  ex- 
isted before.  Nothing  could  have  been  further  from  the 
legislative  intent.  The  conclusion  is  irresistible  that 
when  the  legislature  declared  that  a  married  woman 
'•may  not  sue  her  husband,"  the  prohibition  had  regard 
to  adverse  proceedings  where  the  party  complained 
against,  by  legal  process  is  brought  into  a  court  of  jus- 
tice to  answer.  A  voluntary,  confessed  judgment  is  not 
adverse,  and  therefore  not  within  the  prohibition.    The 
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court  was  entirely  correct  in  refusing  to  strike  ofiE  the 
judgment  in  this  case. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Grant,  Api)ellant,  v.  Dickson  City  Boroughu 

Negligence — Boroughs — Defective  bridge — Acceptance  of  street 
hy  borough — Non-suit, 

1.  In  an  action  against  a  borough  to  recover  damages  for  per- 
sonal injuries  suffered  by  falling  through  a  bridge  built  by  a  land 
company  and  located  on  a  street  on  the  company's  plan  of  lots,  a 
non-suit  is  properly  entered  where  there  is  no  proof  of  the  accept- 
ance of  the  street  by  the  borough. 

2.  In  such  a  case  the  mere  fact  that  work  had  been  done  on  the 
street  by  the  street  commissioner  before  the  accident,  is  imma- 
terial, where  there  is  nothing  to  show  that  the  commissioner  was 
acting  in  his  official  capacity,  or  that  this  action  was  at  the  in- 
stance or  with  the  knowledge  of  the  borough  council,  or  that  there 
had  been  a  prior  authorization  or  subsequent  ratification  of  it. 

Argued  Feb.  19, 1912.  Appeal,  No.  246,  Jan.  T.,  1911, 
by  plaintiffs  from  order  of  C.  P.  Lackawanna  C5o.,  May 
T.,  1907,  No.  436,  refusing  to  strike  oflf  non-suit  in  case 
of  Kate  Grant  et  al.  v.  Dickson  City  Borough.  Before 
Fell,  C.  J.,  Brown,  Potter,  Stewart  and  Mosch- 
ziSKER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  O'Nbil,  J. 

At  the  trial  the  court  entered  a  compulsory  non-suit 
which  it  subsequently  refused  to  take  oflf. 

Error  assigned  was  in  refusing  to  take  oflf  non-suit 

A.  A.  Voshurg^  with  him  J.  F.  Murphy,  for  api>ellants, 
cited:    Weida  v.  Hanover  Twp.  30  Pa.  Super.  Ct  424; 
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Com.  V.  Llewellyn,  14  Pa.  Super.  Ct.  214;  Com.  v.  Moore- 
head,  118  Pa.  344;  Kennedy  v.  Williamsport,  11  Pa. 
Super.  Ct.  91. 

Ralph  W.  Rymer  and  O^Brien  d  Kelly,  for  appellee, 
cited:  Arnold  v.  Cornman,  50  Pa.  361;  Root  v.  Com., 
98  Pa.  170;  Pearl  Street,  111  Pa.  565;  Pittsburgh  Alley, 
104  Pa.  622;  Com.  v.  Shoemaker,  14  Pa.  Super.  Ct.  194. 

Per  Curiam,  March  18,  1912 : 

Kate  Grant,  one  of  the  plaintiffs,  was  injured  by  fall- 
ing through  a  bridge  built  by  a  land  company  and  lo- 
cated on  a  street  on  its  plan  of  lots.  A  non-suit  was  en- 
tered because  there  was  no  proof  of  the  acceptance  of 
the  street  by  the  borough.  The  street  was  laid  out  by 
the  land  company  some  four  or  five  years  before  the  ac- 
cident Lots  were  first  sold  on  it  fourteen  months  be- 
fore and  a  plan  of  the  tract  was  recorded  six  months 
before.  The  street  was  a  narrow  passage  way  first  used 
by  the  company  for  convenience  in  carrying  on  its  oi)era- 
tions  and  later  by  the  purchasers  of  lots  in  receiving 
supplies  and  by  pedestrians  as  a  short  cut  to  a  street 
of  the  borough.  The  borough  council  had  never  taken 
any  action  in  relation  to  the  street  and  there  was  no 
general  and  long  continued  public  use  from  which  an 
acceptance  of  the  street  could  be  implied.  There  was  an 
oflfer  of  proof,  rejected  by  the  court,  that  work  had  been 
done  on  the  street  by  the  street  commissioner  before  the 
accident.  This  offer  was  carefully  worded  and  was  lim- 
ited to  proof  of  the  bare  fact  that  the  commissioner  had 
done  work  on  the  street.  There  was  no  offer  to  show 
that  the  commissioner  was  acting  in  his  official  capacity 
or  that  his  action  was  at  the  instance  or  with  the  knowl- 
edge of  the  borough  council  or  that  there  had  been  a 
prior  authorization  or  subsequent  ratification  of  it. 
Proof  to  the  full  measure  of  the  offer  would  not  have 
warranted  an  inference  of  acceptance  of  the  street. 

The  judgment  is  affirmed. 
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Lloyd  V.  Fretz,  Appellant. 

Will — Power  of  appointment — Becital  of  Power — Aci  of  June 
J,,  1879,  P.  L.  88. 

1.  Where  a  testatrix  gives  to  her  husband  all  her  property  for 
life  and  directs  that  after  his  death  one-fourth  of  her  estate 
should  be  divided  between  a  son  and  an  adopted  son  in  such  sharee 
as  her  husband  should  see  fit,  and  the  husband  without  reciting 
the  power  gives  one-fourth  of  all  real  estate  to  the  son  and  five 
dollars  to  the  adopted  son  ''as  his  full  share/'  the  husband  validly 
exercises  the  power  given  him  by  his  wife's  wilL 

2.  Under  the  Act  of  June  4,  1879,  P.  L.  88,  a  power  of  api>oint- 
ment  may  be  validly  exercised  without  a  recital  thereof  or  direct 
reference  thereto. 

Submitted  Feb.  19,  1912.  Appeal,  No.  60,  Jan.  T., 
1912,  by  defendants  from  judgment  of  C.  P.  Lackawanna 
Co.,  June  T.,  1911,  No.  465,  for  plaintiff  on  case  stated  in 
suit  of  Mary  A.  Lloyd  and  Samuel  J.  Lloyd  to  the  use  of 
Mary  A.  Lloyd  v.  Alice  Fretz  and  M.  D.  Fretz.  Before 
Fell,  C.  J.,  Brown,  Potter,  Stewart  and  Mosghziskhb, 
JJ.    AfBrmed. 

Case  stated  to  determine  marketable  title  to  land  be- 
longing at  one  time  to  Barbara  J.  Lloyd,  wife  of  John 
Lloyd. 

Edwards,  P.  J.,  filed  the  following  opinion : 
This  case  has  been  before  us  twice  on  a  rule  for  judg- 
ment for  the  want  of  a  suflBcient  affidavit  of  defense. 
Each  time,  for  adequate  reasons,  we  refused  to  dispose 
of  the  merits  of  the  case  on  the  record  as  presented,  and 
we  suggested  that  the  controversy  could  be  more  satis- 
factorily considered  on  a  case  stated.  Our  suggestion 
was  accepted  by  counsel,  and  the  case  stated  is  now  be- 
fore us. 

The  legal  questions  involved  arise  from  the  considera- 
tion of  two  wills,  that  of  Barbara  Lloyd,  the  wife  and 
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that  of  John  Lloyd,  the  husband.  Does  the  will  of  Bar- 
bara Lloyd  Test  in  her  husband  a  valid  power  of  ap- 
pointment? Andy  has  John  Lloyd,  in  his  will,  properly 
exercised  the  power  of  appointment  so  vested  in  him? 

Barbara  Lloyd  devised  her  estate  in  the  following 
words: 

"I  do  hereby  give,  devise  and  bequeath  unto  my  be- 
loved husband,  John  Lloyd,  all  my  property,  real,  per- 
sonal and  mixed  of  what  nature  or  kind  soever,  to  hold 
during  the  term  of  his  natural  life,  and  after  his  death 
one-fourthof  my  entire  estate  tcTgb  to  my  son,  John  D. 
Lloyd,  one-fourth  to  my  daughter,  Mary  Ann  Patten, 
one-fourth  to  my  son,  Samuel  J.  Lloyd;  (the  remaining! 
^one-fourth  of  my  estate  to  be  divided  between  my  son, 
Thomas  T.  Lloyd,  and  my  adopted  son,  William  Lloyd, 
in  such  shares  as  my  husband,  John  Lloyd,  shall  see 
fit.) 

It  is  clear  that  the  wife,  in  reasonably  apt  terms,  gave 
to  her  husband  the  power  to  disi>ose  of  one-fourth  of  her 
estate  between  her  son,  Thomas,  and  her  adopted  son, 
William,  ^^in  such  shares  as  my  husband,  John  Lloyd, 
shall  see  fit."  There  can  be  no  serious  doubt,  but  that  a 
limited  power  of  appointment  was  vested  by  the  wife 
in  the  husband  as  to  one-fourth  of  her  entire  estate. 
Counsel,  we  understand,  concede  this  proposition. 

The  real  dispute  relates  to  the  exercise  of  the  power  of 
appointment  by  the  husband.  Two  of  the  items  in  his 
will  read  thus : 

Item  6.  "I  give,  devise  and  bequeath  to  my  son, 
Thomas  Lloyd,  a  share  of  all  the  real  estate  like  Samuel 
Lloyd  and  Mary  Ann  Patten,  share  and  share  alike, 
equal  shares." 

Item  7.  "I  give,  devise  and  bequeath  to  William 
Prosser,  whom  I  have  raised,  the  sum  of  f5.00,  as  his  full 
share." 

It  is  agreed  that  the  William  Lloyd,  named  in  the 
wife^s  will,  is  the  same  person  as  the  William  Prosser 
named  in  the  husband's  will.    He  was  an  adopted  son. 
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In  reading  the  wife^s  will  it  will  be  noticed  that  she 
gave  the  power  to  her  husband  to  dispose  of  the  one- 
fourth  of  her  "entire"  estate.  Her  will  in  terms  devises 
all  her  property,  "real,  personal  and  mixed  of  what  na- 
ture or  kind  soever."  In  disposing  of  the  one-fourth 
over  which  he  had  the  power  of  appointment,  the  hus- 
band gives  to  one  son  "a  share  of  all  the  real  estate  like 
Samuel  Lloyd  and  Mary  Ann  Patten"  that  is,  one-fourth 
of  the  real  estate.  There  is  nothing  in  the  case  stated  to 
indicate  the  sum  of  the  one-fourth  of  the  wife's  "entire" 
estate.  It  may  be  a  mooted  question  as  to  whether  the 
husband  has  fully  exercised  the  power  vested  in  him  by 
his  wife's  will.  There  may  be  some  part  of  the  one-fourth 
of  the  wife's  entire  estate  yet  undisposed  of;  but  that 
question  does  not  concern  us  now.  So  far  as  it  is  shown 
by  the  husband's  will,  he  has  given  one-fourth  of  the  real 
estate  to  one  son,  and  to  the  other  son  he  has  given  fS.OO 
"as  his  full  share."  The  items  six  and  seven  of  the  hus- 
band's will  should  be  read  together,  and  thus  reading 
them  together  we  find  a  valid  exercise  of  the  power  of 
appointment  vested  in  the  husband,.  He  gives  to  one 
son  the  one-fourth  of  the  real  estate  and  to  the  adopted 
son  he  gives  fS.OO  as  his  full  share. 

The  title  of  the  plaintiffs  in  this  case  depends  upon  the 
validity  of  the  devise  by  John  Lloyd  of  the  one-fourth  in- 
terest in  the  real  estate  to  the  son,  Thomas.  We  are  of 
the  opinion  that  the  devise  is  valid  and  that  the  title  is 
good. 

It  is  not  necessary  to  discuss  at  length  the  law  appli- 
cable to  the  present  controversy.  As  early  as  1863,  in 
the  case  of  Graeflf  v.  DeTurk,  44  Pa.  527,  it  was  decided 
that  the  English  equity  rule  that  where  there  is  a  power 
of  appointment  among  several  distributees  each  shall 
have  an  interest  in  the  fund  fairly  proportioned  to  the 
amount  for  distribution  and  that  the  appointment  of 
fl  nominal  share  to  a  benpficiarv  is  illusory  and  void,  has 
never  been  adopted  in  Pennsylvania, 

The  same  doctrine  has  been  recognized  in  several  sub- 


Digitized  by 


Google 


LLOYD  V.  FRETZ,  Appellant.  541 

1912.]  Opinion  of  Court  below — ^Arguments. 

sequent  cases,  cited  in  counsel's  briefs. 

For  the  reasons  stated  the  plaintiffs  are  entitled  to 
judgment.  An  order  to  this  effect  has  already  been 
signed. 

Error  assigned  was  the  judgment  of  the  court. 

John  J.  Owens,  Jr.  and  Houck  &  Benjamin,  for  ap- 
pellants.— If  it  were  not  for  the  Act  of  June  4th,  1879, 
this  attempt  to  execute  a  power  conferred  by  the  will  of 
Barbara  Lloyd  would  be  void,  in  that  it  does  not  refer  to 
the  power  of  appointment:  Thompson  v.  Garwood,  3 
Whart.  287;  Wetherill  v.  Wetherill,  18  Pa.  265;  Keefer 
T.  Schwartz,  47  Pa.  503. 

The  donee  of  a  limited  non-exclusive  power  must  so 
appoint  that  every  one  of  the  objects  shall  have  a  share : 
Neilson's  Est.,  17  W.  N.  C.  158;  Eussell  v.  Kennedy,  66 
Pa.  248. 

A.  A.  Yoshurg,  for  appellee. — Under  the  act  a  power 
of  appointment  may  be  validly  executed  without  a  re- 
cital thereof,  or  direct  reference  thereto:  Dillon  v. 
Faloon,  158  Pa.  468;  IngersolPs  Est,  167  Pa.  536;  How- 
elFs  Est.,  185  Pa?  350;  Aubert's  App.,  109  Pa.  447. 

The  validity  of  a  power  of  appointment  of  this  char- 
acter is  well  settled:  Seitzinger's  Est,  170  Pa.  500; 
Forsythe  v.  Forsythe,  108  Pa.  129;  McNeile's  Est,  217 
Pa.  179. 

Where  one  has  a  general  power  of  appointment,  by 
will,  the  property  will  pass  even  under  a  general  residu- 
ary request  in  the  donee's  will,  precisely  as  if  he  were 
the  absolute  owner :  Terpee's  Est.,  224  Pa.  482 ;  ^ran- 
combe  v.  Hynward,  29  Jurist  344;  Finn's  Est.,  (No.  2), 
18  D.  R.  408;  Graeff  v.  DeTurk,  44  Pa.  527;  Forsythe  v. 
Forsythe,  108  Pa.  129 ;  Darling  v.  Edson,  4  Pa.  Super. 
Ct.  498;  Russell  v.  Kennedy,  66  Pa.  248. 
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Pee  Curiam,  March  18, 1912 : 

To  what  is  said  in  the  opinion  of  the  learned  presi- 
dent Judge  of  the  Common  Pleas,  on  which  we  affirm 
the  judgment,  it  may  be  added  that  under  the  Act  of 
June  4,  1879,  P.  L.  88,  a  power  of  appointment  may  be 
validly  exercised  without  a  recital  thereof  or  direct  refer- 
ence thereto :    Dillon  v.  FaJoon,  158  Pa.  468. 

The  judgment  is  affirmed. 


Barby's  Estate. 

Wills — Estate  in  fee  simple — Rule  in  Shelley's  case^Act  of 
ApHl  27,  1855,  P.  L.  S68. 

Testator  by  his  will  gave  to  his  daughter  '^he  use,  occv^atioii 
and  income"  of  his  residuary  estate,  for  and  during  her  natural 
life,  and  upon  her  death,  'leaving  a  child  or  children,  and  heir  or 
heirs  to  her,"  he  gave  the  entire  residue  of  his  estate  '%  the  said 
child  or  heir  solely,  or  to  the  said  children  or  heirs  equally  share 
and  share  alike."  Held,  that  the  daughter  took  an  estate  in  fee 
tail  which  under  the  Act  of  April  27,  1855,  P.  L.  368,  was  en- 
larged to  a  fee  simple. 

Argued  Feb.  20, 1912.  Appeal,  No.  322,  Jan.  T.,  1911, 
by  John  B.  Kirby,  from  decree  of  O.  C.  Lackawanna  Co., 
Year  1907,  No.  481,  dismissing  exceptions  to  adjudica- 
tion in  Estate  of  William  E.  ESrby,  deceased.  Before 
Fell,  C.  J,,  Brown,  Potter,  Stewart  and  Moschziskbb, 
JJ.    Affirmed. 

Exceptions  to  adjudication.    Before  Sando,  P.  J. 

The  material  portions  of  the  will  of  the  decedent  were 
as  follows : 

"Item:  I  give,  devise  and  bequeath  to  my  beloved 
daughter,  Mina  Belle  Kirby,  the  use,  occupation  and  in- 
come of  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  of  what  kind  or  nature,  what- 
soever the  same  may  be,  and  wherever  situated,  for  her 
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support,  education  and  maintenance,  for  and  during  her 
natural  life,  subject  to  the  absolute  bequests  herein  con- 
tained in  this  my  will,  as  follows : 

"Item:  I  give,  devise  and  bequeath  to  my  beloved 
daughter,  Mina  Belle  Kirby,  absolutely,  from  out  of  my 
said  estate,  and  to  her  heirs  and  assigns  forever,  the 
following  sums  named,  with  the  dates  of  payment,  to 
wit: 

On  her  attaining  the  age  of  twenty-five  years  the  sum 
of  Ten  Thousand  Dollars. 

On  her  attaining  the  age  of  thirty  years,  the  sum  of 
Ten  Thousand  Dollars. 

And,  on  her  attaining  the  age  of  forty  years,  the  sum 
of  Ten  Thousand  Dollars. 

Item :  Should  my  said  beloved  daughter,  Mina  Belle 
Kirby,  die  leaving  a  child  or  children,  and  heir  or  heirs 
to  her,  then  I  give,  devise  and  bequeath  to  the  said  child 
or  heir  solely,  or  to  the  said  children  or  heirs  equally, 
share  and  share  alike,  all  the  rest,  residue  and  remainder 
of  my  said  estate,  real,  personal  and  mixed,  including 
any  or  all  of  the  specified  sums  named  in  this  my  will 
as  absolute  bequests  or  legacies,  which  shall  or  may 
lapse  to  the  remainder  by  reason  of  her  decease  prior  to 
the  date  or  dates  when  said  legacies  or  bequests,  or  any 
of  them,  would  legally  vest  in  her." 

"rtem :  Should  my  said  beloved  daughter,  Mina  Belle 
Kirby,  die  without  leaving  child  or  children,  heir  or 
heirs,  then,  all  the  rest,  residue  and  remainder  of  my  said 
estate,  real,  personal  and  mixed,  including  any  or  all  of 
the  specified  sums  named  in  this  my  will  as  absolute  be- 
quests or  legacies,  which  shall  or  may  lapse  to  the  re- 
mainder by  reason  of  the  decease  of  the  said  beloved 
daughter,  Mina  Belle  Kirby,  prior  to  the  date  or  dates 
when  said  legacies  or  bequests,  or  any  of  them,  would 
legally  vest  in  her,  I  give,  devise  and  bequeath  to  my 
heirs  at  law,  to  be  divided  equally  share  and  share 
alike.^^ 
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Assignment  of  Error — Opinion  of  the  Court     [235  Pa. 
The  court  held  that  the  daughter  took  the  estate  in  fee 
simple. 

Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 

Thomas  F.  Wells  and  Morton  W.  Stephens,  for  ap- 
pellant.— The  words  "child  or  children"  (or  either  of 
them),  in  a  will  are  primarily  words  of  purchase  and 
not  of  limitation:  Guthrie's  App.,  37  Pa.  9;  Keim's 
App.,  125  Pa.  480;  Sheets'  Est.,  52  Pa.  257;  Daley  v. 
Koons,  90  Pa.  246;  Dull's  Est.,  217  gja.  358;  Bacon's 
Est.,  202  Pa.  535;  Eichelberger's  Est.,  135  Pa.  160;  Ger- 
hard's Est.,  160  Pa.  253;  Clark  v.  Baker,  3  S.  &  R.  470; 
Miller's  Est.,  145  Pa.  561. 

The  courts  have  many  times  shown  the  well  defined 
distinction  in  the  application  of  the  rule  in  Shelley's 
case  to  real  estate  and  personal  property :  Eichelberger 
V.  Barnitz,  9  Watts  447 ;  Sheets'  Est.,  52  Pa.  257 ;  Meyer's 
App.,  49  Pa.  Ill ;  Snyder's  App.,  95  Pa.  174. 

H.  C.  Butler  and  O'Brien  d  Kelly,  for  appellee.— The 
daughter  took  a  fee:  Kemp  v.  Beinhard,  228  Pa.  143; 
Shapley  v.  Diehl,  203  Pa.  566;  Pifer  v.  Locke,  205  Pa. 
616;  Sheeley  v.  Neidhammer,  182  Pa.  163;  Doebler's 
App.,  64  Pa.  9;  Grimes  v.  Shirk,  169  Pa.  74;  Mason  v. 
Ammon,  117  Pa.  127;  Kleppner  v.  Laverty,  70  Pa.  70; 
Pitzpatrick's  Est.,  233  Pa.  33;  Keys'  Est,  4  Pa.  D.  R. 
134;  Bacon's  App.,  57  Pa.  504. 

Opinion  by  Mb.  Justice  Pottbb,  March  18, 1912 : 
In  this  case  the  testator  gave  to  his  daughter,  Mina 
Belle  Kirby,  the  use,  occupation  and  income  of  his  resid- 
uary estate,  for  and  during  her  natural  life,  and  upon 
her  death,  "leaving  a  child  or  children,  and  heir  or  heirs 
to  her"  he  gave  the  entire  residue  of  his  estate  "to  the 
said  child  or  heir  solely,  or  to  the  said  children  or  heirs 
equally,  share  and  share  alike."     The  question  to  be 
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determined  is  whether  the  daughter  took  a  life  estate 
only,  or  an  estate  in  fee.  The  court  below  held  that  the 
expressed  intention  of  the  testator  brought  the  case 
within  the  rule  in  Shelley's  case,  and  that  the  daugh- 
ter took  an  estate  in  fee  tail  which,  under  the  Act  of 
April  27,  1855,  P.  L.  368,  was  enlarged  to  a  fee  simple. 
In  reaching  this  conclusion  the  court  below  cited  and 
applied  the  decision  in  Shapley  v,  Diehl,  203  Pa.  566. 
In  that  case,  real  estate  was  conveyed  by  a  father  to  his 
son  "for  the  term  of  his  natural  life  and  at  his  death 
to  his  children  or  heirs."  It  is  to  be  noted  that  this  de- 
scription of  the  remaindermen  as  "children  or  heirs"  is 
substantially  the  same  as  that  used  in  the  present  case. 
It  was  there  held  that  the  case  was  one  calling  for  the  ap- 
plication of  the  rule  in  Shelley's  case,  and  that  under  it 
the  son  took  a  fee  simple  estate.  In  the  course  of  the 
discussion,  Mr.  Justice  Mitchell  said  (p.  568) :  "The 
question  for  us  is  the  sense  in  which  the  words  were  used 
in  this  instrument,  that  is  what  was  the  intent  of  the 
grantor  in  the  phrase  ^children  or  heirs?'  If  he  had 
omitted  the  word  'children'  and  said  'heirs'  only,  the 
precise  case  for  the  rule  would  have  been  presented  and 
the  life  estate  would  have  been  enlarged  to  a  fee,  yet 
the  meaning  would  have  been  exactly  the  same  and  the 
children  would  have  come  in  as  first  in  the  line  of  in- 
heritance. If  on  the  other  hand  he  had  omitted  the 
word  'heirs'  and  said  'children'  only,  the  clear  presump- 
tion would  have  been,  with  nothing  to  rebut  it,  of  intent 
to  give  to  them  directly  as  purchasers.  But  if  that  was 
his  actual  intent,  why  did  he  add  the  words  'or  heirs' 
especially  in  view  of  the  fact  that  there  were  no  chil- 
dren then  in  existence  but  only  one  child,  naturally  sug- 
gesting the  very  common  form  of  expression,  'child  or 
children.'  The  most  evident  explanation  would  seem  to 
be  that  he  had  the  word  'children'  in  his  mind  not  as 
descriptio  personarum  but  as  representing  the  next  in 
the  line  of  inheritance,  and  then  the  thought  occurring 
to  him  that  there  might  not  be  any  children  he  added; 
Vol.  ccxxxv— 35 
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'or  heirs'  to  complete  the  expression  of  his  intent  *  *  * 
The  phrase  in  the  present  case  is  'children  or  heirs'  and 
that  means  heirs  of  the  grantee  of  the  life  estate,  the 
word  heirs  being  used  as  a  synonym  to  enlarge  and  ex- 
plain the  preceding  word  which  might  otherwise  fail  of 
its  real  intendment.  The  words,  therefore,  naturally 
and  properly  seem  to  express  the  intent  that  the  donees 
in  remainder  should  take  not  from  the  donor  directly 
as  purchasers,  but  in  succession  by  inheritance  from 
the  grantee  of  the  life  estate."  This  reasoning  seems  to 
fit  precisely  the  present  case.  The  same  construction 
appears  in  the  decision  in  Vilsack's  Estate,  207  Pa.  611, 
where  a  testator  gave  his  estate  after  the  death  of  his 
widow,  to  his  sons  and  daughters  for  life,  and  after  the 
death  of  any  one  of  them,  he  gave  the  shares  of  those  so 
dying,  "to  their  child  or  children  (should  they  leave  any 
children  at  their  death)  ♦  ♦  ♦  but  should  neither  of 
my  sons  or  daughters  leave  no  heirs,  then  their  share  is 
to  be  divided  between  all  of  my  grandchildren,  share 
and  share  alike."  In  construing  this  language,  the  court 
below  (Over,  J.)  in  an  opinion  adopted  by  this  court, 
said  (p.  613) :  "It  seems  then  that  the  testator  intended 
here  to  limit  the  estate  given  to  his  children  to  their 
lineal  heirs,  or  issue,  which  shows  also  his  intention  to 
use  the  word  'children'  in  its  comprehensive  and  ex- 
tended sense,  meaning  issue  or  heirs  of  the  body.  If 
this  construction  be  correct  the  gift  then  is  to  his  chil- 
dren for  life  with  remainder  to  the  heirs  of  their  bodies 
or  their  issue,  which  vested  in  the  children  a  fee  tail, 
enlarged  by  the  act  of  assembly  into  a  fee  simple." 
Where  the  word  "heirs"  is  coupled  with  the  word  "chil- 
dren" it  is  fair  to  presume  that  the  testator  intended  to 
have  the  one  word  qualify  or  explain  the  other,  and 
create  an  estate  tail.  See  Wilson  v.  Heilman,  219  Pa. 
237,  and  other  cases  therein  cited,  among  which  is  Hast- 
ings V.  Engle,  217  Pa.  419,  where  the  testatrix  used  the 
words  "heirs  of  the  body"  and  afterwards  the  word 
"children,"    Mr.  Justice  Mbstrbzat  said  (p.  422) :   'It 
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is  true  that  prima  facie  ^children'  is  a  word  of  purchase 
and  not  of  limitation,  and,  uncontrolled  by  the  context, 
must  be  so  construed.  But  where  it  is  clear  that  it  is 
used  in  the  sense  of  ^heirs'  or  'heirs  of  the  body,'  used 
in  a  former  part  of  the  will,  it  must  be  so  construed,  and 
the  intent  of  the  testator  be  permitted  to  prevail.''^ 

Under  the  rule  recognized  and  applied  in  the  forego- 
ing cases  and  in  many  others  which  might  be  cited  to 
the  same  effect,  we  must  conclude  that  the  words  "child 
or  children,  and  heir  or  heirs  to  her"  as  used  by  the  tes- 
tator in  the  present  case,  were  properly  construed  as 
meaning  "heirs  of  the  body"  and  that  the  rule  in  Shel- 
ley's case  was  correctly  applied.  Since  the  decision  in 
Amelia  Smith's  Appeal,  23  Pa.  9,  it  has  been  held  that 
words  in  a  will  which  when  applied  to  real  estate  would 
create  an  estate  tail,  will  when  applied  to  personal  prop- 
erty pass  the  entire  interest.  The  decision  in  Mengel's 
Appeal,  61  Pa.  248,  is  an  illustration,  as  is  Biddle's 
Appeal,  69  Pa.  190,  where  Mr.  Justice  Agnew  said  (p 
194)  that  where  the  language  of  the  will  vests  a  fee  tail, 
in  testator's  realty,  "the  estate  in  personalty  becomes  ab- 
solutely vested  in  the  first  taker." 

As  the  court  below  was  right  in  awarding  the  balance 
for  distribution  to  the  appellee  absolutely,  the  ap- 
pellant has  no  interest  that  entitles  him  to  question  the 
power  of  the  court  to  appoint  a  trustee  to  hold  the  lega- 
cies until  the  time  of  payment  is  reached. 

The  assignments  of  error  are  dismissed,  and  the  de- 
cree of  the  Orphans'  Court  is  affirmed. 
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Hurst  V.  Beading  Abattoir  Company,  Inc., 
Appellant. 

Negligence — Master  and  servant — Falling  through  trap  door- 
Elevator — Failure  of  signal  apparatus. 

In  an  action  by  a  wife  to  recover  damages  for  the  death  of  her 
husband  from  his  employer,  an  abattoir  company,  a  verdict  and 
judgment  for  plaintiff  will  be  sustained  where  the  evidence  shows 
that  the  deceased  while  in  the  discharge  of  his  duties  fell  through 
a  trap  door  covering  an  elevator  shaft,  that  there  was  no  danger  in 
passing  over  the  door  except  when  the  elevator  was  moving;  that 
electric  bells  gave  notice  of  the  elevator's  movements,  but  that  for 
a  considerable  period  they  had  not  been  working  reliably,  and  that 
the  defendant  had  been  repeatedly  advised  of  these  facts  but  had 
not  corrected  the  trouble. 

Argued  Feb.  26, 1912.  Appeal,  No.  150,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Berks  Co.,  June; 
T.,  1908,  No.  59,  on  verdict  for  plaintiff  in  case  of  Kate 
Hurst  V,  Reading  Abattoir  Company,  Inc.  Before  Fell, 
C.  J.,  Bbown,  Mbstbbzat,  Elkin  and  Stewart^  JJ. 
AflBirmed. 

Trespass  to  recover  damages  for  death  of  plaintifPs 
husband. 

At  the  trial  the  jury  returned  a  verdict  for  f4,075.  On 
a  motion  for  a  new  trial  and  for  judgment  n.  o.  v.  End- 
LICH,  P.  J.,  filed  an  opinion  which  was  in  part  as  fol- 
lows: 

It  is  an  uncontested  fact  in  this  case  that  the  injury 
which  resulted  in  the  death  of  plaintiff's  husband  was  re- 
ceived by  him  in  the  discharge  of  his  duty  as  defendant's 
employee.  It  is  equally  undisputed  that  it  was  received 
by  him  in  passing  from  one  part  of  the  building  to  an- 
other over  a  trap-door  covering  an  elevator  shaft,  open- 
ing upwards  to  let  the  elevator  through,  constituting 
when  closed  a  part  of  the  floor,  intended  to  be  used  as 
such,  and  affording  the  only  means  of  passage  from  the 
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Bide  on  which  he  was  to  that  to  which  he  was  going. 
There  was  no  danger  in  passing  over  this  trap-door  ex- 
cept when  the  elevator  was  moving.  For  the  purpose 
of  giving  notice  of  its  movements  there  were  electric 
bells  fixed  at  certain  points.  There  appears,  however, 
to  be  no  room  under  the  evidence  for  a  reasonable  doubt 
that  these  bells,  during  a  considerable  period,  had  been 
working  unreliably.  Frequently  they  did  not  ring.  The 
defendant  was  repeatedly  advised  of  this  fact.  There 
was  no  serious  attempt  on  its  part  to  put  them  into  more 
efficient  condition.  The  batteries  would  be  shaken  up 
by  the  engineer  or  some  other  employee,  and  then  the 
bells  would  work  for  awhile.  Several  times  on  the  morn- 
ing of  the  accident  they  did  not;  once  quite  early  they 
did.  There  is  no  pretense  that  at  the  precise  time  of 
the  occurrence  they  sounded.  The  defendant's  superin- 
tendent was  with  the  deceased,  but  a  few  feet  behind 
him.  He  does  not  say  that  the  bells  rang.  It  is  not 
clear  that  there  were  any  other  means  by  which  one  ap- 
proaching the  trap-door  could  ascertain  whether  the 
elevator  was  moving  or  not.  The  plaintiffs  husband 
had  been  employed  at  this  place  for  quite  some  time 
and  frequently  gone  over  the  trap-door.  There  is  noth- 
ing to  indicate  that  he  knew  the  bells  to  have  failed  that 
morning.  Nor,  since  they  had  not  failed  each  time,  is 
there  anything  to  show  that  he  had  not  reason  to  think 
they  were  working.  He  went  towards  the  trap-door 
rapidly  and  stepped  upon  it  without  first  stopping. 

Upon  this  statement  of  facts  two  questions  arise  in- 
volving the  right  of  recovery,  (1)  whether  the  deceased 
had  assumed  the  risk  of  the  injury  that  befell  him  and 
(2)  whether  any  nogfligence  on  his  part  contributed  to  it. 

Whatever  risk  there  was  in  the  mere  presence  of  the 
trap-door,  the  plaintiflPs  husband  undoubtedly  assumed. 
But  there  was  no  danger  in  that  to  him  so  long  as  the 
signal  apparatus  was  in  working  order,  unless  he  chose 
to  ignore  its  warnings.  That,  however,  the  defendant 
owed  him  the  duty  of  keeping  that  apparatus  effective 
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can  hardly  be  doubted.  See  Ortlip  v.  Traction  CJo.,  198 
Pa.  586.  Its  efllciency  was  not,  therefore,  one  of  the 
risks  he  can  be  deemed  to  have  assumed  by  accepting 
Lis  employment  or  continuing  in  it.  Nor  was  the  knowl- 
edge brought  home  to  him  by  the  evidence  such  as  to  im- 
ply that  assumption.  Granted  he  knew  all  that  the  facts 
shown  in  relation  to  the  elevator  could  fairly  have  ap- 
prised him  of.  Then  he  knew  that  there  were  bells  in- 
tended to  give  notice  of  the  movements  of  the  elevator, 
and  that  when  in  order  they  did  so;  and  whilst  he  knew 
that  they  often  got  out  of  order,  he  knew  also  that,  when 
they  did,  they  were  brought  back  to  eflBiciency  in  the 
manner  above  stated.  That  he  knew  them  to  have  failed 
on  the  morning  of  the  accident  would  be  a  mere  guess. 
He  could  not,  of  course,  hear  that  they  did  not  ring,  and 
there  is  nothing  to  prove  that  he  observed  or  was  in  a 
position  to  observe  the  elevator  going  up  without  previ- 
ous signal.  It  would  be  just  as  permissible  to  suppose 
that  he  heard  the  bell  ring  on  the  one  occasion  in  the 
morning  of  the  day  of  the  accident  when,  it  was  testified, 
it  sounded,  and  that  he  was  justified  by  having  heard  it 
in  believing  it  to  be  in  working  order.  In  short,  wha^ 
ever  peril  there  was  to  the  deceased,  employed  where  he 
was,  from  the  failure  of  the  bells  to  ring,  it  was  not  one 
ordinarily,  reasonably  or  necessarily  incident  to  his  em- 
ployment at  that  place,  but  exceptional,  and  of  his  knowl- 
edge of  its  existence  at  the  critical  moment  there  is  no 
evidence.  It  follows  that  the  question  of  his  assumption 
cf  that  risk  was  not  in  the  case  either  as  a  matter  of  law 
to  be  declared  by  the  court  or  as  one  of  fact  to  be  found 
by  the  jury. 

The  question  of  his  contributory  negligence  was  un- 
doubtedly in  the  case, — ^not  indeed  as  one  to  be  negatived 
by  plain tiflPs  evidence  in  the  first  instance:  Baker  v. 
Gas  Co.,  157  Pa,  593;  Weitzel  v.  Traction  Co.,  184  Pa. 
407,  412,  nor  as  one  to  be  affirmed  by  the  court:  See 
Joyce  V.  R.  R.  Co.,  230  Pa.  1,  buf  as  one  to  be  passed 
upon  by  the  jury  in  the  light  of  all  the  circumstances  in 
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evidence  bearing  upon  the  prudence  or  imprudence  of 
his  actions  and  movements.  It  was  so  submitted  to  the 
jury  and  negatived  by  their  verdict.  Upon  the  familiar 
principle  laid  down  in  Phila.  Trust  Co.  v.  R.  R.  Co.,  160 
Pa.  590,  600,  the  court  is  without  the  means  of  testing 
the  accuracy  of  their  conclusion  on  a  matter  which  the 
law  refers  to  them  exclusively. 

Error  assigned  amongst  others  was  in  refusing  judg- 
ment for  defendant  n.  o.  v. 

John  B.  Stevens,  with  him  Garrett  B.  Stevens,  for  ap- 
pellants.— The  servant  assumes  the  risk  of  the  known 
negligence  of  his  employer,  if  he  accepts  or  continues  in 
the  service  after  knowledge  of  such  negligence :  McCor- 
mick  Harvesting  Machine  Co.  v.  Zakzewski,  4  L.  R.  A. 
(N.  S.)  848  note  (220  111.  522,  72  N.  E.  Repr.  147); 
Brossman  v.  R.  R.  Co.,  113  Pa.  490 ;  Lee  v.  Dobson,  217 
Pa.  349;  McCarthy  v.  Shoneman,  198  Pa.  568;  Kupp  v. 
Rummel,  199  Pa.  90;  Wannamaker  v.  Burke,  111  Pa. 
423;  PawUng  v.  Hoskins,  132  Pa.  617. 

Henry  P.  Reiser,  for  appellee,  cited:  Patterson  v. 
Trust  Co.,  211  Pa.  173 ;  Lillie  v.  Car  &  Foundry  Co.,  209 
Pa.  161. 

Per  Curiam,  March  18, 1912 : 

The  facts  of  the  case  and  the  law  applicable  thereto 
are  clearly  stated  in  the  opinion  of  the  learned  president 
judge  of  the  Common  Pleas,  on  which  we  affirm  the  judg- 
ment 
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Yocum  V.  Beading  City,  Appellant. 

Negligence — Defective  street — Holes  in  asphalt — Motor  cycle- 
Contributory  negligence. 

In  an  action  against  a  city  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  by  reason  of  a  faU  i^rom  a 
motor  oycle,  the  plaintiff  cannot  be  convicted  of  contributoiy 
negligence  as  a  matter  of  law,  where  the  evidence  shows  that  at  the 
time  of  the  accident  the  plaintiff  was  riding  over  an  asphalt  pave- 
ment broken  up  with  numerous  holes;  that  he  was  not  familiar 
with  the  street,  which  had  been  recently  sprinkled;  that  he  slowed 
down  to  a  very  slow  speed;  that  beyond  a  particular  comer  he 
encountered  a  large  hole,  but  passed  it  keeping  close  to  the  curb; 
that  looking  ahead  of  him  he  observed  between  the  curb  and  the 
street  railway  track  several  teams,  some  moving  and  some  stand- 
ing near  the  curb,  and  that  with  his  attention  directed  partly  to 
the  street  bed  and  partly  to  the  teams,  he  ran  into  another  hole 
which  he  did  not  see  and  was  thrown  and  injured. 

Argued  Feb.  26, 1912.  Appeal,  No.  153,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Berks  Co.,  Sept 
T.,  1909,  No.  30,  on  verdict  for  plaintiff  in  case  of  Charles 
Yocum  V.  Reading  City.  Before  Fell,  C.  J.,  Bbown, 
Mestbezat,  Elkin  and  Stewart,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  18,456.50.  On  a  rule  for  a  new  trial  and  for  judg- 
ment for  defendant  n.  o.  v.  Enduch,  P.  J.,  filed  the  fol- 
lowing opinion : 

The  complaint  that  the  verdict  rendered  in  this  case 
is  excessive  was  abandoned  at  the  argument.  The  re- 
maining reasons  assigned  in  support  of  the  application 
for  a  new  trial,  except  those  relating  to  the  refusal  of 
defendant's  points,  were  not  attempted  to  be  sustained 
by  any  contention  pertinent  to  them.  The  i)oints  refer 
red  to  contemplating  binding  instructions  in  favor  of  de- 
fendant, their  consideration  is  more  properly  involved 
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in  the  disposition  of  the  application  for  judgment  n.  o. 
v., — which,  indeed,  is  the  only  one  now  pressed.  It  is 
grounded,  as  the  city  solicitor  explicitly  states,  upon  the 
theory  that  the  testimony  of  the  plaintiff  himself  dis- 
closes contributory  negligence  on  his  part  to  be  declared 
by  the  court. 

The  very  recent  decision  in  Joyce  v.  R.  R.  Co.,  230  Pa. 
1,  reiterates  the  well-established  rule  that  the  question 
of  contributory  negligence  is  for  the  court  only  where 
both  the  facts  and  the  inferences  to  be  drawn  from  them 
are  free  from  doubt, — so  much  so  as  to  make  it  incon- 
ceivable that  any  two  minds  could  rationally  differ  in 
their  conclusions. 

The  plaintiff  had  had  a  year's  experience  in  riding  his 
motor-cycle  when  the  accident  happened  upon  Eighth 
street,  one  of  the  principal  thoroughfares  of  the  city. 
He  was  riding  south  towards  Penn  street,  which  is  two 
blocks  from  the  point  where  he  came  upon  Eighth  street. 
He  had  not  been  in  the  habit  of  passing  over  this  portion 
of  Eighth  street,  and  was  not  familiar  with  its  condition. 
The  block  immediately  north  of  Penn  street,  between 
it  and  Washington  street,  had  for  some  considerable 
time  been  and  then  was  very  much  out  of  repair.  The 
asphalt  pavement  was  broken  up  with  numerous  holes. 
When  plaintiff  reached  Washington  street  he  found  the 
street  freshly  sprinkled,  and  slowed  down  to  a  very  low 
speed.  Beyond  Washington  street  he  at  once  encoun- 
tered a  large  hole,  but  passed  it  keeping  close  to  the  curb. 
I^ooking  ahead  of  him  he  observed  between  the  curb  and 
the  street  railway  track  several  teams,  some  moving  and 
one  standing  at  the  curb.  With  his  attention  directed 
partly  to  the  street  bed  and  partly  to  the  teams,  he  ran 
into  another  hole  which  he  did  not  see.  His  machine 
broke  and  he,  in  falling,  was  very  severely  and  perma- 
nently injured.  His  own  testimony  in  chief  and  on  cross- 
examination  as  to  what  he  was  doing  and  how  he  was 
proceeding  cannot  be  declared  as  matter  of  law  to  con- 
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yict  him  of  any  omission  of  duty.  After  getting  by  the 
first  hole,  he  says — 

I  proceeded  but  a  very  short  distance  when  my  atten- 
tion was  attracted  by  some  teams ;  I  was  going  ahead,  I 
looked  carefully.    Q.  Did  you  look  at  the  roadway?    A. 

Yes,  sir.    Q.  Did  you  see  any  hole?    A.  No,  sir 

Q You  say  you  didn't  see  a  hole?    A.  No,  sir 

Q.  You  didn't  look  down  at  the  time  that  you  were  pass- 
ing there  because  you  say  you  were  looking  at  the  teams? 
A.  I  looked  carefully  ahead  when  I  was  riding  there, 

straight  ahead Q.  And  your  attention  was  directed 

to  the  teams;  is  that  right?  A.  Yes,  sir.  Q.  And  you 
you  were  not  looking  down  on  the  street  at  that  time? 

A.  No,  sir,  not  when  I  was  looking  at  the  teams Q. 

And  you  were  thinking  of  passing  by  those  teams?  A. 
Yes,  sir,  I  was  thinking  of  passing  the  team  that  was 
moving;  it  was  my  intention  that  that  team  should  pass 
the  one  that  was  tied  to  the  post  and  I  would  pass  it  at 

Court  street Q.  (After  passing  the  first  hole)  you 

didn't  look  for  any  more  holes  after  that?  A.  No,  sir. 
I  looked  ahead  on  the  road  and  watched  the  teams  too 

as  a  man  will  do  when  he  is  driving,  he  cannot  give 

his  sole  attention  to  a  horse  or  to  an  automobile  or  to 
the  road,  because  in  doing  one  or  the  other  something 
else  may  happen ;  he  has  to  watch  for  both.  Q.  Just  at 
that  particular  time you  were  not  paying  any  at- 
tention to  the  street  and  you  said  so,  didn't  you?  A. 
No,  sir ;  I  looked  ahead  on  the  road.  Q.  You  just  said 
that  your  attention  was  directed  to  the  teams?  A.  Well, 
1  looked  at  the  road  and  then  looked  at  the  team;  I 

couldn't  look  at  the  two  at  one  time Q.  And  you 

looked  down  on  the  ground?  A.  I  looked  at  the  ground 
and  then  looked  around  for  teams,  that  I  might  avoid 

the  teams Q.  Well,  it  was  daylight?     A.  It  was 

daylight.  Q.  It  was  light  enough  for  you  to  have  seen 
the  hole  if  you  had  looked  for  it?  A.  No,  sir,  I  couldn't 
see  the  hole.    Q.  You  couldn't  see  the  hole?  A-  I  didn't 
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see  the  hole.    Q.  And  your  eyesight  was  good?    A 

yes,  sir. 

If  in  all  this  there  are  any  inconsistencies,  it  was  of 
course  for  the  jury  to  deal  with  them  and  to  ascertain 
the  effect  of  the  testimony  as  a  whole :  Kohler  v.  R.  R. 
Co.,  135  Pa.  346 ;  Danko  v.  Rys.  Co.,  230  Pa.  295.  It  cer- 
tainly does  not  exclude,  as  unreasonable  and  capricious, 
an  interpretation  whereby  his  conduct  would  appear 
to  have  been  unobjectionable,  judged  by  the  rules  laid 
down  in  such  cases  as  Evans  v.  Philadelphia,  205  Pa. 
193;  Quinlan  v.  Philadelphia,  205  Pa.  309;  McClay  v. 
Philadelphia,  224  Pa.  174.  Under  the  charge,  which  is 
not  impugned,  the  jury  must  be  understood  as  having 
put  that  interpretation  upon  it,  and  that  settles  his 
right  to  recover. 

The  rules  to  show  cause  are  discharged. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant  and  in  refusing  motion  for  judgment  n. 

0.  V. 


Henry  P.  Reiser^  for  appellant. — The  accident  hap- 
pened at  about  half  past  ten  in  the  morning  with  noth- 
ing to  obstruct  the  plaintiff's  view  and  the  result  can  be 
reconciled  only  upon  the  theory  that  he  took  his  chances 
in  riding  along  a  street  that  was  apparently  dangerous 
and  therefore  negligent  in  doing  so,  as  well  as  in  not 
looking  for  defects  which  he  knew  existed. :  Dwyer  v. 
Port  Allegheny  Borough,  216  Pa.  22;  Evans  v.  Phila 
delphia,  205  Pa.  193;  Erie  v.  Magill,  101  Pa.  616;  Flem 
ing  V.  Lock  Haven,  15  W.  N.  C.  216 ;  Wilson  v.  Charles 
town,  90  Mass.  137 ;  Hill  v.  Tionesta  Township,  146  Pa 
11;  Porks  Twp.  v.  King,  84  Pa.  230;  Shallcross  v.  Phila- 
delphia, 187  Pa.  143 ;  Robb  v.  Connellsville  Borough,  137 
Pa.  42;  Sickel  v.  Philadelphia,  209  Pa.  113;  Dougherty 
V.  Philadelphia,  210  Pa.  591 ;  Iseminger  v.  York  Haven 
Water  &  Power  Company,  206  Pa.  591. 
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John  B.  Stevens,  with  him  Isaac  Hiester,  for  appellee. 
— The  case  was  for  the  jury :  Danko  t.  Eys.  Co.,  230  Pa. 
295;  Joyce  t.  R.  E.  Co.,  230  Pa,  1;  Cronmuller  v.  Even- 
ing Teleg.,  232  Pa.  14;  McManamon  v.  Hanoyer  Twp., 
232  Pa.  439;  Wood  v.  Bridgeport  Borough,  143  Pa.  167; 
Brown  y.  Milligan,  33  Pa.  Super.  Ct.  244;  Graham  v. 
Philadelphia,  19  Pa.  Super.  Ct.  292. 

The  plaintiff's  right  to  recover  was  based  on  the  cases 
of  Evans  v.  Phila.,  205  Pa.  193;  Quinlan  v.  Phila.,  205 
Pa.  309 ;  McCay  v.  Phila.,  224  Pa.  174,  and  Graham  v. 
Phila.,  19  Pa.  Super.  Ct.  292. 

Per  Curiam,  March  18, 1912 : 

The  negligence  of  the  city  in  not  maintaining  its 
streets  in  a  safe  condition,  if  not  conceded  was  not  dis- 
puted and  the  only  question  at  the  trial  was  whether 
the  plaintiff  made  out  a  case  clear  of  contributory  n^li- 
gence.  On  this  subject  nothing  can  be  added  to  what  is 
said  by  Judge  Endlich  in  discharging  the  rules  for  a 
new  trial  and  for  judgment  non  obstante  veredicta 

The  judgment  is  affirmed. 


Schnader's  Estate. 

WiUb — Accumulations — Minority  of  granddaughter — Trtists  and 
trustees. 

Where  a  testator  devised  real  estate  to  a  trustee  to  pay  the  rents, 
issues,  income  and  profits  to  a  granddaughter,  or  her  lawful  issue 
annually  during  her  natural  life,  payment  to  conmience  'Sipon 
her  or  her  said  issue  attaining  the  age  of  twenty-one  years,**  the 
granddaughter  on  attaining  her  majority  is  entitled  to  receive  ab- 
solutely all  of  the  income  that  had  accumulated  during  her  minor- 
ity. 

Argued  Feb.  26, 1912.  Appeal,  No.  167,  Jan.  T.,  1911, 
by  Milton  H.  Schnader,  from  decree  of  O.  C.  Berks  Co., 
Dec.  T.,  1910,  No.  21,  dismissing  exceptions  to  adjudica- 
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Hon  in  Estate  of  Davis  C.  Schnader,  deceased.  Before 
Fbll^  C.  J.,  Brown,  Mbstebzat,  Elkin  and  Stbwabt, 
JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Jacob  C.  Schnader 
by  a  codicil  to  his  will  directed  as  follows : 

Item:  I  give  devise  and  bequeath  to  my  Son  Milton 
H.  Schnader  his  heirs  and  assigns  the  following  men- 
tioned real  and  personal  Estate,  in  trust 

One  two  Story  Brick  house  and  lot  of  ground  on  tenth 
Street  No.  250 

One  two  Story  Brick  House  and  lot  of  ground  on  the 
South  eleventh  St.  No.  232 

One  two  Story  Brick  house  and  Lot  of  ground  on  the 
South  side  Muhlenburg  St.  No.  952 

One  two  Story  Brick  house  and  Lot  of  ground  on  the 
North  side  of  Gotten  Street  No.  951  he  to  pay  the  rents, 
issues,  income  and  profits  thereof  to  my  granddaughter 
Maud  Bachman  or  to  her  lawful  issue  annually  for  and 
During  her  natural  life  the  Same  to  commence  upon  her 
or  her  Said  issue  attaining  the  age  of  twenty  one  years. 
Provided  nevertheless  that  Said  mentioned  real  and  per- 
sonal property  may  be  transferred  and  conveyed  in  fee 
Simple  to  my  Said  grandaughter  or  to  her  Said  issue  by 
Said  trustee  whenever  in  his  Judgment  and  discretion 
and  with  the  consent  of  my  wife,  he  Shall  deem  it  ex- 
pedient and  prudent  to.  Do,  So,  and  provided  also  that 
in  the  event  of  the  death  of  my  Said  granddaughter 
without  Leaving  Lawful  issue,  I  Devise  and  bequeath 
Said  real  and  personal  property  to  my  Son  Milton  H. 
Schnader  his  heirs  and  assigns 

The  granddaughter,  S.  Maude  Bachman,  having 
reached  the  age  of  twenty-one  years  was  awarded  the  ac- 
cumulations of  income  which  had  accrued  during  her 
minority. 

Exceptions  to  the  adjudication  were  dismissed  by  the 
court  in  an  opinion  by  Bland,  P.  J. 
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Assignment  of  Error — Opinion  of  the  Court     [235  Pt. 
Error  assigned  wds  the  decree  of  the  court. 

Charles  T.  Tyson,  with  him  William  J.  Rourke,  for  ap- 
pellant.— The  distribution  of  the  surplus  was  erroneous: 
Weinman's  Est.,  223  Pa.  508;  Wright's  Est.,  227  Pa.  69; 
Koney's  Est.,  227  Pa.  127;  Washington's  Est,  75  Pa. 
102. 

Isaac  Hiester,  for  appellee. — The  income  vested  in  the 
granddaughter  as  it  accrued,  though  not  payable  to  her 
until  she  arrived  at  the  age  of  twenty-one  years,  and  the 
case  in  all  respects  resembles  Penrose's  App.,  102  Pa. 
448. 

Opinbon  by  Mr.  Justice  Elkin,  March  18, 1912  : 
The  fund  for  distribution  represents  the  income  from 
real  estate  accumulated  during  the  minority  of  the  bene- 
ficiary who  was  living  at  the  time  of  the  death  of  the 
testator.  It  was  not  an  unlawful  accumulation  of  in- 
come under  the  act  of  1853  because  this  act  did  not  for- 
bid an  accumulation  for  the  benefit  of  a  minor  during 
an  existing  minority.  The  provision  for  accumulation 
in  the  will  of  the  testator  during  the  minority  of  his 
granddaughter  is  not  forbidden  by  the  act  and  is  clearly 
within  the  exception  to  the  general  rule.  We  entirely 
agree  with  the  contention  of  the  learned  counsel  for  ap- 
pellee, that  the  income  vested  in  the  beneficiary,  as 
it  accrued,  although  it  was  not  payable  to  her 
until  she  arrived  at  the  age  of  21  years.  The  corpus 
was  real  estate  devised  in  trust  primarily  for  the  benefit 
of  the  granddaughter.  The  trustee  was  required  to  pay 
the  rents,  issues,  income  and  profits  to  the  granddaugh- 
ter, or  her  lawful  issue,  annually,  during  her  natural 
life,  payment  to  commence  "upon  her  or  her  said  issue 
attaining  the  age  of  twenty-one  years."  She  has  at- 
tained the  age  of  21  years  and  the  trustee  is  accounting 
for  the  income  accumulated  during  her  minority.  The 
clear  intention  of  the  testator  was  to  give  the  income  to 
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the  granddaughter  if  living  at  that  time,  and  if  not  then 
living  her  lawful  issue  were  to  take  as  beneficiaries. 
This  case  in  principle  is  on  all  fours  with  Penrose's  Ap- 
peal, 102  Pa.  448.  For  the  purposes  of  the  present  case  it 
is  unnecessary  to  consider  the  numerous  questions  raised 
by  the  thirty  assignments  of  error  set  out  in  the  paper 
book  of  api)ellant.  We  are  dealing  with  the  account  of 
the  trustee  and  the  fund  for  distribution  represents  ac- 
cumulated income.  There  is  no  other  question  properly 
before  the  court.  The  testator  directed  this  income  to 
be  paid  to  the  granddaughter  and  she  is  in  court  de- 
manding it.  The  auditing  judge  directed  that  she  should 
have  it  and  this  disposition  of  the  fund  is  so  clearly 
right  as  to  make  elaborate  discussion  unnecessary.  The 
facts  warranted  the  surcharge  of  interest  and  there  is 
nothing  in  the  record  to  justify  a  reversal  on  this 
ground. 

The  title  to  the  real  estate  is  not  involved  in  this  pro- 
ceeding and  we  do  not  therefore  pass  on  it.  That  ques- 
tion, if  it  be  one,  can  be  raised  by  the  proper  parties  in  a 
proper  proceeding. 

Decree  affirmed  at  the  cost  of  appellant. 


Wagener  v.  Philadelphia  &  Reading  Railway- 
Company,  Appellant. 

Railroads — Sparks — Negligence — Spark-arrester. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
the  burning  of  plaintiff's  farm  buildings,  where  it  is  undisputed 
that  the  fire  was  caused  by  sparks  thrown  out  by  a  particular 
locomotive,  the  case  is  for  the  jury  and  a  verdict  and  judgment 
for  the  plaintiff  will  be  sustained,  where  it  appears  that  there  was 
a  spark-arrester  of  an  approved  pattern  on  the  locomotive ;  that  this 
spark-arrester  was  of  a  type  adapted  to  the  use  of  anthracite  coal ; 
that  the  company  permitted  and  directed  its  employees  to  use  for 
firing  the  engine  soft  coal  with  anthracite  in  proportion  of  one  to 
ten;  that  the  spark-arrester  was  adequate  for  the  mixture;  that  the 


Digitized  by 


Google 


560  WAGENER  v.  PHILA.  &  R.  RWT.  CO.,  Appellant 

Syllabus — Opinion  of  Court  below.  [235  Pa. 

anthracite  and  soft  coal  were  not  supplied  to  the  engine,  already 
mixed  in  that  proportion,  but  separately  side  by  side,  so  that 
the  engineer  had  the  opportunity  to  mix  them  in  any  proportions 
which  pleased  him;  that  in  order  to  get  up  steam  quickly  and 
get  more  power  it  would  be  convenient  for  him  to  use  a  greater 
proportion  of  soft  coal  in  the  mixture;  that  just  before  the  burn- 
ing the  engine  in  question  was  started  with  a  load  up  grade  and 
around  a  curve,  and  that  it  was  puffing  and  laboring  and  throwing 
out  smoke,  although  owing  to  the  time  of  day  sparks  were  not 
actually  visible. 

Argued  Feb.  27, 1912.  Appeal,  No.  51,  Jan.  T.,  1912, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Aug. 
T.,  1909,  No.  120,  on  verdict  for  plaintiff  in  case  of  S.  B. 
Wagener  and  C.  B.  Wickersham,  trading  as  S  B.  Wag- 
ener  &  Co.  v.  Philadelphia  &  Reading  Railway  Company. 
Before  Fell,  C.  J.,  Beown,  Mbstebzat,  Elkin  and 
Stewart,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  the  burning  of  farm 
buildings. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  13,500. 

On  a  rule  for  a  new  trial  and  for  judgment  for  de- 
fendant n.  o.  V.  Endlich,  P.  J.,  filed  the  following 
opinion : 

This  is  an  action  of  trespass  to  recover  damages  for 
the  burning  of  certain  of  plaintiff's  buildings  with  con- 
tents, as  alleged  in  the  declaration,  through  the  negli- 
gence of  defendant's  servants  in  the  management  and 
direction  of  a  locomotive  engine  ui)on  its  nearby  railway 
and  the  want  of  a  proper  spark-arrester  in  the  same. 
About  the  fact  that  the  fire  was  set  by  a  spark  or  sparks 
thrown  out  by  the  locomotive  there  was  not  at  the  trial 
and  is  not  now  any  dispute.  That  there  was  a  spark- 
arrester  in  this  locomotive  and  that  it  was  of  an  aj)- 
proved  pattern,  was  so  fully  shown  by  the  evidence  that 
the  jury  was  instructed  to  accept  it  as  a  fact.  The  con- 
tention, however,  was  that  this  spark-arrester  was  one 
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adapted  to  the  use  of  anthracite  coal  in  firing  the  en- 
gine; that  the  company  permitted  and  directed  its  em- 
ployees in  charge  of  it  to  use  for  that  purpose  soft  coal 
with  anthracite  in  the  proportion  of  1  to  10;  that  the 
spark-arrester  was  adequate  for  that  mixture;  that  the 
anthracite  and  soft  coal  were  not  given  to  the  employees 
already  mixed  in  the  proportions  stated,  but  separately, 
side  by  side,  so  that  the  fireman  could  vary  them  as  he 
chose ;  that  in  order  to  get  up  steam  quickly  and  get  more 
power  it  would  be  convenient  for  him  to  use  a  greater 
proportion  of  soft  coal  in  the  mixture ;  and  that  for  such 
a  mixture  the  spark-arrester  would  be  inadequate.  All 
this  rested  upon  testimony  brought  out  by  defendant  or 
from  its  witnesses,  to  the  benefit  of  which,  of  course,  the 
plaintiffs  were  entitled  before  the  jury:  Susquehanna 
Mut  Fire  Ins.  Co.  v.  Gackenbach,  115  Pa.  492,  499;  Hus- 
var  V.  R.  R.  Co.,  232  Pa.  278,  281.  Upon  the  basis  of  evi- 
dence that  this  engine  had  just  been  started,  how  it  acted 
and  labored  at  the  time,  the  load  it  was  drawing,  the 
grade  and  character  of  the  stretch  of  track  it  was  pass- 
ing over,  etc.,  it  was  argued  by  plaintiffs  that  the  jury 
had  a  right  to  infer  that  the  prescribed  and  safe  propor- 
tions of  the  mixture  were  not  observed  by  the  fireman, 
but  that,  in  order  to  get  up  steam  and  power  he  was  do- 
ing just  that  which  would  accomplish  that  purpose  and 
which  the  company  had  put  it  into  his  reach  to  do, 
namely  increasing  the  proportion  of  soft  coal  or  using 
it  alone,  thereby  making  the  spark-arrester  inadequate 
as  a  protection  against  the  undue  emission  of  sparks 
capable  of  setting  fire  to  the  plaintiffs*  buildings.  The 
charge  left  it  to  the  jury  to  say  whether  this  was  the 
proper  and  the  only  possible  explanation  of  the  occur- 
rence under  the  evidence,  and  in  the  event  of  their  so 
concluding  to  find  for  the  plaintiffs.  The  verdict  was 
for  the  latter  in  an  amount  which  is  not  assailed  as  ex- 
cessive. Claiming  that  it  is  otherwise  erroneous,  how- 
ever, the  defendant  has  obtained  these  rules. 
The  burden  of  its  argument  in  support  of  both  is  that 
Vol.  ccxxxv— 36 
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the  plaintiffs  case  is  defective  in  not  showing  sparks  of 
an  excessive  size  to  have  actually  escaped  from  the  en- 
gine; that  only  if  that  were  shown  by  direct  evidence 
would  there  be  any  proper  basis  for  inferring  that  the 
engine  was  improperly  fired,  or  that  the  spark-arrester 
was  inadequate  to  the  requirements  of  such  method  of 
firing  as  may  have  been  adopted.  It  is  not  denied  that 
the  negligence  charged  against  the  company  might  be 
proved  circumstantially:  John  Hancock  Ice  Co.  v.  E. 
B.  Co.,  224  Pa.  74,  231  Pa.  117.  But  it  is  insisted  that  in 
its  circumstantial  proof  the  first  and  indispensable  step 
must  be  to  show  the  fact  of  the  emission  of  sparks  greater 
in  size  than  the  mesh  of  the  spark-arrester,  in  good  or- 
der, would  allow  to  escape  when  the  firing  was  done  with 
anthracite  coal  or  the  prescribed  mixture  of  the  same  and 
soft  coal,  and  that  in  the  absence  of  such  proof  in  this 
case  there  can  be  no  inference  of  negligence  against  the 
defendant  and  no  recovery  from  it  by  plaintiffs.  Let  it 
be  assumed  for  present  purposes  that  there  is  no  such 
proof  here,  and  still  there  remains  what  seems  to  be  an 
ample  basis  for  the  inference  in  question. 

The  fact  that  fire  was  set  to  plaintiffs'  buildings  by  a 
spark  or  sparks  escaping  from  defendant's  engine  No. 
856  is  undisputed.  The  fireman  had  at  his  hand  two 
kinds  of  fuel,  one  of  them  better  adapted  than  the  other 
to  quickly  getting  up  steam  and  power.  The  mere  ex- 
istence of  the  opi)ortunity  to  use  it  in  preference  to  the 
other  is  not  proof  of  his  having  so  used  it:  Equitable 
Sav.  &  Loan  Ass'n.  v.  Roland,  198  Pa.  643,  646;  Pollock 
V.  Pollock,  71  N.  Y.  137.  But  there  was  occasion  for 
quickly  getting  up  steam,  etc.  The  engine  had  just  been 
started  with  a  load  to  be  drawn  up-grade  and  around 
a  curve,  and  it  was  puffing  and  laboring  and  throwing 
out  smoke.    The  time  was  shortly  after  noon,  when  "the 

air  may  be  full  of  live  sparks and  yet  the  eye  cannot 

detect  them  :'^  John  Hancock  Ice  Co.  v.  R.  R.  Co.,  231 
Pa-  117,  121.  It  is  undoubted  that  sparks  must  have 
been  emitted  and  carried  alive  over  a  distance  of  44  feet 
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to  the  plaintiflfs'  bam,  where  they  ignited  the  straw  and 
chaff.  A  spark  is  an  unconsumed  particle  of  fuel  in  a 
state  of  combustion.  The  high  wind  blowing  at  the 
time  would  naturally  tend  to  hasten  its  consumption. 
In  order  to  reach  the  plaintiff's  bam  in  a  condition  to  set 
The  fire  it  must,  as  one  of  defendant's  witnesses  admits, 
have  been  of  considerable  size.  It  is  agreed  on  all  hands 
that  particles  of  ignited  soft  coal  escaping  through  a 
spark-arrester  expand  in  the  air.  See  Badman  t.  B.  B. 
Co.,  42  Pa.  Super.  Ct.  531,  536.  Taking  all  this  together, 
why  should  the  jury  be,  as  a  matter  of  law,  forbidden  to 
infer  that  it  was  such  a  spark  that  did  the  mischief; 
that,  in  other  words,  the  fireman  made  use  of  the  oppor- 
tunity of  firing  with  soft  coal  beyond  the  prescribed  pro- 
portion, and  that  it  was  as  a  result  of  his  having  done 
so  that  a  spark  capable  of  carrying  fire  to  plaintiffs' 
buildings  escaped?  It  might  strengthen  this  conclusion 
if  it  were  shown  either  that  the  engine  was  in  the  habit 
of  throwing  out  large  sparks,  or  that  it  threw  out  such 
at  the  particular  time  the  fire  occurred.  But  the  rules 
of  evidence,  founded  in  common  sense:  Bodgers  v. 
Stophel,  32  Pa.  Ill,  113,  and  necessity :  Mish  v.  Wood, 
34  Pa.  451,  454,  give  way  to  necessity :  Garwood  v.  Den- 
nis, 4  Binn.  314, 326 ;  Com.  v.  Barr,  25  Pa.  Super.  Ct.  609, 
613.  If  the  proof  just  indicated  as  helpful  where  practi- 
cable were  to  be  held  indispensable,  then,  no  matter  how 
flagrant  the  fireman's  abuse  of  his  opi)ortunity  to  fill  up 
the  fire-box  with  soft  coal,  there  can  be  no  redress  to 
plaintiffs  for  the  injury  resulting  from  that  act  to  them, 
because,  owing  to  the  nature  of  the  fuel  thus  improi)erly 
used  and  the  weather  conditions,  the  sparks  emitted  were 
partially  or  wholly  consumed  before  dropping  to  the 
ground,  or  owing  to  the  time  of  day  could  not  be  seen, 
or  in  any  event  could  not  be  measured  while  fiying 
through  the  air.  It  is  not  conceived  that  the  availability 
of  circumstantial  evidence  is  subject  to  such  limitations. 
The  decisions  in  John  Hancock  Ice  Co.  v.  B.  B.  Co.,  224 
Pa.  74,  and  231  Pa.  117,  do  not  impose  them.    On  the 
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other  hand  in  Taylor  v.  Assur.  Corp.,  208  Pa.  439,  the 
Supreme  Court  approyed  the  rule  laid  down  in 
Merrett  v.  Accid.  Ass'n.,  98  Mich.  338  (57  N. 
W.  Bepr.  169),  that,  where  the  evidence  points 
to  one  of  several  i)ossible  explanations  of  an  oc- 
currence as  more  probable  than  the  others  under 
the  circumstances,  the  jury  may  adopt  it  as  supported 
by  the  preponderance  of  the  evidence.  And  the  most 
stringent  test  of  the  sufficiency  of  circumstantial  evi- 
dence to  justify  a  given  conclusion  goes  no  further  than 
to  require  that  it  point  to  the  same  as  the  only  rational 
explanation  of  the  occurrence  founded  in  the  evidence: 
Johnson  v.  Com.,  115  Pa.  369,  393;  Com.  v.  Johnson,  162 
Pa.  63,  69;  Com.  v.  Roddy,  184  Pa.  274,  288;  Com.  v. 
Kovovic,  209  Pa.  465,  468.  Such  waB  the  test  prescribed 
to  the  jury  in  this  case.  Whether  the  evidence  met  it  or 
not  was  one  of  those  questions  depending  upon  the  as- 
certainment of  facts  and  the  probable  and  reasonable 
inferences  and  presumptions  from  them,  whose  decision 
is  by  our  law  committed  to  the  jury  and  when  rendered 
by  it  admits  of  no  control  by  any  rule  of  accuracy  the 
court  has  the  power  or  means  to  apply:  Phila.  Trust 
Co.  V.  R.  R.  Co.,  160  Pa.  590,  600. 

It  follows  that  on  defendant's  own  assumption  its  po- 
sition is  not  sustainable,  and  it  is  therefore  unnecessary 
to  inquire  whether  the  evidence  in  the  case  justifies  that 
assumption  quite  as  broadly  as  it  is  made.  As  for  the 
manner  of  the  submission  of  the  case  to  the  jury,  it  is  not 
believed  that  the  charge  taken  as  a  whole  did  the  defend- 
ant any  wrong.  Certainly  the  essential  conditions  of 
plaintiffs'  right  to  recover  against  it  were,  throughout, 
prominently  kept  before  the  jury,  and  they  were  told 
that  no  duty  rested  upon  the  defendant  to  explain  how 
the  occurrence  happened :  Devlin  v.  Light  Co.,  198  Pa. 
583,  585. 

The  rules  to  show  cause  are  discharged. 

Error  assigned  was  in  refusing  binding  instructions 

Digitized  by  VjOOQiC 


WAGENER  V.  PHILA.  &  B.  EWY.  CO.,  Appellant.  565 
1912.]        Assignment  of  Error — Opinion  of  the  Court. 
for  defendant,  and  in  not  entering  judgment  for  defend- 
ant n.  o.  y. 

Snyder  d  Zieber,  for  appellant. 

William  Kerper  Stevens,  with  him  TJiomds  K.  Leidy, 
for  appellees. 

Pbb  Curiam,  March  18,  1912: 

The  judgment  is  affirmed  on  the  opinion  of  Judge 
Enough. 


Lehigh  Valley  National  Bank  v.  Ott,  Appellant. 

Promissory  notes — Accommodation  notes — Partnership — Harm- 
less error, 

1.  In  an  action  by  a  bank  against  a  son  as  surviving  partner  of  a 
firm  composed  of  the  defendant  and  his  father,  on  a  promissory 
note,  where  ft  appears  that  the  note  was  endorsed  by  the  father 
with  the  firm  name  in  his  lifetime  as  an  accommodation  of  the 
maker,  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained, 
where  the  testimony  fully  warrants  a  finding  by  the  jury  that  the 
firm's  business  included  the  making  of  acconunodation  paper,  and 
that  to  the  knowledge  of  both  partners  such  paper  was  frequently 
made  by  the  firm,  and  that  the  note  in  suit  was  the  last  of  several 
renewal  accommodation  notes,  one  of  which  renewal  notes  had 
been  signed  by  the  son. 

2.  In  such  a  case  it  is  proper  to  admit  testimony  offered  for  the 
purpose  of  showing  that  the  son  furnished  the  bank  a  statement 
of  the  firm's  liability  after  his  father's  death,  where  such  state- 
ment tends  to  show  an  admission  by  the  defendant  of  his  liability 
on  the  note. 

8.  The  admission  of  incompetent  evidence  is  not  ground  for  a 
reversal  where  it  has  worked  no  injury  by  its  admission. 

Argued  March  4, 1912.  Appeal,  No.  163,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  Northampton  Co., 
Not.  T.,  1910,  No.  76,  on  verdict  for  plaintiff  in  case  of 
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Lehigh  Valley  National  Bank  t.  Robert  B.  Ott,  supviv- 
ing  partner  of  the  firm  of  Robert  J.  Ott  &  Son,  composed 
of  Robert  J.  Ott  and  Robert  B.  Ott,  Administrator  of 
Robert  J.  Ott,  deceased.  Before  Mbstrbzat,  Potthb, 
Elkin,  Stbwabt  and  Mosghziskbb,  JJ.    Affirmed. 

Assumpsit  against  endorsers  on  a  promissory  note. 
Before  Hbydt,  P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  when  Robert  B.  Ott  was  on  the  stand  he 
was  asked  this  question : 

Q.  Do  you  recollect  furnishing  the  bank  with  a  state- 
ment of  the  condition  of  the  assets  and  liabilities  of  your 
firm  soon  after  your  father  died? 

Objected  to  as  incompetent  and  immaterial. 

Mr.  Doster:  I  propose  to  show  now  by  this  witness 
that  they  furnished  a  statement  of  their  liabilities  which 
amounted  to  |12,000,  and  that  our  note  was  included  in 
that  amount. 

The  Court :  That  is,  that  this  note  now  in  suit  was  in- 
cluded in  that  statement? 

Mr.  Doster :  Included  in  that  statement,  although  not 
specified,  but  the  total  indebtedness  is  the  same,  includ- 
ing the  |2,300  note. 

The  Court:  Objection  overruled;  bill  sealed  for  de- 
fendant. [1] 

George  W.  Holloway,  sworn  in  behalf  of  plaintiff  in 
rebuttal. 

Direct  Ex.  by  Mr.  Doster. 

Mr.  Doster :  We  propose  to  prove  by  this  witness  that 
he  was  the  assistant  cashier  of  the  Lehigh  Valley  Na- 
tional Bank;  that  he  is  now  full  cashier;  that  he  has 
made  a  copy  of  the  credit  book  of  the  bank  to  show  the 
notes  made  by  the  Otts  with  Brown,  whether  straight 
notes  or  accommodation  notes,  from  the  year  1901  to 
the  death  of  Robert  J.  Ott,  September  28, 1908. 
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Mr.  Loos :  Tou  are  cashier  of  the  bank? 

A.  Yes,  sir. 

Q.  Do  you  own  any  stock? 

Objected  to. 

The  Court :  Objection  sustained. 

Mr.  Doster :  That  he  also  made  a  list  from  the  books 
of  the  bank  of  the  accommodation  notes  drawn  and  dis- 
counted in  the  Lehigh  Valley  National  Bank  by  Bobert 
J.  Ott  &  Son,  the  list  being  the  same  one  that  was  testi- 
fied to  yesterday  by  Bobert  B.  Ott;  that  on  the  death  of 
Bobert  J.  Ott  he  furnished  the  bank  with  a  statement  of 
the  assets  and  liabilities,  including  among  them  this 
|2,300  note,  and  that  at  no  time  during  these  conversa- 
tions did  Mr.  Ott  claim  that  this  |2,300  note  was  not 
paid  and  that  he  was  not  liable  on  that  note. 

Objected  to,  for  the  same  reason,  that  the  offer  does 
not  contain  a  proposition  to  prove  that  the  facts  were 
brought  to  the  knowledge  of  the  surviving  partner  dur- 
ing the  time,  and  therefore  would  be  incompetent  to 
charge  him  in  this  suit. 

The  Court:  Objection  overruled.  Bill  sealed  for  de- 
fendant. [3] 

Bobert  B.  Ott  was  asked  this  question : 

Q.  Do  you  know  how  the  |12,000  item  of  the  Lehigh^ 
Valley  National  Bank  was  made  up? 

Objected  to,  because  he  has  twice  said  he  don't  know. 

The  Court:  Objection  sustained.  Bill  sealed  for  de- 
fendant. [5] 

Q.  Did  you  pay  to  the  Lehigh  Valley  National  Bank 
all  the  indebtedness  that  you  admitted  as  being  correct? 

Objected  to. 

The  Court:  Objection  sustained.  Bill  sealed  for  de- 
fendant. [6] 

Q.  Can  you  give  us  a  statement  of  the  payments  made 
to  the  Lehigh  Valley  National  Bank  after  the  death  of 
your  father? 

Objected  to;  it  makes  no  difference  what  payments 
were  made  on  account. 
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The  Court :  Objection  sustained.  Bill  sealed  for  de- 
fendant. [7] 

Verdict  and  judgment  for  plaintiff  for  ti2^652.65.  De- 
fendant api)ealed. 

Errors  assigned  were  (1, 3, 5, 6, 7)  rulings  on  evidence 
quoting  the  bill  of  exceptions. 

Edward  J.  Fox,  with  him  James  W.  Fox  and  N.  J, 
Loos,  for  appellant. — ^^^Where  one  partner  endorses  a 
note  in  the  name  of  the  firm  for  the  accommodation  of  a 
third  person,  without  express  authority  from  his  part- 
ner, they  will  not  be  bound  thereby,  as  against  the  part- 
ner endorsing  the  note:"  Berryhill  v.  M'Kee,  1  Hum- 
phreys (Tenn.)  31;  Fielden  v.  Lahens,  9  Bos.  (N.  Y.) 
436 ;  Whitmore  v.  Adams,  17  Iowa  567 ;  Elliott  v.  Dudley, 
19  Barbou  (N.  Y.)  326;  Bank  of  Ft.  Madison  v.  Alden, 
129  U.  S.  372  (9  Sup.  Ct.  Repr.  332) ;  Shaaber  v.  Bush- 
ong,  105  Pa.  514 ;  Early  v.  Reed,  6  Hill  (N.  Y.)  12. 

W.  E.  Doster,  for  appellee. — Even  if  the  testimony 
was  irrelevant  or  incompetent,  which  we  deny,  it  was 
harmless,  and  could  not  affect  the  result :  Pusey  v.  Led- 
ward,  1  Del.  County  185;  Boyd  v.  Boyd,  1  Watts  365; 
Com.  V.  Irwin,  1  Clark  (Pa.  Law  J.)  344;  Closser  v. 
Washington  Twp.,  11  Pa.  Super.  Ct.  112;  Wills  v.  Hard- 
castle,  19  Pa.  Super.  Ct.  525;  Zugsmith  v.  Rosenblatt, 
15  Pa.  Super.  Ct.  296. 

Opinion  by  Mr.  Justice  Mbstbbzat,  March  18, 1912: 
We  are  all  of  the  opinion  that  the  record  in  this  case 
discloses  no  reversible  error,  and  that  the  judgment 
should  be  affirmed.  The  controverted  question  in  the 
court  below  was  whether  Robert  B.  Ott,  surviving  mem- 
ber of  Robert  J.  Ott  &  Son  and  who  made  the  real  de- 
fense in  the  case,  was  liable  on  the  note  in  suit  endorsed 
by  his  father,  the  other  member  of  the  firm,  in  the  name 
of  the  firm  for  the  accommodation  of  the  maker.    Robert 
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B.  Ott  denied  that  the  making  of  negotiable  paper  was 
within  the  scope  of  the  business  of  the  firm,  and  alleged 
that  he  had  no  knowledge  of  and  did  not  consent  to  the 
endorsement  of  the  note  in  suit.  The  question  was  sub- 
mitted to  the  jury  by  the  court  below  in  language  to 
which  no  exception  was  taken.  The  learned  judge 
charged  inter  alia  as  follows :  "Now,  I  say  to  you  that 
if  it  was  a  usual  and  customary  thing  within  the  scope 
of  their  business  to  make  accommodation  notes  in  order 
to  raise  money,  either  temporarily  or  for  a  longer  term, 
to  their  clients  on  whose  property  they  proposed  to  raise 
mortgage  loans,  and  if  this  defendant,  Bobert  B.  Ott, 
knew  that  fact  then  Robert  B.  Ott  would  be  liable  for  the 
endorsement  made  by  his  father.  That  is,  if  one  partner 
signs  or  endorses  an  instrument  in  the  firm's  name  and 
the  other  partner  knows  it,  or  consents  to  it,  or  is  pres- 
ent at  the  execution,  then  he  is  as  much  bound  by  the 
instrument  as  if  he  had  signed  it  himself.  If  it  was  not 
within  the  usual  scope  of  their  business,  but  if  Robert 
B.  Ott  was  present  when  these  notes  were  endorsed  by 
his  father  and  knew  about  it,  or  if  it  was  the  arrange- 
ment between  them  that  the  father  was  the  business  end 
of  the  firm  and  that  the  younger  man  assented  to  what- 
ever the  father  did,  then  Robert  B.  Ott  is  liable  upon  this 
endorsement."  Under  these  instructions  the  jury  found 
for  the  plaintiff.  There  is  no  assignment  of  error  which 
raises  the  question  of  the  suflBciency  of  the  evidence  to 
support  a  finding  for  the  plaintiff  on  the  instructions. 
The  assignments  all  go  to  the  admissibility  of  certain 
testimony.  The  court  properly  admitted  the  testimony 
offered  for  the  purpose  of  showing  that  the  defendant 
furnished  the  bank  a  statement  of  the  firm's  liabilities 
after  his  father's  death,  as  it,  with  other  evidence  in 
the  case,  tended  to  show  an  admission  by  the  defendant 
of  his  liability  on  the  note.  The  testimony  complained 
of  in  the  third  assignment  was  likewise  competent  for 
the  same  purpose.  We  cannot  agree  with  the  appel- 
lant that  the  proof  did  not  connect  the  statement  made 
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by  the  defendant  with  the  note  in  suit  It  is  true  there 
was  some  discrepancy  in  the  figures  but  the  evidence  was 
su£Bcient  to  warrant  the  jury  in  finding  that  the  note 
was  included  in  the  112,209.49  item  of  the  account  The 
other  assignments  are  clearly  without  merit  and  need 
no  discussion. 

It  may,  however,  be  suggested  that  if  the  testimony 
offered  was  improperly  rejected  it  did  the  defendant  no 
harm.  The  firm  of  Robert  J.  Ott  &  Son  was  for  many 
years  engaged  at  Bethlehem  in  the  business  of  mortgage 
loans  and  insurance.  The  testimony  fully  warranted  a 
finding  by  the  jury  that  its  business  included  the  mak- 
ing of  accommodation  paper,  and  that  to  the  knowledge 
of  both  partners  such  paper  was  frequently  made  by 
the  firm.  It  appeared  that  the  note  in  suit  was  the  last 
of  several  renewals  of  an  accommodation  note  endorsed 
by  the  firm  several  years  prior  thereto,  and  that,  while 
his  father  usually  attended  to  this  part  of  the  firm's 
business,  Robert  B.  Ott  on  one  occasion  at  least  renewed 
the  note.  The  evidence  was  so  conclusive  that  had  the 
jury  failed  to  find  such  to  be  the  facts,  it  would  have 
been  the  duty  of  the  court  to  set  aside  the  verdict.  The 
exclusion  of  the  evidence  complained  of  in  the  assign- 
ments if  technically  erroneous  may,  therefore,  be  re- 
garded as  harmless  error,  and  does  not  warrant  the  re- 
versal of  the  judgment. 

The  judgment  is  affirmed. 
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McCoy  V.  Wolf  Company,  Appellant 

Negligence — Master  and  servant — Unguarded  shafting — Act  of 
May  2, 1905,  P.  L.  862— Contributory  negligence. 

1.  Shafting  thirteen  and  one-half  feet  above  the  floor  of  a  fac 
toiy  and  ending  in  a  collar  upon  which  is  a  projecting  set  screw, 
Ir  properly  guarded  within  the  meaning  of  the  Act  of  May  2, 1905, 

P    L.  352,  which  provides  that  "shafting,  set  screws shall 

be  properly  guarded,"  in  so  far  as  employees  on  the  floor  of  the 
factory  are  concerned ;  but  it  is  not  properly  guarded  as  to  an  em- 
ployee who  is  engaged  at  work  at  a  scaffold  ten  feet  nine  inches 
above  the  floor  and  who  was  killed  by  reason  of  his  clothes  catching 
on  the  end  of  the  revolving  shaft. 

2.  'Troperly  guarded"  is  a  relative  term  or  expression,  and 
whether  the  statutoiy  requirement  in  that  respect  has  been  com- 
plied with  necessarily  dei>ends  upon  the  facts  of  the  particular 
case.  Machinery  may  be  so  distant  from  the  place  where  an 
employee  is  engaged,  as  to  render  it  entirely  safe  as  to  him;  on 
the  other  hand,  it  may  be  located  in  such  proximity  to  the  place 
he  is  called  to  perform  his  service  that  to  protect  him  against  dan- 
ger an  artificial  guard  is  necessary. 

8.  In  an  action  against  an  employer  to  recover  damages  for 
the  death  of  an  employee,  the  question  of  the  deceased's  contribu- 
tory negligence  is  for  the  jury,  where  the  evidence  shows  that  the 
deceased  did  general  work  about  the  defendant's  factory,  that  on 
the  day  of  the  accident  he  was  directed  to  assist  a  carpenter  in 
completing  certain  work  in  the  construction  of  a  scaffold  of  a 
temporary  character;  that  about  four  feet  above  the  top  of  the 
scaffold  was  a  revolving  shaft  which  was  unguarded,  and  that  the 
deceased  in  performing  the  work  which  he  was  directed  to  do  was 
caught  by  the  revolving  shaft  and  killed. 

Argued  March  4, 1912.  Appeal  No.  225,  Jan.  T.,  1911, 
by  defendant  from  judgment  of  C.  P.  Franklin  Co.,  April 
T.,  1910,  No.  155,  on  verdict  for  plaintiff  in  case  of 
Fannie  G.  McCoy  v.  The  Wolf  Company.    Before  Mbs- 

TBBZAT,  POTTBB,  ELKIN,  STBWART  and  MlOSCHZISKBB,  J  J. 

Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiflPs 
husband.    Before  Gillan,  P.  J. 
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The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff  for  11,510.41.  De- 
fendant appealed. 

Error  assigned  was  in  overruling  motion  of  defendant 
for  judgment  n.  o.  v. 

Sharpe  d  Elder  and  Wetzel  dc  Hambleton,  for  appel- 
lant.— The  line  shaft  was  properly  guarded :  Glassheim 
v.  Printing  Co.,  34  N.  Y.  Supp.  69;  Glen  Falls  Portland 
Cement  Co.  v.  Ins.  Co.,  162  N.  Y,  399,  (56  N.  E.  Eepr. 
897) ;  Kirwan  v.  Am.  Lithographic  Co.,  108  N.  Y.  Supp. 
805;  Strode  v.  Columbia  Box  Co.,  124  Mo.  App.  511, 
(101  S.  W.  Repr.  1099) ;  Harper  v.  R.  R.  Co.,  115  S.  W. 
Repr.  198;  Houg  v.  Lumber  Co.,  129  N.  W.  Repr.  633; 
Belles  V.  Jackson,  4  Pa.  D.  R.  194;  Gillen  v.  Rowley, 
134  Pa.  209. 

When  contributory  negligence  is  plainly  shown  by  the 
uncontradicted  evidence  of  plaintiff's  own  witnesses, 
defendant  is  entitled  to  binding  instructions :  McCauley 
V.  Phila.  Trac.  Co.,  13  Pa.  Super.  Ct.  354;  Holmes  v. 
Union  Trac.  Co.,  199  Pa.  229;  Martin  v.  Mles-Bement- 
Pond  Co.,  214  Pa.  616;  Lee  v.  Dobson,  217  Pa.  349. 

John  W.  Hoke,  with  him  William  S,  Hoernery  for  ap- 
pellee.— The  shaft  was  not  properly  guarded :  Jones  v. 
Caramel  Co.,  225  Pa.  644 ;  Fegley  v.  Rubber  Co ,  231  Pa. 
446;  Valjago  v.  Steel  Co.,  226  Pa.  514. 

The  appellant  alone  was  responsible  for  the  location, 
construction  and  dimensions  of  the  scaffold.  It  was 
built  and  placed  by  an  agent  of  the  owner  who  was  in 
charge  of  the  work,  and  was  therefore  a  vice  principal: 
Groves  v.  McNeil,  226  Pa.  345. 

Opinion  by  Mr.  Justice  Mbstebzat,  March  18, 1912: 

This  is  an  action  of  trespass  brought  by  the  plaintiff 

to  recover  damages  which  she  sustained  by  the  death  of 
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her  husbandi  caused,  as  she  alleges,  by  the  negligence  of 
the  defendant  company.  The  defendant  is  a  manufac- 
turing company  and  its  plant  is  located  at  Chambers- 
burg,  Pennsylvania.  The  machinery  on  the  floor  of  the 
machine  shop  is  driven  by  a  line  shaft  which  is  sup- 
ported by  hangers  suspended  from  the  ceiling.  It  ex- 
tends east  and  west  and  is  about  two  feet  from  the  small 
tool  room  located  in  the  southwest  corner  of  the  shop. 
The  company  desiring  to  extend  the  shaft  eastwardly 
directed  one  Selig,  in  its  employ,  to  make  the  extension, 
and  in  doing  so  it  was  necessary  to  erect  a  temporary 
scaffold.  On  the  morning  of  February  7,  1910,  Selig 
began  the  construction  of  the  scaffold,  and  in  the  after- 
noon of  that  day,  having  asked  the  defendant  for  as- 
sistance, McCoy,  the  plaintiff's  husband,  was  directed  to 
assist  in  the  work.  McCoy  was  an  employee  of  the 
defendant  and  did  general  work  about  the  plant.  When 
he  arrived  at  the  place  the  framework  of  the  scaffold 
was  in  i>osition,  and  nothing  remained  to  be  done  but  to 
lay  three  boards  on  top  of  the  structure  and  brace  it. 
McCoy  began  his  work  by  assisting  Selig  to  put  the 
plank  on  top  of  the  scaffold.  He  and  Selig  then  pro- 
ceeded to  brace  the  structure  from  the  top  by  nailing  the 
stays  to  the  scaffold  and  to  the  tool  room.  Having  com- 
pleted the  work,  McCoy  undertook  to  leave  the  scaffold, 
when  his  clothing  was  caught  by  the  revolving  line  shaft 
and  he  was  killed.  His  clothing  remained  on  the  east 
end  of  the  shaft.  The  scaffold  was  erected  for  the  pur- 
pose of  installing  the  necessary  hangers  along  the  ceil- 
ing of  the  shop  for  the  extension  of  the  shaft.  The 
shaft  was  about  thirteen  and  one-half  feet  above  the 
floor  and  about  one  foot  below  the  ceiling.  It  was  to 
be  extended  eastwardly  from  the  existing  shaft.  The 
scaffold  was  about  ten  feet  nine  inches  high,  from 
twelve  to  fourteen  feet  long,  three  feet  wide,  about  four 
feet  below  the  line  shaft,  and  extended  about  fifteen 
inches  west  of  the  east  end  of  the  shaft.  Hangers  sup- 
ported the  line  shaft  and  a  screw  with  a  square  end  pro- 
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jected  about  three-fourths  of  an  inch  from  the  set- 
collars  which  were  fastened  to  the  shaft  and  were  on 
each  side  of  the  hangers.  One  of  the  hangers  was  about 
eight  inches  from  the  east  end  of  the  shaft. 

The  negligence  of  which  the  plaintiff  complains  was 
the  failure  to  have  the  line  shaft  protected  as  required 
by  the  11th  section  of  the  Act  of  May  2,  1905,  P.  L.  352, 
5  Purd.  5484.  That  section  provides,  inter  alia,  as  fol- 
lows :  "All  vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set-screws,  gi'indstones,  emery  wheels,  fly 
wheels  and  machinery  of  every  description  shall  be  prop- 
erly guarded."  The  defense  was  that  the  machinery  was 
"properly  guarded"  as  required  by  the  statute,  and  that 
the  deceased  was  guilty  of  contributory  negligence.  It 
is  contended  by  the  defendant  that  the  distance  of  the 
shaft  from  the  floor  was  a  proper  guard  under  the  stat- 
ute, and  that  the  facts  not  being  in  dispute,  the  court 
should  have  so  declared  as  a  matter  of  law.  With  this 
contention  we  do  not  agree.  The  purpose  of  the  statute 
was,  as  indicated  by  the  title,  "to  provide  for  the  safety 
of  all  employees  in  all  industrial  establishments."  This 
can  only  be  accomplished  by  guarding  all  machinery 
with  which  any  employee  may  reasonably  be  expected  to 
come  in  contact.  The  distance  of  the  shaft  and  set-screw 
above  the  floor  in  the  present  case  would  be  su£Bcient 
protection  against  any  apparent  danger  to  employees 
on  the  floor.  As  to  such,  the  machinery  was  properly 
guarded,  but  it  was  not  only  those  employees  that  the 
statute  required  to  be  protected  but  all  those  engaged  in 
the  defendant's  service  in  that  establishment.  "Prop- 
erly guarded"  is  a  relative  term  or  expression,  and 
whether  the  statutory  requirement  in  that  respect  has 
been  complied  with  necessarily  depends  upon  the  facts 
of  the  particular  case.  Machinery  may  be  so  distant 
from  the  place  where  an  employee  is  engaged  as  to 
render  it  entirely  safe  as  to  him ;  on  the  other  hand,  it 
may  be  located  in  such  proximity  to  the  place  he  is 
called  to  perform  his  service  that  to  protect  him  against 
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danger  an  artificial  guard  is  necessary.  The  purpose 
of  the  statute  clearly  discloses  this  distinction.  The  ne- 
cessity for  an  artificial  guard,  therefore,  depends  upon 
the  existence  of  certain  conditions  and  is  a  question  of 
fact  for  the  jury.  In  the  present  case  it  was  the  duty 
of  the  defendant  to  protect  McCoy  and  Selig  against  the 
danger  incident  to  contact  with  the  revolving  line  shaft. 
They  were  required  to  perform  their  work  in  close  prox- 
imity to  it.  It  is  true  that  the  scaffold  had  no  connec- 
tion with  the  operation  of  the  revolving  shaft,  but  that 
is  of  no  consequence  so  far  as  concerns  the  right  of  the 
decedent  to  protection  against  the  danger  of  the  un- 
guarded machinery.  The  scaffold  was  being  erected  by 
the  defendant  company,  and  it  must  be  assumed  that 
the  company  knew  its  location  and  its  proximity  to  the 
shaft.  This  fact  charged  it  with  notice  of  the  danger 
to  the  decedent  necessarily  incident  to  the  performance 
of  his  work,  and,  therefore,  imposed  upon  the  company 
the  statutory  duty  of  protecting  him  from  contact  with 
the  shaft  and  projecting  screw  by  an  artificial  guard. 
The  failure  to  furnish  i^uch  guard  was  negligence. 

Whether  the  dece€ised  was  guilty  of  contributory  neg- 
ligence was  clearly  for  the  jury.  McCoy  was  directed  by 
the  defendant  to  assist  in  the  erection  of  the  scaffold. 
He  had  nothing  whatever  to  do  in  locating  it.  When  he 
began  work  the  scaffold  was  almost  completed,  and  noth- 
ing remained  to  be  done  except  to  place  the  planks  on 
top  of  the  framework  for  the  floor,  and  to  brace  or  stay 
it.  He  was  doing  his  work  at  the  place  he  was  required 
to  do  it.  It  was  necessary  to  connect  the  extension  with 
the  existing  shaft,  and  it  is  certainly  not  apparent  that 
the  work  could  have  been  done  without  the  scaffold  ex- 
tending at  least  some  distance  beyond  the  east  end  of 
the  existing  shaft.  There  is  no  evidence  that  the  scaf- 
fold was  not  erected  in  the  proper  place,  and  we  cannot 
assume  that  it  was  not  so  erected.  The  shaft  was  about 
four  feet  above  the  top  of  the  scaffold  and  the  danger 
to  the  employees  in  nailing  the  brace  was  not  so  obvious 
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or  imminent  that  the  court  could  declare  the  perform- 
ance of  the  work  under  the  circumstances  to  be  negli- 
gence. There  is  no  evidence  tending  to  show  that  McCoy 
was  directed  not  to  brace  the  scaffold  in  the  way  in 
which  he  and  Selig  were  doing  it,  or  that  he  knew  it  could 
be  done  as  well  in  any  other  way.  Presumably  he  was 
performing  the  work  in  the  manner  in  which  he  be- 
lieved it  should  be  done.  Manifestly,  Selig  also  thought 
that  the  braces  should  be  nailed  at  the  top  of  the  up- 
rights, and  he  also  thought  it  could  be  done  in  safety. 
The  uprights  of  the  scaffold  were  toe-nailed  at  the  bot- 
tom. It  cannot  be  assumed  that  either  of  the  men  be- 
lieved they  were  endangering  their  lives  in  the  i)erform- 
ance  of  the  service.  It  was,  therefore,  a  question  for  the 
jury  whether  the  decedent  was  negligent  in  attempting 
to  assist  Selig  in  nailing  the  braces  to  the  scaffold  and 
the  tool  room. 
The  judgment  is  affirmed. 


McGinley  v.  Central  Bailroad  Company  of  New 
Jersey,  Appellant. 

Negligence— Railroads — Defective  car — Duty  of  inspection-^ 
Mining  company. 

Where  a  railroad  company,  after  it  has  had  an  opportunity  of 
inspecting  a  car,  delivers  such  car  with  a  defective  brake  to  the 
car  crew  of  a  mining  company,  and  a  member  of  such  crew  is  in- 
jured by  reason  of  the  defective  brake  while  the  car  is  being 
moved  on  to  a  siding  of  the  mining  company  for  the  purpose  of 
being  imloaded,  the  railroad  company  will  be  liable  in  damages  to 
the  member  of  the  mining  company's  crew  who  was  injured. 

Submitted  March  4,  1912.  Appeal  No.  325,  Jan.  T., 
1911,  by  defendant  from  judgment  of  C.  P.  Carbon  Co., 
Jan.  T.,  1906,  No.  28,  on  verdict  for  plaintiflf  in  case  of 
John  McGinley  v.  The  Central  Bailroad  Company  of 
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New  Jersey.    Before  Mbstbbzat,  Pottbb,  Elkin,  Stbw- 
AST  and  MoscHziSKBB,  J  J.   AfBrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Hbydt,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  ^0,000.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

Jackson  E.  Reynolds,  Frederick  Bertolette,  George 
Holmes  and  Laird  H.  Barber,  for  appellant,  cited: 
Spisak  V.  R.  R.  Co.,  152  Pa.  281;  Miller  v.  Ry.  Co.,  216 
Pa.  105;  White  v.  R.  R.  Co.  54  Atl.  Repr.  586;  Savings 
Bank  v.  Ward,  100  U.  S.  195 ;  Langridge  v.  Levy,  2  Mees. 
&  Wei.  519 ;  Loveland  v.  Burke,  120  Mass  139 ;  Goodland 
Mill  Co.  V.  Oil  Co.,  63  Fed.  Repr.  400;  Bennett  v.  R.  R. 
Co.,  102  U.  S.  577;  Chicago  I.  &  L.  Ry.  Co.  v.  Martin,  31 
Ind.  App.  308,  (65  N.  E.  Repr.  591). 

J.  0.  Ulrich  and  L.  C.  Scott,  for  appellee,  cited :  White 
V.  B.  R.  Co.,  54  A^l  Repr.  586;  Pa.  R.  R.  Co.  v.  Snyder, 
55  Ohio  342;  Moon  v.  R.  R.  Co.,  46  Minn.  106  (48  N. 
W.  Repr.  679) ;  Stewart  v.  Harvard  College,  94  Mass.  58 ; 
McQinley  v.  Coal  &  Nav.  Co.,  224  Pa.  408;  Rehm  v.  R. 
R.  Co.,  164  Pa.  91. 

Pbb  Curiam,  March  18, 1912 : 

The  defendant  company  is  a  common  carrier.  On 
December  17,  1903,  it  delivered  one  of  its  freight  cars 
to  the  Chestnut  Ridge  Railway  Company  at  Lehigh  Gap. 
The  car  was  taken  to  Kunkletown,  loaded  with  prop 
timbers,  returned  to  the  Gap,  where  it  was  delivered, 
December  18,  1903,  to  the  defendant  company,  which 
transported  it  via  Mauch  Chunk  to  Hauto,  and  there 
placed  it  on  the  delivery  siding  of  the  consignee,  the 
Vol.  ooxxxv— 37 
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liehigh  Coal  and  Navigation  Company.  The  following 
morning  the  crew  of  the  latter  company,  including  the 
plaintiff,  a  brakeman,  removed  the  car  into  a  blind  sid- 
ing of  the  consignee's  yard  at  Hauto.  While  engaged  in 
removing  the  car,  the  plaintiff  applied  the  brake  which 
gave  way,  and  he  was  thrown  forward  and  fell  from  the 
car,  which  passed  over  him  and  cut  off  both  legs.  It 
appeared  that  the  brake  chain  had  been  broken  and  tied 
with  a  wire  which  broke  when  the  plaintiff  applied  the 
brake.  This  action  was  brought  gainst  the  defendant 
to  recover  damages  which  the  plaintiff  alleges  resulted 
from  and  were  caused  by  the  negligence  of  the  defendant 
company  in  failing  to  inspect  the  car  before  delivering 
it  to  the  consignee.  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  The  defendant  has  appealed. 
The  defendant  company  contends  that  the  plaintiff 
not  being  engaged  in  its  service  at  the  time  he  was  in- 
jured owed  him  no  duty  to  inspect  the  car  for  his  pro- 
tection, that  it  was  not  negligent,  and  that  there  was  no 
causal  connection  between  the  alleged  negligence  and 
the  accident.  Neither  of  these  contentions  can  be  sus- 
tained. It  is  the  settled  law  of  this  State  that  a  receiv- 
ing carrier  must  inspect  all  cars  it  transports,  and  is 
liable  to  its  own  employees  for  injuries  resulting  from 
a  failure  to  perform  the  duty.  Thfe  defendant  company 
had  the  opportunity  to  inspect  the  defective  car  at  Le- 
high Gap,  Mauch  Chunk  and  Hauto  before  the  company 
delivered  it  to  the  Lehigh  Coal  and  Navigation  Company 
at  the  latter  place.  The  defendant  knew  when  it  deliv- 
ered the  car  to  the  consignee's  delivery  siding  that  it 
would  be  moved  by  the  consignee's  crew  to  another  place 
for  unloading,  and  it  owed  a  duty  to  that  crew,  one  of 
which  was  the  plaintiff,  to  properly  inspect  the  car  and 
deliver  it  to  the  consignee's  siding  in  a  reasonably  safe 
condition:  McConnell  v.  Pennsylvania  Railroad  Com- 
pany, 223  Pa.  442.  The  Lehigh  Company  is  not  a 
common  carrier  but  a  mining  company  and  received  the 
car  simply  for  the  purpose  of  removing  the  prop  timbers 
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from  it.  Hence  there  was  no  duty  of  inspection  resting 
upon  it,  the  failure  of  which  imposed  liability  to  an  in- 
jured employee  of  that  company. 

The  breaking  of  the  defective  brake-chain  was  the  di- 
rect and  immediate  cause  of  the  accident,  and  the  fail- 
ure, by  proper  inspection,  to  discover  the  effect  and 
remedy  it  was  properly  found  by  the  jury  to  be  negli- 
gence. 

The  judgment  is  affirmed, 


East  White-Land  Township,  Appellant,  v.  Chester 

County. 

Road  Law — Abandoned  turnpike  road» — Duty  to  repair — Town- 
ship—County— Act  of  April  26, 1907,  P.  L.  104. 

1.  A  township  cannot  maintain  an  action  of  assumpsit  to  recover 
from  a  county  the  cost  of  repairs  voluntarily  made  by  the  township 
to  a  turnpike  road  which  had  been  partly  abandoned  and  partly 
condemned. 

2.  The  Act  of  April  25,  1907,  P.  L.  104,  relieves  the  township  of 
the  duty  to  maintain  and  repair  such  road,  and  imposes  it  upon 
the  county.  If  the  county  fails  in  its  statutory  duty  there  is  an 
ample  remedy  directly  against  it  and  its  officials,  but  the  township 
can  not  make  the  repairs  and  collect  the  cost  thereof  from  the 
county. 

Submitted  March  4,  1912.  Appeal  No.  151,  Jan.  T., 
1911,  by  plaintiff  from  order  of  C.  P.  Chester  Co.,  Jan. 
T.,  1910,  No.  36,  refusing  to  take  off  non-suit  in  case  of 
East  Whiteland  Township  v.  Chester  County.  Before 
Mbstrbzat,  Potter,  Elkin,  Stewart  and  Moschzis- 
KBR,  JJ.    Affirmed. 

Assumpsit  to  recover  f3,448.24,  representing  the  cost 
of  repairing  a  turnpike  road,  partly  abandoned  and 
partly  condemned.    Before  Butler,  J. 
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At  the  trial  the  court  entered  a  compulsory  non-suit 
which  it  subsequently  refused  to  take  oflf. 

Error  assigned  was  in  refusing  to  take  oflE  non-suit 

J.  Frank  E.  Eause,  for  appellant. 

W.  W.  MacElree,  for  appellee. 

Per  Curiam,  March  18, 1912 : 

This  was  an  action  of  assumpsit  brought  by  the  Town- 
ship of  East  Whiteland  to  recover  from  the  County  of 
Chester  the  cost  of  repairs  made  by  the  township  on  that 
part  of  the  Philadelphia  and  Lancaster  Turnpike  in 
East  Whiteland  Township  that  had  been  partly  aban- 
doned and  partly  condemned.  The  court  below  properly 
entered  a  non-suit.  Whether  the  former  turnpike  should 
be  kept  in  repair  by  the  state  or  the  county  or  a  munici- 
pal division  thereof  was  clearly  a  matter  for  legislative 
determination.  The  Act  of  April  25,  1907,  P.  L.  104, 
imposed  on  the  county  the  duty  to  repair  and  maintain 
the  turnpike  or  part  thereof  that  had  been  condemned 
for  public  use  or  had  been  abandoned.  The  act  mani- 
festly relieved  the  township  of  the  duly  to  maintain  and 
repair  the  highway  which  was  imposed  by  former  statu- 
tory enactments.  Owing  no  duty  to  the  public  to  repair 
the  road,  the  township  was  not  required  to  make  repairs 
and  is  not  liable  for  injuries  resulting  from  a  failure  to 
make  them.  If  the  county  failed  in  its  statutory  duly 
to  repair,  there  is  an  ample  remedy  directly  against  it 
and  its  ofBcials  to  enforce  the  performance  of  the  duty, 
but  the  township  is  without  authority  to  make  the  re- 
pairs and  collect  the  costs  from  the  county. 

The  judgment  is  afGlrmed. 
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Wolff  V.  Hafer,  Appellant 

Win — Devise — Construction — Estate  in  fee  simple. 

Testatrix  in  a  will  written  by  herself  and  inartificially  drawn 
stated  that  she  was  about  to  undergo  a  critical  operation,  and 
continued  as  follows:  **Would  like  to  say  this  is  what  I  want 
done  with  my  personal  property  and  real  estate."  She  then  made 
a  number  of  bequests  of  money  and  some  articles  of  jewelry.  She 
continued  as  follows:  ''Now  I  think  my  home  on  Philadelphia 
(Avenue)  should  be  sold  and  a  small  house  built  on  my  lot  on 
Wolf  Street  for  my  sister  Laura  and  my  dear  boy  Eoland,  house 
not  to  cost  more  than  two  thousand  dollars  but  comfortable  and 
the  balance  of  all  moneys  put  on  interest  for  Eoland  my  boy. 
Dr.  Palmer  will  you  kindly  see  this  is  carried  out,  let  Mr.  Seiders 
fix  this  up.  I  have  given  my  watch  to  my  sister,  and  as  stated 
she  and  Roland  are  to  have  the  bulk  of  everything,  only  the 
names  mentioned  herein.  Please  see  that  my  dear  boy  is  taken 
care  of."  Roland  was  her  sister's  son  and  was  reared  by  testa- 
trix and  regarded  as  her  son.  The  doctor  mentioned  was  the 
physician  of  the  testatrix,  and  Mr.  Seiders  was  her  neighbor  and 
a  justice  of  the  peace.  Held,  that  Laura  and  her  son  Roland  took 
an  estate  in  fee  simple  in  the  Wolf  Street  property. 

Argued  March  5, 1912.  Appeal  No.  84,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  Franklin  Co.,  Feb. 
T.,  1912,  No.  102,  for  plaintiflfs  on  case  stated  in  suit  of 
James  Roland  Wolff  and  Laura  Guthrie  v.  R.  O.  Hafer. 
Before  Mbstrbzat,  Pottbb,  Elkin,  Stewart  and 
MoscHZiSKBB,  JJ.    Affirmed. 

Case  stated  to  determine  marketable  title  to  real  es- 
tate.   Before  Gillan,  P.  J. 

From  the  case  stated  it  appeared  that  Mary  Bell 
Wolff  died  on  July  22, 1905,  leaving  a  will  which  was  as 
follows : 

^'July  18,  1905.  As  I  am  about  to  undergo  a  critical 
operatig  would  like  to  say  this  is  what  I  want  done  with 
my  personel  property  &  realstate  three  hundred  dollers 
to  be  giving  to  my  Brother  James  Grant  Guthrie  one 
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hundred  each  to  Maggie  and  Callie  Wolflf  &  Mrs,  Ellen 
hassler;  one  hundred  to  my  Sister  who  lives  in  Chicago 
ills  Mrs.  Frederick  Tracey.  Ten  dollars  to  Miss  Re- 
becca Leonard;  my  three  oppal  ring  to  Miss  Ida  Allison, 
and  the  one  oppal  to  Margaret  Hassler  My  pearls  &  Tur- 
quoise ring  to  Mable  Guthrie  my  amethyst  ring  to  cousin 
Mame  Guthrie  of  Lancaster  city  Now  I  think  my  home 
on  Philadelphia  should  be  sold  and  a  small  house  built 
on  my  lot  on  Wolf  street  for  my  sister  Laura  &  my  Dear 
boy  Roland  house  not  to  cost  more  than  two  thousand 
doUers  but  comfortable  and  the  balance  of  all  moneys 
put  on  interest  for  Roland  my  boy,  Dr.  Palmer  will  you 
kindly  see  this  is  carried  out  let  Mr.  Seiders  fix  this  up 
I  have  given  my  watch  to  my  sister  and  as  stated  she 
and  Roland  are  to  have  the  Bulk  of  Every  thing,  only 
the  names  mentioned  herein.  Please  see  that  my  dear 
boy  is  teaken  care  of  &  hope  he  will  grow  up  a  good  an 
useful  man  May  the  Lord  Bless  &  take  care  of  him. 
Signed  by  me  this  day. 

( Sg. )     Mary  Belle  Wolff.     ( Seal. ) 
( Sg. )     Mary  Belle  Wolff.     ( Seal. ) 

Will  have  Roland  sign  his  Name  here  as  he  seen  me 
write  it. 

(Sg.)     James  Roland  Wolff.     (Seal.)" 

Laura  Guthrie  and  her  son  Roland  contracted  to  sell 
the  Wolf  street  property  to  defendant.  The  court  in  an 
opinion  by  Gillan,  P.  J.,  held  that  they  had  a  good  title 
in  fee  simple  and  entered  judgment  in  their  favor  for 
12,000. 

Error  assigned  was  the  judgment  of  the  court 

William  S.  Hoerner,  for  appellant 

John  D.  Rice,  for  appellees. 

Opinion  by  Mr.  Justice  Mbstbbzat,  March  18, 1912 : 
Mary  Bell  Wolff  died  in  the  borough  of  Chambers- 


Digitized  by 


Google 


WOLFF  V.  HAFER,  Appellant.  583 

1912.]  Opinion  of  the  Court 

burg,  on  July  22,  1905,  leaving  a  last  will,  dated  July 
18,  1905.  The  will  was  probated  on  July  26,  1905,  and 
letters  of  administration  were  issued  with  the  will  an- 
nexed. The  testatrix  was  a  widow  at  the  time  of  her 
death  with  no  children  nor  other  lineal  descendants,  and 
left  to  survive  her  two  sisters  and  one  brother  of  the 
half  blood  and  a  nephew,  James  Roland  Wolff,  a  son  of 
Laura  Guthrie,  one  of  the  half-sisters.  Wolff  was  reared 
in  the  home  of  the  testatrix  as  her  son.  She  owned  a 
lot  on  Philadelphia  avenue  on  which  was  erected  a  two- 
story  brick  dwelling  house,  her  residence,  and  a  vacant 
lot  on  Wolf  street,  both  in  Chambersburg.  The  dece- 
dent left  an  estate  of  about  six  thousand  dollars  after 
the  payment  of  debts.  The  will  provides  inter  alia  as 
follows :  ''Now  I  think  my  home  on  Philadelphia  should 
be  sold  and  a  small  house  built  on  my  lot  on  Wolf  street 
for  my  sister  Laura  and  my  dear  boy  Roland  house  to 
cost  not  more  than  two  thousand  dollars  but  comforta- 
ble and  the  balance  of  all  moneys  put  on  interest  for 
Roland  my  boy.^'  In  pursuance  of  an  order  of  the  or- 
phans' court  the  administrator  sold  the  "house  on  Phila- 
delphia" (avenue)  referred  to  in  the  will,  and  with  two 
thousand  dollars  of  the  proceeds  derived  from  the  sale 
erected  "a  small  house"  upon  the  lot  of  ground  of  the  de- 
cedent situate  on  Wolf  street  in  Chambersburg.  Laura  and 
Roland  took  possession  of  the  Wolf  street  property  and 
have  since  occupied  it,  claiming  to  own  it  in  fee  simple. 
They  entered  into  a  written  agreement  with  R.  O.  Hafer, 
the  defendant,  to  sell  and  convey  the  property  to  him  in 
fee.  They  tendered  a  deed  to  Hafer  which  he  refused  to 
accept  because,  as  he  alleged,  they  could  not  convey  a 
fee  simple  title.  This  action  was  brought  to  recover  the 
purchase  money. 

The  single  question  in  the  case  is  whether  Laura 
Guthrie  and  Roland  Wolff  took  a  fee  simple  title  to  the 
Wolf  street  property  under  the  will  of  Mary  Bell  Wolff. 
The  will  is  brief  and  was  very  inartificially  drawn,  but 
there  is  no  difficulty  in  ascertaining  from  the  whole  in- 
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strument  the  intention  of  the  testatrix  as  to  the  disposi- 
tion of  her  property.  Anticipating  that  an  operation 
about  to  be  performed  on  her  would  be  fatal,  she  wrote 
the  will  prefacing  the  dispositive  part  with  "What  I 
want  done  with  my  personal  property  and  real  estate," 
thereby  disclosing  the  intention  to  dispose  of  her  whole 
estate.  With  this  expressed  intention  of  disposing  of  the 
entire  estate,  the  testatrix  first  makes  several  small  be- 
quests of  money  and  jewelry  to  certain  relatives,  and 
then  uses  the  language  above  quoted.  The  manifest  in- 
tention of  this  provision  was  that  with  the  two  thousand 
dollars  of  the  proceeds  derived  from  the  sale  of  the  tes- 
tatrix's resident  property,  a  small  house  should  be 
erected  by  her  personal  representative '  on  the  Wolf 
street  lot,  and  the  property  thus  improved  should  be- 
long to  Laura  and  Roland  in  fee.  There  is  no  gift  over 
of  the  property  and  no  other  disposition  of  it  in  the  wilL 
Equally  true  is  it  that  if  the  clause  does  not  carry  a  fee  to 
the  Wolf  street  property,  Roland  takes  no  title  to  "the 
balance  of  all  moneys"  given  him  in  the  same  clause. 
Unless,  therefore,  the  provision  passes  in  fee  the  prop- 
erty to  the  two  devisees,  there  is  an  intestacy  as  to  the 
larger  part  of  the  estate  which,  as  pointed  out  above, 
does  not  accord  with  the  expressed  intention  of  the  tes- 
tatrix to  dispose  of  her  entire  estate,  nor  with  the  settled 
rule  of  testamentary  interpretation  that  there  is  a  pre- 
sumption against  the  testatrix  dying  intestate  as  to  any 
part  of  her  estate. 

If  the  clause  in  question  stood  alone,  unaffected  by 
other  provisions  of  the  will,  it  might  not  be  sufficient  to 
carry  a  fee  to  the  real  estate.  But  when  read  in  the 
light  of  the  whole  instrument,  as  it  must  be,  the  inten- 
tion to  devise  the  property  in  fee  is  clear.  Immediately 
succeeding  the  language  quoted  above  and  as  part  of  the 
same  sentence  is  the  following:  "Dr.  Palmer  will  you 
kindly  see  this  is  carried  out  and  let  Mr.  Seiders  fix  this 
up  I  have  given  my  watch  to  my  sister  and  as  stated 
she  and  Roland  are  to  have  the  bulk  of  everything,  only 
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the  names  mentioned  herein."  Dr.  Palmer  was  the  phy- 
sician of  the  testatrix,  and  Mr.  Seiders  had  been  hep 
neighbor  for  many  years  and  was  a  justice  of  the  peace. 
Had  the  testatrix  used  the  precatory  word  "wish"  in- 
stead of  "think-should"  in  the  clause,  there  could  be  no 
doubt  that  a  fee  would  pass.  But  the  language  em- 
ployed is  stronger  than  if  she  had  simply  expressed  a 
desire  that  her  residence  property  should  be  sold  and  a 
house  erected  on  the  Wolf  street  lot  for  the  two  benefi- 
ciaries. The  testatrix  says  she  thinks  the  sale  of  her 
home  should  be  made  and  the  house  should  be  built  for 
Laura  and  Roland,  and  requests  that  her  friend  and 
physician  "will  kindly  see  this  is  carried  out."  This  is 
equivalent  to  a  positive  testamentary  direction  to  sell 
the  real  estate  and  erect  a  house  on  the  vacant  lot  for 
the  two  devisees.  This  was  clearly  a  gift  or  devise  of  n 
house,  and  hence  of  the  lot  on  which  it  was  built :  Ben- 
net  V.  Bittle,  4  Rawle  339 ;  Rogers  v.  Smith,  4  Pa.  93. 

Having  made  the  small  bequests  to  relatives  and  dis- 
posed of  the  real  estate  with  a  gift  of  the  balance  of  her 
money  to  Roland,  the  testatrix  declares  that  "as  stated 
she  (Laura)  and  Roland  are  to  have  the  bulk  of  every- 
thing." The  bulk  of  the  estate  would  go  to  them  only 
in  the  event  that  the  testatrix  had  devised  to  them  the 
house  and  lot  in  fee.  Without  the  real  estate  or  with 
any  lesser  interest  therein  than  a  fee,  they  would  not  take 
the  greater  part  of  the  estate.  In  fact,  if  the  language 
of  the  clause  is  not  sufficient  to  create  a  gift  of  the  Wolf 
street  real  estate,  it  is  equally  ineffective  to  make  a  gift 
to  Roland  of  "the  balance  of  all  moneys"  of  the  testatrix, 
and  as  the  residue  of  the  money  and  the  undivided  half 
of  the  real  estate  is  the  only  part  of  the  decedent's  estate 
given  to  Roland,  it  follows  that  he  would  take  nothing 
under  the  will.  The  whole  tenor  of  the  will  contradicts 
any  such  conclusion.  Roland  was  reared  by  his  aunt 
and  regarded  as  her  son,  and  the  will  shows  that  he  was 
the  primary  object  of  her  bounty.  The  last  injunction 
in  her  testament  is  "Please  see  that  my  dear  boy  is  taken 
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care  of."  We  think  it  manifest  that  the  testatrix  in- 
tended to  and  did  give  the  Wolf  street  property  in  fee 
to  Roland  and  his  mother.  It  follows  that  they  can  con- 
vey a  fee  simple  title,  and  that  the  learned  court  below 
was  right  in  entering  judgment  in  favor  of  the  plaintiflfs 
and  against  the  defendant. 

The  judgment  is  affirmed. 


Kyner  v.  Hockersmith,  Appellant 

Wills — Estate  tail — Estate  in  fee  simple — Bute  in  Shellet^s  case 
--Act  of  April  27,  1866,  P.  L.  S68. 

A  devise,  by  will  executed  in  1884,  to  a  daughter,  of  real  estate 
to  be  held  and  enjoyed  by  her  during  her  natural  life,  "and  at 
her  death  by  the  issue  of  her  body,  if  such  there  be,  forever,"  and 
if  she  should  die  without  issue,  then  over,  gives  to  the  daughter 
an  estate  tail,  which  under  the  Act  of  April  27,  1855,  P.  L.  868, 
is  converted  into  an  estate  in  fee  simple. 

Argued  March  5,  1912.  Appeal  No.  91,  Jan.  T.,  1912, 
by  defendants  from  judgment  of  C.  P.  Franklin  Co.,  Feb. 
T.,  1912,  No.  31,  for  plaintiff  on  case  stated  in  suit  of 
Clara  J.  Kyner  v.  S.  B.  Hockersmith  et  al.  Before  Mbs- 
TRBZAT,  Potter,  Elkin,  Stewart  and  Moschziskbb,  JJ. 
Affirmed. 

Case  stated  to  determine  marketable  title  to  real 
estate.    Before  Gillan,  P.  J. 

The  court  entered  judgment  for  plaintiff  in  the  sum 
of  $11,876.54. 

Error  assigned  was  the  judgment  of  the  court 

Q.  T.  Mickey,  for  appellants. — If  there  be  enough  ap- 
parent on  the  face  of  the  will  to  reflect  an  intention  to 
use  the  word  "issue"  in  a  less  comprehensive  sense  than 
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heirs  or  heirs  of  the  body,  then  the  court  may  declare  it 
equivalent  to  children  or  other  words  of  purchase :  Rob- 
ins V.  Quinlivin,  79  Pa.  333 ;  Curtis  v.  Longstreth,  44  Pa. 
297;  Woelpper's  App.,  126  Pa.  562;  Nes  v.  Ramsay,  155 
Pa.  628;  Leightner  v.  Leightner,  87  Pa.  144;  Hill  v. 
Giles,  201  Pa.  215;  Powell  v.  Board  of  Domestic  Mis- 
sions, 49  Pa.  46 ;  Nicholson  v.  Bettle,  57  Pa.  384 ;  Dodson 
V.  Ball,  60  Pa.  492;  Hill  v.  Hill,  74  Pa.  173;  Middles- 
warth  V.  Blackmore,  74  Pa.  414. 

S.  B.  Sadler,  with  him  Sharp  d  Elder,  for  appellee. — 
The  word  "issue''  is  primarily  a  word  of  limitation,  and 
while  the  context  may  show  that  it  is  used  as  a  word 
of  purchase,  it  will  not  be  so  construed  unless  other 
language  of  the  will  requires  it  to  carry  out  the  mani- 
fest intention  of  the  testator:  Arnold  v.  Muhlenberg 
College,  227  Pa.  321;  Grimes  v.  Shirk,  169  Pa.  74; 
Sheeley  v.  Neidhammer,  182  Pa.  163 ;  Yarnalls  App.,  70 
Pa.  335;  Williams's  App.,  83  Pa.  377;  Wistar  v.  Scott, 
105  Pa.  200;  Graham  v.  Abbott,  208  Pa.  68;  Kleppner  v. 
Laverty,  70  Pa.  70;  Hileman  v.  Bouslaugh,  13  Pa.  344; 
Huber's  App.,  80  Pa.  348;  Carroll  v.  Bums,  108  Pa. 
386 ;  Steacy  v.  Rice,  27  Pa.  75 ;  Eichelberger  v.  Barnitz, 
9  Watts  447;  Cocklin's  App.,  Ill  Pa.  26;  Corrin  v.  El- 
liott, 23  Pa.  Super.  Ct.  449 ;  Armstrong  v.  Michener,  160 
Pa.  21 ;  Gast  v.  Baer,  62  Pa.  35 ;  Ray  v.  Alexander,  146 
Pa.  242;  McCullough  v.  Coal  Co.,  210  Pa.  222;  Wilson 
V.  Heilman,  219  Pa.  237;  Hastings  v.  Engle,  217  Pa.  419; 
Beilstein  v.  Beilstein,  194  Pa.  152. 

OwNioiJ  BY  Mb.  Justice  Moschziskbb,  March  18, 
1912: 

This  was  a  case  stated  in  which  the  following  facts 
were  agreed  upon :  That  James  A.  Beattie  died  seized 
of  the  farm  in  question,  leaving  a  will  by  which  he  pro- 
vided, inter  alia,  as  follows:  "I  give  and  bequeath  to 
my  daughter  Clara  Jane  Beattie  the  farm  belonging  to 
my  estate,  situated  in  Southampton  township,  Franklin 
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county,  Penna.,  containing  120  acres,  more  op  less,  to  be 
held  and  enjoyed  by  her  after  the  death  of  my  wife  dur- 
ing her  natural  life,  and  at  her  death  by  the  issue  of  her 
body,  if  such  there  be,  forever.  In  the  event  of  the  death 
of  my  said  daughter  without  issue,  I  direct  in  that  event 
that  the  said  farm  given  to  my  said  daughter  during 
her  natural  life  be  at  her  death  equally  divided  between 
my  brothers,  Robert,  William,  John,  and  Henry,  or  their 
legal  heirs  then  living,  share  and  share  alike;"  that  Re- 
becca Beattie,  wife  of  James  A.  Beattie,  died  prior  to 
the  decease  of  the  testator ;  that  Clara  Jane  Beattie  be- 
came intermarried  with  John  Kyner,  and  that  she  sur- 
vived her  father  and  is  the  plaintiflE  in  the  present  ac- 
tion; that  the  farm  was  sold  by  the  plaintiff  to  S.  B. 
Hockersmith,  the  defendant,  and  she  has  duly  tendered 
to  him  a  deed  in  fee-simple  for  the  property;  that  the 
defendant  has  refused  to  accept  the  conveyance  from  the 
plaintiff  or  to  pay  the  purchase  money,  because  advised 
that  under  the  terms  of  the  will  of  James  A.  Beattie, 
she  can  legally  convey  but  a  life  interest  and  cannot 
transfer  the  fee.  It  was  stipulated  by  the  parties  that, 
"if  the  Court  be  of  the  opinion  that  the  said  Clara  Jane 
Kyner  can  convey  a  title  in  fee-simple  to  the  said  land, 
then  judgment  to  be  entered  for  the  plaintiff  in  the  sum 
of  eleven  thousand  eight  hundred  and  seventy-six  dollars 
and  fifty-four  ($11,876.54)  cents;  but  if  not,  then  judg- 
ment to  be  entered  for  the  defendant;  the  costs  to  fol- 
low the  judgment;  and  either  party  reserving  the  right 
to  sue  out  a  writ  of  appeal  therein  to  the  Supreme  Court 
The  judgment  was  entered  for  the  plaintiff  and  the  de- 
fendant has  appealed. 

The  opinion  filed  by  the  learned  court  below  states, 
*'This  will  having  been  executed  in  1884,  we  are  not  at 
liberty  in  construing  it  to  apply  the  Act  of  July  9, 1897, 
P.  L.  213.  We  are  of  opinion  that  the  words,  *at  her 
death  by  the  issue  of  her  body,'  must  be  taken  to  mean  an 
indefinite  failure  of  issue,  and  that  the  word  issue  as 
used  in  this  will  is  equivalent  to  heirs  of  the  body  and 
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is  a  word  of  limitation  and  not  a  word  of  purchase;  that 
under  the  will  of  James  A.  Beattie,  as  to  the  land  in 
dispute,  there  vested  in  the  plaintiff  an  estate  tail, 
which,  under  the  Act  of  April  27, 1855,  sec.  1,  P.  L.  368, 
was  converted  into  an  estate  in  fee-simple;"  citing 
Grimes  v.  Shirk,  169  Pa.  74 ;  Arnold  v.  Muhlenberg  Col- 
lege, 227  Pa.  321 ;  Walker  v.  Vincent,  19  Pa.  369 ;  Klepp- 
ner  v.  Laverty,  70  Pa.  70. 

None  of  the  cases  called  to  our  attention  by  the  ap- 
pellant controls.  Here  the  remainder  was  to  pass  from 
the  first  taker  to  her  lineal  descendants,  and  there  is 
nothing  in  the  will  which  indicates  that  the  word  "issue" 
was  used  in  the  sense  which  the  law  usually  gives  to  the 
word  "children,"  or  that  this  remainder  was  to  be  ef- 
fective only  if  such  issue  were  living  at  the  time  of  the 
death  of  the  first  taker ;  in  other  words,  the  will  does  not 
show  that  the  testator  intended  the  issue  to  take  as  pur- 
chasers frony  him  or  that  he  contemplated  a  definite 
rather  than  an  indefinite  failure  of  issue.  The  applica- 
ble rules  of  construction  were  recently  discussed  by  our 
brother  Potter  in  Smith  v.  Piper,  231  Pa.  378,  381,  and 
are  sufficiently  covered  in  the  authorities  cited  by  the 
learned  court  below.  It  is  only  necessary  to  say  that 
we  agree  with  the  construction  placed  upon  the  will  and 
conclude  that  this  case  was  properly  determined. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Bruch  V.  Shaf er,  Appellant. 

Contract — Joint  contract — Signature  of  parties — Failure  to  sign 
— Parol  evidence. 

Where  a  joint  contract  in  writing  shows  on  its  face  that  it  is  to 
be  signed  by  two  persons  as  parties  of  the  first  part,  and  one  person 
as  party  of  the  second  part,  and  one  of  the  parties  of  the  first  part 
refuses  to  sign  after  the  other  two  persons  had  signed,  the  instru- 
ment is  inefiective,  and  all  parties  are  discharged.  If  in  such  a 
case  the  party  of  the  first  part  who  had  signed  the  agreement  and 
who  paid  over  money  to  the  party  of  the  second  part,  brings 
an  action  to  recover  said  money,  he  may  show  by  his  own  parol 
testimony  that  he  was  induced  to  advance  his  own  money  on  the 
express  promise  of  the  defendant  that  if  the  written  agreement 
should  not  become  operative  by  reason  of  the  failure  of  the  other 
party  of  the  first  part  to  sign  it,  the  money  should  be  refunded. 
Such  a  parol  agreement  is  entirely  outside  and  independent  of 
the  written  agreement. 

Argued  March  5, 1912.  Appeal  No.  87,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  Northampton  Co., 
Sept.  T.,  1908,  No.  32,  on  verdict  for  plaintiflf  in  case  of 
Grover  Bruch  v.  Howard  S.  Shafer.  Before  Mbstebzat, 
Potter,  Elkin,  Stbwabt  and  Moschziskbe,  JJ.  Af- 
firmed. 

Assumpsit  for  money  had  and  received.  Before 
Scott,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  CJourt, 
and  by  the  report  of  Bruch  v.  Shafer,  45  Pa.  Super.  Ct 
612. 

Verdict  and  judgment  for  plaintiff  for  $1,577.11.  De- 
fendant appealed. 

Error  assigned,  among  others,  was  in  refusing  bind- 
ing instructions  for  defendant. 

W.  8.  Kirkpatricky  of  Kirkpatrich  &  Maxwell,  with 
him  Robert  A.  Stotz,  for  appellant. — The  appellant's 
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contentioii  that  the  plaintiff  is  not  entitled,  under  any 
evidence  in  this  case,  to  recover  is  founded  upon  two 
propositions,  viz : — 

1.  That  the  contract  made  verbally  at  the  bottling 
house  was  a  complete  and  obligatory  contract,  binding 
upon  both  plaintiff  and  defendant  in  all  its  terms,  and 
not  dependent  upon  the  reduction  thereof  into  Written 
form,  or  that  its  operation  and  binding  effec£  was  post- 
poned until  after  the  written  instrument  embodying  its 
terms  had  been  signed  by  all  the  parties  thereto;  that 
the  contract  thus  made  provided  for  the  payment  of 
|1,300  as  down  money  that  day  and  that,  therefore,  the 
plaintiff  was  already  bound  and  obligated  to  pay  this 
sum  to  the  defendant.  (2)  Such  being  the  case,  the  de- 
fendant's subsequent  promise  (if  made)  to  refund  this 
down  money  if  the  brother  should  fail  to  sign  the  written 
contract  was  nudum  pactum,  not  being  founded  upon  a 
consideration,  the  obligation  then  already  existing  to 
pay  the  down  money  at  once,  and  there  was  no  advant- 
age accruing  to  the  defendant  for  that  reason;  and  no 
delay,  inconvenience  or  detriment  by  reason  of  such  pay- 
ment incurred  by  the  plaintiff:  Hodge  v.  Sublett,  91 
Ala.  588  (8  So.  Repr.  800) ;  Green  v.  Cole,  103  Mo.  70 
(15  S.  W.  Repr.  317) ;  Cohn  v.  Plumer,  88  Wis.  622  (60 
N.  W.  Repr.  1000) ;  Pratt  v.  Hudson  River  R.  R.  Co., 
21  N.  Y.  305;  BUght  v.  Ashley,  3  Fed.  Cas.  699,  Case  No. 
1541;  Spayd's  Est.  15  Pa.  D.  R.  592;  Hoke  v.  Ziegler,  20 
York  Leg.  Rec.  131 ;  Moyer  v.  Kirby,  2  Pears.  64. 

John  G.  JohnsoiVy  with  him  Smith,  Paff  d  Lauh,  for  ap- 
pellee.— When  a  joint  instrument  is  drawn  to  be  signed 
by  several,  and  one  fails  to  sign,  all  are  discharged: 
Finney  v.  Finney,  1  Pearson  70;  Jersey  City  Water 
Commrs.  v.  Brown,  32  N.  J.  Law  504 ;  Ambler  v.  Whip- 
ple, 87  U.  S.  546;  Wharton  v.  Stoutenburgh,  35  N.  J. 
Eq.  266;  Congdon  v.  Darcy,  46  Vt.  478;  Sidney  Glass 
Works  V.  Barnes,  86  Hun.  374  (33  N.  Y.  Supp.  508) ; 
Brown  v.  Finney,  53  Pa.  373. 
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Shafer  was  bound  to  return  the  money  received 
from  Grover  Bruch  as  money  had  and  received  in  antici- 
pation of  a  contract  which  failed  to  become  effective  and 
impossible :  Wharton  v.  Hudson,  3  Rawle  390 ;  Jones  v. 
Mut.  Fidelity  Co.,  123  Fed.  Bepr.  506;  McAvoy  v.  Title 
Ins.  &  Trust  Co.,  27  Pa.  Super.  Ct.  271 ;  Phippen  v.  More- 
house, 50  Mich.  537  (15  N.  W.  Repp.  895) ;  Pettibone  v. 
Pettibone,  5  Day  (Conn.)  324;  Marshall  v.  Lewark,  117 
Ind.  377  (20  N.  E.  Repr.  253). 

Opinion  by  Mb.  Justice  Moschziskbb,  March  18, 
1912: 

This  record,  viewed  from  the  standpoint  of  the  verdict 
rendered,  shows  a  very  simple  case  which  can  be  summed 
up  as  follows :  A  and  B  were  desirous  of  jointly  acquir- 
ing the  business  of  C.  B  by  authority  of  A  entered  into 
negotiations  with  C,  and  they  finally  agreed  upon  terms 
to  be  reduced  to  a  writing,  which  was  to  be  executed  by 
all  the  parties  as  the  contract  of  purchase.  The  price 
to  be  paid  for  the  business  was  f  12,000,  ^^the  sum  of 
|1,300  to  be  paid  on  the  day  of  the  signing''  of  the  agree- 
ment. C  was  desirous  of  getting  immediate  possession 
of  the  $1,300,  and  B,  for  the  benefit  of  C,  advanced  this 
sum  out  of  his  own  funds,  upon  the  distinct  understand- 
ing and  agreement  that  if  A  should  refuse  to  sign  the 
written  contract  the  $1,300  would  be  returned  to  B. 
When  the  writing  was  sent  to  A  he  declined  to  accept 
or  execute  it;  C  refused  to  return  the  $1,300,  and  there- 
upon B  brought  the  present  suit  to  recover  the  same  with 
interest.  The  verdict  was  for  the  plaintiff  and  the  de- 
fendant has  appealed. 

The  defendant  contended  that  B  had  authority  from 
A  to  bind  him,  that  the  agreement  was  complete  before  it 
was  reduced  to  writing,  that  the  $1,300  was  dovni  money 
paid  on  the  contract,  and  that  any  agreement  to  refond 
it  was  nudum  pactum  for  want  of  consideration  and 
could  not  be  enforced.  The  issue  as  to  whether  or  not 
there  was  an  agreement  to  return  the  $1,300  in  the  ev«it 
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of  the  written  contract  not  being  signed  by  A,  was  sub- 
mitted and  found  in  favor  of  the  plaintiff;  and  in  this 
connection  the  jury  was  told  that,  if  the  alleged  agree- 
ment between  B  and  C  was  not  entered  into  as  a  separate 
and  distinct  contract  apart  from  the  agreement  of  pur- 
chase, there  could  be  no  recovery,  and  their  attention 
was  called  to  the  distinction  which  exists  in  law  between 
a  duly  consummated  verbal  contract  with  an  agreement 
that  it  shall  be  reduced  to  writing,  and  an  oral  agree- 
ment to  become  a  perfected  contract  when  reduced  to 
writing.  Under  the  verdict,  we  must  take  it  that  the 
jury  determined  that  the  defendant  had  entered  into  a 
separate  agreement  with  the  plaintiff  that  if  he  would 
advance  the  |1,300  in  anticipation  of  the  execution  of  the 
written  contract,  the  defendant  would  agree  to  return  it 
in  the  event  of  the  third  party  declining  to  sign.  Such 
en  agreement,  under  the  circumstances  here  present, 
would  constitute  an  independent  contract  upon  a  suf- 
ficient consideration. 

This  case  was  under  review  on  appeal  once  before 
(Bruch  V.  Shafer,  45  Pa.  Super.  Ct.  612),  and  the  facts 
are  fully  set  forth  in  the  opinion  then  written.  In  refus- 
ing a  motion  for  judgment  non  obstante  veredicto,  the 
learned  judge  who  presided  over  the  trial  now  before 
us  states  that  the  evidence  was  substantially  the  same 
as  on  the  prior  trial,  and  appellant  has  shown  us  nothing 
to  the  contrary.  The  law  laid  down  by  the  Superior 
Court  in  the  opinion  disposing  of  the  former  appeal  is 
the  law  of  this  case,  and  a  thorough  consideration,  in 
the  light  of  the  argument  so  forcibly  presented  by  the 
distinguished  counsel  for  the  appellant,  has  not  con- 
vinced us  of  any  error  therein,  or  in  the  application  of 
the  law  to  the  facts  as  adduced  at  the  present  trial. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 

Vol.  ccxxxv— 38 
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Guarantee  Title  &  Trust  Company  v.  Dilworth 
Coal  Company. 

Corporations — Mortgage — Invalid  issue  of  bonds — Paument  ftn 
stock  and  bonds. 

Where  a  corporation  issues  $156,000  of  bonds  and  $156,000  of 
stock  in  payment  for  real  estate  worth  only  $156,000,  and  there- 
after issues  $144,000  of  bonds  and  $144,000  of  stock  for  which 
bonds  and  stock  it  receives  only  $144,000  in  cash,  so  that  for  its 
whole  bond  and  stock  issue  of  $600,000  it  has  received  only 
$300,000  in  property  and  cash,  its  whole  bond  issue  may  be  void 
in  the  hands  of  those  who  originally  received  the  bonds;  and  if, 
on  a  scire  facias  on  the  mortgage  given  to  secure  the  bonds,  it 
appears  that  all  of  the  bonds  are  in  the  hands  of  the  original  hold- 
ers, the  validity  of  the  issue  of  the  bonds  is  a  question  that  must 
be  submitted  to  the  jury. 

Argued  Oct.  9, 1911.  Appeal  No.  127,  Oct.  T.,  1911,  by 
J.  T.  Blair,  Trustee  in  Bankruptcy  of  Dilworth  Coal 
Company,  from  judgment  of  C.  P.  Greene  Co.,  June  T., 
1910,  No.  40,  on  verdict  for  plaintiflE  in  case  of  Guarantee 
Title  &  Trust  Company,  Trustee,  v.  Dilworth  Coal  Com- 
pany, with  notice  to  Joe  Yetter,  et  al.,  terre  tenants,  and 
J.  T.  Blair,  Trustee,  etc.  Before  Fell,  C.  J.,  Brown, 
Mbstrbzat,  Potter,  Elkin,  Stewart  and  Moschziskeb, 
JJ.    Reversed. 

Scire  facias  sur  mortgage.    Before  Inghram,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  |338,625.  J.  T. 
Blair,  Trustee,  appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiff. 

H.  K.  Seymour,  of  Beymowr,  Patterson  d  Sieheneck, 
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with  him  F.  W.  Downey,  for  appellant — ^A  corporation 
may  not  give  away  its  bonds,  even  if  no  creditors  exist 
at  the  time:  Gearhart  v.  Standard  Steel  Car  Co.,  223 
Pa.  385;  New  Castle  Northern  By.  Co.  v.  Simpson,  21 
Fed.  Eepr.  533;  In  re  Wyoming  Valley  Ice  Co.,  153  Fed. 
Repr.  787;  Bedford  B.  B.  Co.  v.  Bowser,  48  Pa.  29; 
Braddock  Elec.  By.  Co.  v.  Bily,  11  Pa.  Super.  Ct.  144; 
Skrainka  v.  Allen,  7  Mo.  App.  434;  Thomson-Honston 
Elec.  Co.  V.  Capitol  Elec.  Co.,  56  Fed.  Bepr.  849;  Baker 
V.  Guarantee  Trust  &  Safe  Pep.  Co.,  31  Atlantic  Bepr. 
174;  Shellenberger  v.  B.  B.  Co.,  212  Pa.  413;  Mass.  v. 
B.  B.  Co.,  1  Mona.  (Pa.)  497;  Pittsburgh  &  State  Line 
E.  B.  Co.  V.  Bothschild,  4  Cent.  Bepr.  107;  Louisville, 
New  Albany  &  Chicago  By.  Co.  v.  Banking  Co.,  174  U 
S.  552  (19  Super.  Ct.  Bepr.  817) ;  Morrow  v.  Iron  & 
Steel  Co.,  87  Tenn.  262  (10  S.  W.  Bepr.  495) ;  Gunniso- 
Gas  &  Water  Co.  v.  Whitaker,  91  Fed.  Bepr.  191. 

Willis  F.  McCook,  with  him  B.  J.  Jarrett,  Patterson, 
Sterrett  d  Acheson  and  A,  F.  Silveu^,  for  appellee. — ^AU 
cases  cited  by  appellant  are  based  upon  facts  widely  dif- 
ferent from  the  facts  here  and  upon  findings  that  the 
transactions  were  fraudulent,  hence  said  cases  have  no 
applications  to  the  case  at  bar. 

Creditors'  right  depends  upon  right  of  the  corporation, 
and  the  intervening  trustee  in  bankruptcy  has  no  higher 
rights  than  the  defendant  cori)oration :  Lyons  v.  Ben- 
ney,  230  Pa.  117;  Gitt  v.  Ziegler,  181  Fed.  Bepr.  810; 
Manhattan  Hardware  Co.  v.  Phalen,  128  Pa.  110;  Fidel- 
ity Ins.  Safe  Deposit  &  Trust  Co.  v.  B.  B.  Co.,  138  Pa. 
494. 

A  corporation  can  lawfully  sell  its  bonds  to  its 
stockholders:  Gloninger  v.  B.  B.  Co.,  139  Pa.  13; 
Philadelphia  Sunbury  B.  B.  Co.  v.  Lewis,  33  Pa.  33. 

The  constitution  of  the  state  and  the  decisions  of  the 
court  make  it  lawful  to  pay  for  stock  and  bonds  in  a 
corporation  by  the  transfer  of  property:  American 
Tube  &  Iron  Co.  v.  Hays,  165  Pa.  489 ;  Shannon  v.  Stev- 
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enson,  173  Pa.  419;  Gamble  v.  Water  Co.,  123  N.  Y.  91 
(25  N.  E.  Repr.  201) ;  American  Tube  &  Iron  Co.  v.  Gas 
Co.,  165  Pa.  489. 

It  is  a  universal  doctrine  and  supported  by  cases  de- 
cided in  almost  every  state  in  the  Union  that  the  mere 
over-valuation  of  property  taken  to  pay  stock  subscrip- 
tions or  given  for  bonds  is  not  of  itself  sufficient  to  suc- 
cessfully assail  the  transaction.  Actual  fraud  must  be 
averred  and  shown :  Rickerson  Roller  Mill  Co.  v.  Far- 
rell  Fdy.  &  Mch.  Co.,  75  Fed.  Repr.  554;  Whitehill  v. 
Jacobs,  75  Wis.  474  (44  N.  W.  Repr.  630) ;  Young  v. 
Erie  Iron  Co.,  65  Mich.  Ill  (31  N.  W.  Repr.  814) ;  Wool- 
folk  V.  January,  131  Mo.  620  (33  S.  W.  Repr.  432) ; 
Bickley  v.  Schlag,  46  N.  J.  Eq.  533  (20  Atl.  Repr.  250) ; 
Coffin  V.  Ransdell,  110  Ind.  417  (11  N.  E.  Repr.  20) ;  In 
re  Baglan  Hall  Colliery  Co.,  Law  Reports,  5  Ch.  App. 
346;  Brant  v.  Ehlen,  59  Md.  1;  Troup  v.  Horbach,  53 
Neb.  795  (74  N.  W.  Repr.  326) ;  Lloyd  v.  Preston,  146 
U.  S.  630  (13  Super.  Ct.  Repr.  131) ;  New  Haven  Horse 
Nail  Co.  V.  Linden  Springs  Co.,  142  Mass.  349  (7  N.  E. 
Repr.  773). 

Bonds  of  a  corporation  cannot  be  declared  null  and 
void  except  in  a  proper  proceeding  instituted  for  that 
purjK)se  and  making  the  bondholders  parties.  Such 
bonds  cannot  be  attacked  in  a  proceeding  by  sci.  fa. 
upon  the  mortgage  where  the  bondholders  have  not  been 
made  parties  and  served :  Yetter  v.  R.  R.  Co.,  206  Pa. 
485. 

Opinion  by  Mb.  Justice  Brown,  April  8,  1912 : 
This  proceeding  is  on  a  corporation  mortgage,  insti- 
tuted in  pursuance  of  a  provision  in  it  that,  on  default 
in  payment  of  interest  on  the  bonds  secured  by  it,  the 
trustee,  upon  request  of  the  holders  of  one-third  of  the 
bonds,  might  proceed  by  scire  facias  on  the  mortgage 
and  prosecute  it  to  judgment,  execution  and  sale  of  the 
property.  The  mortgage  was  given  by  the  Dilworth 
Coal  Company,  which  was  adjudged  a  bankrupt  after 
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the  writ  was  issued,  and  J.  T.  Blair,  its  trustee,  was  al- 
lowed to  interrene  for  the  purpose  of  making  the  de- 
fense that  the  bonds  were  still  in  the  hands  of  the  origi- 
nal owners  and  had  not  been  paid  for.  This  defense  was 
regarded  as  unavailing  by  the  learned  trial  judge,  whose 
direction  to  the  jury  was  that,  if  they  should  find  there 
had  been  default  in  the  payment  of  interest  for  a  period 
of  ninety  days,  and  the  trustee  had  been  requested,  in 
writing,  by  the  holders  of  one-third  of  the  bonds  to  pro- 
ceed for  the  collection  of  the  amount  due  on  all  of  the 
bonds  secured  by  the  mortgage,  their  verdict  should  be 
for  the  plaintiff.  A  verdict  was  accordingly  rendered 
in  its  favor  for  $338,125,  and  from  the  judgment  entered 
thereon  the  defendant's  trustee  in  bankruptcy  has  ap- 
pealed. 

It  is  hardly  conceivable  that  the  jury,  if  they  had  been 
permitted  to  do  so,  would  have  failed  to  find  that  not  a 
single  bond  issued  under  the  mortgage,  in  pursuance  of 
the  scheme  adopted  and  carried  out  for  the  organization 
of  the  Dilworth  Coal  Company,  had  been  paid  for  either 
in  property  or  money.  The  facts  as  developed  seem 
to  clearly  show  this.  In  June,  1901,  H.  P.  Dilworth 
and  George  M.  Dilworth  purchased  from  W.  P.  Dil- 
worth for  $63,622  his  half  interest  in  one  hundred  and 
thirteen  acres  of  coal  land  situated  in  Jefferson  town- 
ship, Greene  county.  They  owned  the  other  half,  and  the 
total  value  of  the  whole,  based  upon  what  was  paid  for 
W.  P.  Dilworth's  half,  was  $127,244.  The  purchasers 
immediately  took  steps  to  organize  the  Dilworth  Coal 
Company.  An  organization  agreement,  which  has  been 
lost,  was  signed  by  them  and  others,  who  are  the  bene- 
ficial plaintiffs  below.  That  agreement — its  contents 
having  been  established  by  parol  testimony — ^provided 
that  the  Dilworths'  coal  land  should  be  valued  at  $156,- 
000,  and  for  turning  it  over  to  the  corporation  they  were 
to  receive  $156,000  in  stock  and  $156,000  in  first  mort 
gage  bonds  of  the  company.  The  agreement  further  pro- 
vided that  the  capital  stock  should  be  $300,000,  and  that 
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a  first  mortgage  should  be  placed  on  the  property  for 
1300,000,  to  secure  the  |156,000  of  bonds  which  the  Dil- 
worths  were  to  get,  and  fl44,000  of  bonds  which  were  to 
be  issued  to  others  who  were  to  contribute  $144,000  as 
the  balance  of  the  capital  stock.  Each  contributor  was 
to  be  put  on  an  equality  with  the  Dilworths,  and  for 
every  |1,000  cash  contributed  he  was  to  receive  $1,000 
in  stock  and  $1,000  in  bonds  secured  by  the  $300,000 
mortgage.  The  sum  of  $144,000  was  contributed  by  dif- 
ferent persons,  and  each  one,  for  every  $1,000  paid  by 
him,  received  twenty  shares  of  the  capital  stock  of  the 
company,  at  a  par  value  of  $50  per  share,  and  a  bond 
for  $1,000.  Just  what  the  agreement  was  as  carried  out 
appears  from  the  following  taken  from  the  testimony  of 
H.  P.  Dilworth,  one  of  the  witnesses  called  by  the  plain- 
tiff: "Q.  What  were  the  terms  of  this  contract?  A. 
My  brother  George,  and  myself  put  a  value  of  $156,000 
on  the  coal  lands  we  owned,  and  we  were  to  get  $160,000 
in  bonds  or  $156,000  rather,  and  also  were  to  get  the 
same  amount  of  stock  of  the  Dilworth  Company.  Q. 
And  what  else  was  contributed  to  the  company?  A.  To 
anybody  else  who  paid  $1,000  they  were  to  get  a  $1,000 
bond  and  $1,000  par  value  of  the  stock  for  their  $1,000 
cash.  We  made  an  assessment  of  a  $1,000.  Q.  This 
agreement  provided  for  the  payment  of  $144,000  cash — 
cash  to  the  extent  of  $144,000,  took  with  it  bonds  and 
the  same  amount  of  stock?  A.  Yes,  sir.  Q.  What  were 
the  parties  contributing  that  to  get?  A.  They  were  to 
get  $1,000  worth  of  bonds  which  would  entitle  them  to 
$1,000  in  stock,  equal  amount  of  bonds,  equal  amount  of 
stock.  Q.  For  $144,000  in  cash  they  were  to  receive 
bonds  to  the  extent  of  $144,000,  and  also  to  the  extent 
of  $144,000  in  stock, — ^now  who  were  the  parties  who 
came  into  this  agreement  originally, — the  Dilworth  Coal 
Company?  A.  Eugene  O'Neil,  $10,000;  Calvin  Wells, 
$20,000;  F.  E.  Richardson,  $20,000;  Pennock  Hart, 
$10,000;  Newton  Hemphill,  $12,000;  J.  H.  Lockhart, 
$10,000;  Henry  Buhl,  $15,000;  J.  M.  Lockhart,  $10,000; 


Digitized  by 


Google 


GUARANTEE  T.  &  T.  CO.  v.  DILWORTH  COAL  CO.  599 
1912.]  Opinion  of  the  Court. 

C  B.  McLean^  f  20^000;  O.  A.  McLean,  f  10,000;  James 
Black,  14,000  and  myself  |3,000.'*  This  witness  further 
testified  as  follows,  when  cross-examined  by  counsel  for 
plaintiff:  "Q.  Mr,  Dilworth,  how  did  you  pay  for  your 
stock?  A.  I  gave  my  property.  Q.  Your  property  was 
duplicated  in  value, — that  is,  for  f  156,000  worth  of  prop- 
erty you  received  f  156,000  worth  of  bonds  and  |156,000 
stock?    A.  Yes,  sir." 

'^No  corporation  shall  issue  stock  or  bonds  except  for 
money,  labor  done,  or  money  or  property  actually  re- 
ceived;" Const.,  Art.  XVI,  Sec.  7.  What  the  organizers 
of  the  Dilworth  Coal  Company  did  was  done  in  the  face 
of  this  provision,  but  the  jury  were  not  permitted  to 
pass  upon  the  validity  of  the  bonds  issued  to  the  sub- 
scribers to  the  capital  stock  of  the  company,  even  though 
they  were  still  in  the  hands  of  the  original  holders.  The 
question  of  the  rights  of  innocent  holders  does  not  arise 
in  this  controversy,  and  there  is  no  merit  in  the  conten- 
tion of  the  appellee  that  the  validity  of  the  bonds  cannot 
be  questioned  because  the  bondholders  did  not  have  their 
day  in  court.  The  holders  of  the  bonds  who  gave  the 
notice  to  the  trustees  to  proceed  on  the  mortgage  were 
those  to  whom  $107,000  of  the  bonds  had  been  issued 
under  the  agreement  giving  them  $1,000  in  stock  and 
f  1,000  in  a  bond  for  each  $1,000  subscribed,  and  their 
holdings  were  unchanged  from  the  time  they  received 
them.  They  cannot,  therefore,  be  said  to  have  been  de- 
nied their  day  in  court,  for  they  themselves  caused  this 
proceeding  to  be  instituted.  H.  P.  Dilworth  testified 
that  he  was  still  the  owner  of  the  f81,000  of  bonds  origi- 
nally issued  to  him,  and  had  acquired  the  $78,000  origi- 
nally issued  to  his  brother  George.  E.  M.  O'Neil,  who 
bad  received  f  10,000  of  the  bonds,  was  represented  on 
the  trial  by  his  general  agent,  who  testified  that  he  still 
held  the  bonds.  It  thus  appeared  that  original  holders 
of  $276,000  of  the  bonds  had  notice  of  this  proceeding. 
Of  the  remaining  bonds  it  was  testified  that  C.  B.  Mc- 
Lean was  still  the  owner  of  the  $20,000  of  bonds  origi- 
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nally  issued  to  him^  and  an  unchallenged  statement  of 
counsel  for  appellant  is  that  James  Black,  an  original 
subscriber  to  14,000  of  the  bonds,  which  he  still  held, 
was  present  at  the  trial.  All  the  original  holders  of  the 
bonds  with  the  possible  exception  of  G.  B.  McLean,  seem 
to  have  had  notice  of  this  proceeding,  and  there  was 
ample  evidence  to  justify  the  jury  in  finding  that  the  en- 
tire issue  was  void. 

If  it  had  affirmatively  appeared  that  cash  or  property 
to  the  value  of  $600,000  had  actually  been  turned  over 
to  the  coal  company,  a  different  situation  would  be  pre- 
sented; but,  from  what  appeared  on  the  trial,  the  con- 
clusion seems  to  be  unavoidable  that  all  the  company 
got  was  property  and  money  amounting  in  value  to  but 
9300,000,  and  that  all  the  parties  to  the  scheme  of  or- 
ganization understood  this.  Of  a  situation  very  similar 
to  the  one  before  us  Mr.  Justice  Lubton,  now  of  the 
Supreme  Court  of  the  United  States,  aptly  said: 
**Whether  this  T)asis  of  organization'  be  construed  to  be 
a  contract  whereby  each  subscriber  to  the  stock  was  to 
be  given  a  bond  as  a  bonus,  or  each  subscriber  to  the 
bonds  was  to  be  given  paid  up  stock  as  a  bonus,  or  as  an 
agreement  by  which  each  contributor  to  the  capital  stock 
was  to  receive  the  obligation  of  the  company,  secured  by 
a  primary  mortgage,  that  he  should  be  repaid  the  amount 
of  his  subscription,  with  interest,  such  an  agreement 
would  clearly  be  illegal  and  ineffective  as  to  existing  or 
subsequent  creditors  of  the  corporation,  upon  the  ground 
that  the  payment  for  the  stock  was  unreal  and  simu- 
lated, or  that  the  bond  had  been  issued  upon  no  consid- 
eration: 2  Morawetz,  Priv.  Corp.  §  824;  Sawyer  v. 
Hoag,  84  U.  S.  (17  Wall.)  610;  Scovill  v.  Thayer,  105 
U.  S.  143.  *  *  *  It  was  an  arrangement  whereby 
the  franchise  was  to  be  secured,  and  at  the  same  time  de- 
prive the  public  of  the  security  which  by  law  they  are 
entitled  to  have,  and  upon  which  the  grant  of  the  fran- 
chise depends.  Whatever  the  real  motive  and  purpose 
of  the  promoters  of  this  arrangement  may  have  been,  its 
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legal  effect,  if  valid,  would  have  been  to  throw  all  the 
risks  and  hazards  of  the  business  upon  the  public  who 
should  deal  with  it ;  while  the  contributors  were  to  reap 
all  possible  gains,  and  should  be  secured  against  loss  in 
the  event  the  enterprise  prove  unprofitable.  Is  a  con- 
tract by  which  a  corporation  agrees  to  repay  to  the  con- 
tributors of  its  capital  stock  their  several  contributions, 
and  whereby  such  contributions  are  converted  into  cor- 
porate debts,  valid  even  as  against  the  corporation? 
Upon  what  consideration  does  such  an  agreement  rest? 
And  what  power  has  a  corporation  to  bind  itself  by  such 
a  contract?" :  Morrow  v.  Nashville  Iron,  Steel  &  Char- 
coal Co.,  3  L.  R.  A.  37. 

The  validity  of  the  bonds  issued  by  the  Dilworth  Coal 
Company  was  clearly  for  the  jury. 

All  of  the  assignments  of  error  are  sustained  and  the 
judgment  is  reversed  with  a  venire  facias  de  novo. 


Lovell  V.  Women's  Pennsylvania  Society  for  the 
Prevention  of  Cruelty  to  Animals,  Appellant. 

Corporations — By-laws — Officers — Legislative  charter, 
A  corporation  organized  under  a  l^slative  charter  and  having 
as  its  object  a  purpose  in  which  the  public  alone  was  interested 
was  given  by  its  charter  power  to  make  by-laws  "for  electing  its 
officers  and  members,  and  for  the  general  r^ulation  and  manage- 
ment of  its  affairs."  The  charter  also  provided  that  the  incor- 
porators should  meet  and  "elect  a  president,  ten  vice  presidents,  a 
recording  secretary,  a  corresponding  secretary,  and  twenty-four 
persons  who  shall  form  a  board  of  managers;  all  of  these  officers 
shall  constitute  an  executive  committee,  and  in  them  shall  be 
vested  the  control  and  management  of  the  affairs  of  the  said  cor- 
poration, and  the  executive  committee  may  appoint  such  other 
officers  as  may  be  necessary  for  the  transaction  of  the  business  of 
the  society."  The  corporation  adopted  a  by-law  which  provided 
that  "the  business  of  the  society  shall  be  administered  by  a  presi- 
dent, ten  vice  presidents  to  represent  tEe  city  of  Philadelphia,  and 
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one»  or  as  many  more  as  may  be  considered  desirable,  for  eadi 
county  in  the  state.''  The  by-law  further  provided  for  the  election 
of  the  other  officers  prescribed  by  the  charter,  and  concluded  with 
the  words  'Vho  together  shall  constitute  an  executive  committee." 
After  the  adoption  of  the  by-laws  the  corporation  increased  the 
number  of  its  vice  presidents  trom  ten  to  twenty-two,  twelve  of 
these  representing  different  coomties  in  the  state.  Held,  (1)  that 
all  of  the  vice  presidents  thus  increased  in  number  were  members 
of  the  executive  committee  and  entitled  to  vote  at  its  meetings; 
(2)  that  the  provision  in  the  charter  giving  the  executive  commit- 
tee power  to  appoint  other  officers  than  those  enimierated  in  the 
charter  was  sufficient  to  sustain  the  by-law  and  to  authorize  an 
increase  in  the  number  of  vice  presidents;  (3)  that  there  was  no 
intent  shown  by  the  legislature  to  make  a  distinction  among  the 
vice  presidents,  and  that  therefore  thoy  were  all  entitled  to  act  as 
members  of  the  executive  committee. 

Argued  Jan.  12, 1912.  Appeal,  No.  307,  Jan.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  3,  Phila.  Co., 
March  T.,  1911,  No.  4610,  awarding  writ  of  mandamus 
in  case  of  Mrs.  George  S.  Lovell  et  al.  v.  Women's  Penn- 
sylvania Society  for  the  Prevention  of  Cruelty  to  Ani- 
mals, a  Pennsylvania  Corporation,  and  Caroline  Earle 
White,  President,  and  Elisabeth  A.  Somers,  Recording 
Secretary,  of  said  Corporation.  Before  Fell,  C.  J., 
Bbiown,  Mestrezat,  Stewart  and  Mosghziskeb,  JJ. 
Reversed. 

Petition  for  mandamus. 

On  plaintiff's  petition  an  alternative  writ  of  man- 
damns  was  issued  requiring  the  defendants  to  show 
cause  why  they  should  not  reconvene  the  executive  com- 
mittee of  the  defendant  corporation  and  why  the  presi- 
dent should  not  declare  a  certain  resolution  to  have 
failed  of  passage. 

The  petition  for  the  writ  alleged  that  the  resolution 
had  been  carried  by  the  votes  of  three  vice-presidents 
who  were  not  legally  members  of  the  executive  com- 
mittee because  the  act  of  incorporation  prescribed  ten 
vice  presidents,  whereas  the  executive  committee  was 
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composed  inter  alia  of  ten  vice-presidents  for  Philadel- 
phia and  a  number  of  vice-presidents  from  other  coun- 
ties among  whom  were  the  three  above-mentioned.  The 
answer  denied  that  the  act  of  incorporation  limited  the 
number  of  vice-presidents  to  ten;  averred  that  the  cor- 
poration had  by  its  by-laws  provided  for  more  than  ten ; 
that  for  thirty  years  and  upwards  executive  committees 
had  been  elected  composed^  inter  alia,  of  more  than  ten 
vice-presidents  and  that  the  objection  to  the  votes  of 
the  three  vice-presidents  had  not  been  made  until  after 
the  result  of  the  vote  had  been  announced. 

Plaintiffs  demurred. 

The  court  below  sustained  the  demurrer  and  awarded 
a  peremptory  mandamus.    Defendants  appealed. 

Error  assigned  was  in  awarding  writ  of  mandamus. 

John  O.  Johnson,  with  him  Joseph  H.  Taulane,  for 
appellants. — It  is  submitted  that  the  code  of  by-laws, 
which  for  forty  years  has  been  the  rule  of  government  of 
the  corporation  was  not  in  contravention  of  its  charter, 
but  was  made  by  virtue  of  a  power  given  by  that  charter, 
and  that  therefore  the  executive  committee  which  was 
elected  in  accordance  with  that  code,  was  legally  elected 
and  its  members  duly  qualified. 

Edwin  0.  Lewis,  for  appellees. — ^A  by-law  which  con- 
flicts with  the  charter  is  invalid :  Thayer  v.  Thompson, 
220  Pa.  241;  Curry  v.  Cemetery  Association,  5  Pa. 
Super.  Ct.  289;  Diligent  Fire  Co.  v.  Com.,  75  Pa.  291. 

Opinion  by  Mb.  Justice  Stbwabt,  April  8, 1912 : 
Corporation  by-laws  are  simply  prescribed  rules  for 
the  government  of  the  body,  and  the  right  to  make  them 
is  incident  to  every  corporation.  The  charter  may  be 
absolutely  silent  with  respect  to  by-laws,  nevertheless 
the  right  in  the  corporation  to  ordain  them  for  the  regu- 
lation of  its  own  affairs,  provided  always  that  they  of- 
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fend  against  no  law,  is  quite  as  unquestionable  as 
though  the  subject  of  an  expressed  grant.  The  right  of 
course  may  be  abridged  and  qualified  in  its  exercise  by 
the  charter;  and  this  occurs  where  the  charter  expressly 
withholds  the  right  to  regulate  by  means  of  by-laws  cer- 
tain matters  in  connection  with  the  business  of  the  cor- 
poration which  otherwise  the  corporation  would  have  a 
right  to  regulate  for  itself;  or,  it  can  occur  when  the 
charter  expressly  indicates  and  enumerates  the  matters 
and  things  which  may  be  regulated  through  by-laws.  In 
the  latter  case,  by  judicial  construction,  resting  on  the 
principle  of  expressio  unius  exclusio  est  alterius,  what 
is  not  expressly  given  is  excluded  from  the  grant.  In 
the  case  we  have  to  consider  the  grant  is  in  these  words : 
"Section  5.  The  said  Society,  for  fixing  the  terms  of 
admission  of  its  members,  for  the  government  of  the 
same,  for  electing  its  officers  and  members,  and  for  the 
general  regulation  and  management  of  its  affairs,  shall 
have  power  to  form  a  code  of  by-laws,  not  inconsistent 
with  the  laws  of  this  State,  or  of  the  United  States; 
which  code,  when  formed  and  adopted,  at  a  regular 
meeting,  shall,  until  modified  or  rescinded,  be  equally 
as  binding  as  this  act  upon  the  society,  its  officers  and 
members."  Clearly  this  grant  withholds  nothing  either 
by  express  terms  or  by  implication.  A  more  extensive 
or  comprehensive  grant  of  power  with  respect  to  the 
making  of  by-laws  could  not  well  be  constructed.  The 
particular  by-law  adopted  by  the  society,  which  is  here 
challenged  on  the  ground  that  it  is  ultra  vires,  reads  as 
follows :  "The  business  of  the  Society  shall  be  adminis- 
tered by  a  President,  ten  Vice-Presidents,  to  represent 
the  City  of  Philadelphia,  and  one,  or  as  many  more  as 
may  be  considered  desirable,  for  each  county  in  the 
State;  a  Treasurer,  a  Recording  Secretary,  a  Corres- 
ponding Secretary  and  twenty-four  Managers,  who  to- 
gether shall  constitute  an  Executive  Committee.  Said 
Committee  shall  have  power  to  fill  vacancies  in  its  own 
body."    If  there  be  any  inconsistency  between  this  by- 
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law  and  the  charter,  it  is  manifest  that  the  point  of  con- 
flict mnst  be  looked  for  elsewhere  than  in  the  fifth  sec- 
tion above  quoted,  for  its  inclusion  within  the  term 
of  the  power  given  in  that  section  is  too  obvious  for  dis- 
pute. It  is  quite  certain  that  we  will  find  nowhere  any 
express  abridgement  of  the  power  there  given.  And  so 
our  attention  is  directed  to  the  third  section  of  the 
charter,  which  reads  as  follows:  **Section  3.  It  shall 
be  the  duty  of  the  corporators  whose  names  are  men- 
tioned in  the  first  section  of  this  act,  or  any  five  of  them 
after  notice  published  in  a  newspaper  printed  in  the 
city  of  Philadelphia,  to  meet  together,  and  to  elect  a 
president,  ten  vice-presidents,  a  recording  secretary,  a 
corresponding  secretary,  a  treasurer,  and  twenty-four 
persons,  who  shall  form  a  Board  of  Managers ;  all  these 
officers  shall  constitute  an  Executive  Committee,  and 
in  them  shall  be  vested  the  control  and  management  of 
the  aflfairs  of  the  said  corporation;  and  the  Executive 
Committee  may  appoint  such  other  officers  as  may  be 
necessary  for  the  transaction  of  the  business  of  the  so- 
ciety.'' The  section  next  following  provides  for  the  elec- 
tion of  officers  for  said  society,  and  the  qualifications  of 
those  who  are  to  be  allowed  to  vote.  In  order  that  the 
real  question  in  the  case  may  appear,  a  brief  state- 
ment of  the  facts  is  here  necessary.  Acting  under  the 
authority  given  in  the  last  clause  of  section  5,  the  cor- 
I)oration  increased  the  number  of  its  vice-presidents 
from  ten  to  twenty-two,  twelve  of  these  representing  dif- 
ferent counties  in  the  state.  The  title  of  these  addi- 
tional vice-presidents  to  their  office,  as  vice-presidents, 
is  not  disputed;  but  they  were  allowed  membership  in 
the  executive  committee  ex  officio ;  and  here  is  the  point 
of  controversy.  Several  of  them  at  a  meeting  of  the 
executive  committee  participated  in  a  vote  upon  a  cer- 
tain resolution  affecting  a  policy  of  the  society,  with  the 
result  that  the  affirmative  side  of  the  resolution  pre- 
vailed because  of  their  votes.  These  votes  were  chal- 
lenged on  the  ground  that  the  charter  had  limited  the 
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membership  of  the  committee,  and  it  was  beyond  the 
power  of  the  society  to  increase  it;  that  while  the  per- 
sons whose  votes  were  challenged  were  vice-presidents, 
they  were  not  members  of  the  committee.  The  challenge 
not  having  been  sustained,  this  mandamus  proceeding 
was  resorted  to  with  a  view  of  having  new  action  upon 
the  resolution,  to  be  particpated  in  by  no  more  than  ten 
of  the  whole  number  of  vice-presidents.  Upon  final  hear- 
ing the  court  awarded  a  peremptory  mandamus  requir- 
ing the  corporation  to  reconvene  the  executive  com- 
mittee, and  compel  the  president  to  declare  that  the 
resolution  had  failed  of  passage.  The  api>eal  is  from 
that  decree.  The  question  thus  presented  for  our  de- 
termination is  a  very  narrow  one,  and  turns  uiK)n  the 
legislative  purpose  in  connection  with  section  3  of  the 
charter.  The  plaintiffs  in  the  bill  insist  that  "although 
the  author  of  the  incorporating  statute  may  have  been 
somewhat  unfortunate  in  framing  section  3,"  neverthe- 
less, an  intent  to  prescribe  a  complete  and  i>ermanent 
system  of  government  by  an  executive  committee  com- 
posed of  those  holding  the  particular  offices  of  the  so- 
ciety designated  in  the  charter,  and  in  addition  a  fixed 
and  certain  number  of  those  not  otherwise  in  office, 
each  class  to  be  limited  in  number  as  there  indicated, 
may  be  fairly  inferred ;  and  it  is  urged  in  support  of  this 
contention,  that  to  give  any  other  meaning  to  the  sec- 
tion "would  be  to  extend  and  enlarge  the  powers  of  the 
society  beyond  those  possessed  by  other  corporations, 
both  under  special  and  general  corporation  laws  of  the 
commonwealth,  in  that  it  could  vary  at  will  the  mem- 
bership of  its  governing  body  or  board  of  directors." 
Conceding  that  a  construction  such  as  is  here  contended 
for,  would  not  offend  against  the  strict  letter  of  the 
charter,  the  argument  advanced  in  its  support  is  not 
convincing  that  it  is  the  better  or  more  natural  one ;  cer- 
tainly, it  is  by  no  means  an  obvious  one.  Inasmuch  as 
we  are  here  dealing  with  a  special  act  of  incorporation, 
it  is  of  no  consequence  that  under  our  general  incor- 
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poration  laws  the  directorate  of  every  corporation  is 
limited  in  its  membership.  It  is  not  to  be  questioned 
that  under  its  general  power  the  legislature,  when  it 
passed  the  act  under  consideration,  could  have  commit- 
ted to  the  corporation  the  power  of  determining  in  its 
by-laws  how  many  should  compose  its  body  of  managers 
without  any  restriction  whatever,  and  we  have  no  rea- 
son to  think  that  in  doing  so  it  would  have  entrusted 
any  unusual  or  extraordinary  power  to  the  corporation. 
Any  discussion  of  the  question  before  us  must  start  with 
the  fact,  that  by  Action  5  of  the  charter  the  unqualified 
and  unrestricted  right  is  given  the  corporation  to  make 
by-laws  for  the  general  regulation  and  management  of 
its  affairs.  That  this,  standing  by  itself,  would  allow 
the  corporation  to  determine  how  many  should  consti- 
tute its  board  of  managers,  is.  manifest.  It  requires  no 
strained  construction  of  the  earlier  section.  No.  3,  to  al- 
low this  grant  of  power  to  operate  to  the  fullest  extent, 
but  simply  that  construction  which  to  our  mind  is  the 
more  reasonable  of  the  two  suggested.  The  view  taken 
by  appellants  would  limit  section  3  in  its  operation  to 
the  primary  organization  of  the  society,  leaving  such  or- 
ganization to  be  thereafter  changed  in  its  details  by  the 
society  itself.  We  think  this  view  quite  as  extreme  as  that 
asserted  by  the  appellees.  The  charter  clearly  contem- 
plates a  permanent  management  of  the  society  through 
an  executive  committee  composed  in  a  certain  way.  The 
manner  of  the  composition  of  the  committee  is  clearly 
indicated,  the  classes  entitled  to  representation  therein, 
official  and  unofficial,  are  clearly  indicated  as  well ;  and 
while  there  is  no  express  limitation  upon  its  number  as  a 
whole  body,  yet  the  number  of  unofficial  representatives 
is  expressly  indicated,  and  those  entitled  to  membership 
virtute  officii  are  ascertainable  from  preceding  enumera- 
tion. Were  there  nothing  else  in  section  3,  we  would 
feel  compelled  to  accept  the  section  as  abridging  the 
right  of  the  society  through  its  by-laws  to  increase  the 
membership  of  the  committee  beyond  the  number  indi- 
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cated.  The  act  expressly  refers  to  the  i)ersons  compos- 
ing the  committee  as  ofllcers  of  the  society.  The  lan- 
guage is  "all  these  (those  previously  enumerated)  offi- 
cers shall  constitute  an  executive  committee,  and  in 
them  shall  be  vested  the  control  and  management  of  the 
said  corporation,  and  the  executive  committee  may  ap- 
point such  other  officers  as  may  be  necessary  for  the 
transaction  of  the  business  of  the  society."  It  is  conceded 
that  under  this  provision  it  is  entirely  competent  for  the 
society  to  elect  other  officers  than  those  specifically  re- 
ferred to  in  the  preceding  clause,  and  that  it  may  elect 
vice-presidents  in  excess  of  the  number  mentioned;  but 
it  is  contended  that  no  more  than  ten  of  those  elected 
may  be  members  of  the  executive  committee.  It  is  quite 
evident  we  think  that  in  providing  for  ten  vice-presidents 
of  the  society,  it  was  no  part  of  the  purpose  to  thereby 
limit  the  number  composing  the  executive  committee, 
no  more  than  it  was  in  providing  for  one  recording  secre- 
tary and  one  corresponding  secretary.  These  offices 
were  created  as  essential  to  the  successful  conduct  of  the 
corporation,  and  the  persons  holding  them  were,  virtute 
officii,  to  become  members  of  the  executive  committee. 
It  is  not  reasonable  to  suppose — the  right  to  elect  more 
than  ten  vice-presidents  being  conceded — ^that  the  legis- 
ture  intended  a  distinction  between  the  functions  and 
powers  of  persons  holding  the  same  office.  We  think  the 
better  view  is  that  what  was  contemplated  was,  that  the 
entire  official  body,  however  extended,  was  to  become  an 
integral  part  of  the  directing  and  controlling  body.  This 
view  is  strengthened  by  the  fact  that  those  on  the  com- 
mittee are  designated  officers,  and  power  is  expressly 
given  to  elect  other  officers  than  those  specifically  named. 
An  increase  in  the  number  of  vice-presidents  being  per- 
missible under  the  charter,  had  the  legislative  purpose 
been  to  allow  but  ten  to  act  on  the  executive  committee, 
it  is  only  reasonable  to  suppose  that  section  3  would 
have  contained  an  express  restriction,  and  that  it  would 
have  made  some  provision  indicating  how  the  ten  were 
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to  be  selected  out  of  the  greater  number.    We  see  no 
reason  to  suppose  that  the  legislature  intended  a  dis- 
tinction between  the  vice-presidents  of  the  society;  that 
some  should  be  members  of  the  executive  committee  and 
some  not;  that  no  more  than  ten  out  of  the  whole  num- 
ber should  ever  have  a  voice  in  determining  what  should 
be  the  governing  rules  of  a  society  which  not  only  had 
for  its  field  the  entire  state,  but  which  could  only  effi- 
ciently act  throughout  the  state  by  admitting  into  its 
councils  residents  of  the  several  counties  in  the  state 
capable  of  rendering  work  in  their  respective  districts. 
Any  such  construction  would  be  so  manifestly  preju- 
dicial to  the  efficiency  of  the  corporation,  and  confine  its 
beneficent  work  within  narrower  limits  than  were  ever 
intended,  that  except  as  it  is  too  obvious  to  admit  of  any 
other,  it  should  be  rejected ;  particularly  so,  when  it  is 
sought  to  derive  from  such  construction  an  implied  re- 
striction and  qualification  upon  a  right  given  elsewhere 
in  the  charter,  which,  if  allowed  to  operate  according  to 
its  letter,  would  make  such  construction  impossible.    It 
is  to  be  remembered  that  we  are  here  not  dealing  with 
a  charter  containing  private  grants  to  individuals  of 
power  and  privileges  to  be  exercised  for  their  own  ad- 
vantage, and  therefore  to  be  construed  strictly  against 
the  grantee,  but  with  a  charter  which  has  as  its  object 
tJie  attainment  of  ends  in  which  the  public  at  large  alone 
are  interested.    Charters  of  the  latter  character  are  to 
be  construed  liberally  and  beneficially  for  the  purpose 
for  which  they  were  granted.    If  by  this  charter  it  was 
intended  that  the  vice-presidents  were  to  be  members  of 
the  executive  committee  virtute  officii,  as  we  think  it 
certainly  was,  it  follows  that,  if  rightfully  holding  and 
exercising  that  office,  the  persons  whose  votes  were  chal- 
lenged were  duly  qualified  as  members  of  the  committee, 
and  that  their  votes  were  properly  received  and  counted. 
This  construction  removes  all  apparent  inconsistency 
between  the  several  parts  of  the  charter,  allows  each  to 
pperate  according  to  its  own  terms,  and  gives,  as  we  be- 
VoL.  ccxxxv — 39 
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lieve,  a  fair  construction  of  the  legislative  intent.  This 
being  our  conclusion  of  the  charter  privileges  of  the  cor- 
poration, it  is  unnecessary  to  consider  the  other  point 
urged  upon  our  consideration  in  the  appeal. 

The  assignments  of  error  are  sustained,  and  the  decree 
awarding  writ  of  peremptory  mandamus  is  reversed  at 
cost  of  appellees. 


Chambers,  Appellant  v.  Union  Trust  C5ompany. 

Wills — Construction — Life  estate — Rule  in  Shelley's  case — Rule 
in  Wild's  case. 

Testator  directed  as  follows:  *T  give  and  devise  my  farm  (de- 
vised by  my  father  to  me)  to  my  nephew,  (naming  him)  and  to  his 
children;  but  in  case  he  should  die  without  legal  issue  then  it  is 
to  go  to  the  heirs  of  my  father  as  directed  by  the  intestate  laws 
of  Pennsylvania.''  The  nephew  was  without  children  at  testator's 
death,  and  subsequently  died  without  leaving  children  to  survive 
him.  Held,  (1)  that  the  gift  to  the  nephew  and  his  children  was 
tantamount  to  a  gift  to  the  nephew  for  life  with  remainder  to  his 
children;  (2)  that  the  word  "children"  was  not  to  be  given  any 
larger  meaning  by  the  subsequent  use  of  the  words  'legal  issue;" 
(3)  that  neither  the  ride  in  Wild's  Case,  6  Coke,  16b ;  nor  the  rule 
in  Shelley's  Case,  had  any  application  to  the  devise,  and  (4)  that 
upon  the  death  of  the  nephew  without  children  the  devise  vested 
in  the  heirs  of  testator's  father  in  fee  as  an  alternative  limitation. 

Argued  Feb.  7,  1912.  Appeal,  No.  306,  Jan.  T.,  1911, 
by  plaintiffs,  from  judgment  of  C.  P.  Bucks  Co.,  May 
T.,  1910,  No.  6,  for  defendants  on  case  stated  in  suit  of 
Hannan  H.  B.  Chambers  et  al.,  suing  for  themselves  and 
the  heirs  of  William  Bamsley,  deceased  v.  Union  Trust 
Company  of  Pittsburg,  Guardian  of  George  T.  Barns- 
ley,  Jr.,  a  minor  and  Susa  G.  J.  Barnsley.  Before  Fell, 
C.  J.,  Mbstbbzat,  Pottbb,  Elkin  and  Mosghziskbb,  JJ. 
Beversed, 
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Ejectment  for  real  estate  in  Warminster  township. 

Case  stated  to  determine  title  to  real  estate. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

The  court  in  an  opinion  by  Staples,  P.  J.,  specially 
presiding  entered  judgment  for  defendants  on  case 
stated. 

Error  assigned  was  in  entering  judgment  for  defend- 
ants on  case  stated. 

John  O.  Johnson,  Terkes,  Ross  d  Ross  and  R.  0.  Moon, 
for  appellants. — Undel^  the  settled  decisions  of  this 
court,  the  devise  "to  my  nephew  Joseph  Bamsley  and  to 
his  children,"  is  identical  with  one  "to  my  nephew  Jos- 
eph Bamsley  for  life  with  remainder  to  his  children  in 
fee  simple:"  Shirlock  v.  Shirlock,  5  Pa.  367;  Hague  v. 
Hague,  161  Pa.  643;  Crawford  v.  Forest  Oil  Co.,  208  Pa. 
5;  Elliott  V.  Diamond  Coal  &  Coke  Co.,  230  Pa.  423. 

The  rule  in  Wild's  case  has  no  application  in  Pennsyl- 
vania, in  a  devise  like  that  of  Joseph  Bamsley,  even 
though  there  are  no  children  in  existence  at  the  death  of 
the  testator,  because  the  reason  upon  which  it  rests,  fails 
under  the  diflferent  interpretation  of  such  a  devise  in 
Pennsylvania:  Seibert  v.  Wise,  70  Pa.  147;  Cote  v.  Von 
Bonnhorst,  41  Pa.  243;  Taylor  v.  Taylor,  63  Pa.  481. 

The  word  **children"  being  a  word  of  limitation  and 
there  being  a  vested  remainder  in  children  born  before 
the  death  of  Joseph  Bamsley,  as  they  are  born,  the 
words  "in  case  he  should  die  without  legal  issue''  are 
under  the  decisions,  to  be  interpreted  as  referring  to  a 
definite  failure  of  issue:  Sheets'  Est,  52  Pa.  257; 
Powell  V.  Board  of  Domestic  Missions,  49  Pa.  46 ;  Fet- 
row's  Est,  58  Pa.  424 ;  Daley  v.  Koons,  90  Pa.  246 ;  Beck- 
ley  V.  Riegert,  212  Pa.  91 ;  West  v.  Vemon,  215  Pa.  545. 

Montgomery  Evans,  with  him  John  M.  Dettra  and  J.  8. 
Christy,  for  appellees. — The  appellees  contend :    That  by 
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the  devise  to  Joseph  Barnsley  and  to  his  children,  but  in 
default  of  issue,  then  over,  the  testator  intended  the 
estate  to  descend  through  the  lineal  descendants  of  the 
first  taker  until  they  became  extinct  and  the  rule  in 
Shelley's  case  applies,  and  that  Joseph  Barnsley,  devisee, 
took  an  estate  tail,  enlarged  by  the  Act  of  April  27, 1855, 
P.  L.  368 :  Stoner  v.  Wunderlich,  198  Pa.  158 ;  Grimes  v. 
Shirk,  169  Pa.  74;  Pifer  v.  Locke,  205  Pa.  616;  Camp- 
belFs  Estate,  202  Pa.  459;  Hollowell  v.  Phipps,  2  Whar- 
ton, 376;  Haldeman  v.  Haldeman,  40  Pa.  29;  Vilsack's 
Estate,  207  Pa.  611;  Beilstein  v.  Beilstein,  194  Pa.  152; 
Dilworth  v.  Schuylkill  Imp.  Land  Co.,  219  Pa.  527. 

The  rule  in  Wild's  case  applies :  Graham  v.  Flower,  13 
S.  &  R.  439;  Sholfield  v.  Zehmer,  6  Watts  101;  EUet  v. 
Paxson,  2  W.  &  S.  418;  Cote  v.  Von  Bonnhorst,  41  Pa. 
243 ;  Coursey  v.-Davis,  46  Pa.  25 ;  Taylor  v.  Taylor,  63  Pa. 
481 ;  Seibert  v.  Wise,  70  Pa.  147 ;  Wolf ord  v.  Morgenthal, 

91  Pa.  30 ;  Kennedy  v.  Humes,  15  W.  N.  C.  508 ;  Braden  v. 
Cannon,  24  Pa.  168 ;  Cressler's  Est,  161  Pa.  427. 

"Death  without  issue,"  etc.,  means  death  of  the  first 
taker  before  that  of  the  testator  and  if  the  first  taker  sur- 
vives the  testator,  he  takes  an  indefeasible  estate: 
Hogg's  Estate,  27  Pa.  Superior  Ct.,  428;  Mickley's  App., 

92  Pa.  514 ;  King  v.  Frick,  135  Pa.  575. 

Opinion  by  Mb.  Justice  Moschziskeb,  April  8, 1912: 

„    The  matter  here  for  decision  is  the  question  of  the 

,    ^  proper  interpretation  of  the  following  provision  con- 

/h/^      tained  in  the  will  of  Joseph  Barnsley :    "Item. ,  I  give 

t^l'J^  ^^d  devise  my  farm  (devised  by  my  father  fi^me)  to 

^  my  nephew,  Joseph  Barnsley  and  to  his  children;  but 

in  case  he  should  die  without  legal  issue,  then  it  is  to 

go  to  the  heirs  of  my  father,  as  directed  by  tlie  intestate 

laws   of   Pennsylvania;   subject,   nevertheless,   to  the 

yearly  payment  of  one  hundred  dollars  to  my  sister, 

Mary  Ann  Barnsley,  during  her  life." 

The  testator  died  January  12,  1888.  Mary  Ann 
Barnsley,  the  annuitant,  died  January  16, 1889.    Joseph 
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Barnsley,  the  devisee,  entered  into  possession  of  the 
farm  in  the  year  1888  and  retained  the  same  nntil  Oc- 
tober 11,  1909,  when  he  died  unmarried  and  without 
children,  no  issue  ever  having  been  born  to  him.  He 
left  a  will  in  which  he  devised  all  of  his  property.  The 
plaintiffs  claim  as  the  heirs  of  William  Barhsley  who 
was  the  father  of  the  testator,  and  the  defendants  under 
this  will  of  the  testator's  nephew  and  devisee.  In  a 
well  stated  opinion,  after  reviewing  various  authori- 
ties, the  learned  Court  below  determined  the  case  thus : 
"Invoking  either  the  rule  in  Shelley's  case,  or  the  rule 
in  Wild's  Case,  we  are  of  the  opinion  that  the  word 
^childr6n'  was  a  synonym  for  *heirs  of  his  body,'  and 
that  the  devise  being  ^immediate'  and  there  being  no 
children  to  take,  the  farm  was  devised  in  tail  and  this 
is  enlarged  by  the  Act  of  April  27,  1855,  P.  L.  368,  into 
an  estate  in  fee.  *  *  *  In  accordance  witjh  the 
foregoing  reasons  ♦  ♦  ♦  ^  judgment  is  entered  for 
the  defendant  for  thQ  whole  of  the  above  described  prop- 
erty."   The  plaintiffs  have  appealed. 

In  Graham  v.  Flower,  13  S.  &  R.  439,  it  is  stated: 
"In  Wild's  Case,  6  Coke,  16b,  this  distinction  is  taken : 
(1)  *If  A.tievises  land  to  B  and  to  his  children  or  issues, 
and  he  hath  not  any  issue  at  the  time  of  the  devise,  the 
same  is  an  estate-tail,  for  the  intent  is  manifest  and  cer 
tain,  that  his  children  or  issue  should^^ake,  and  as  im- 
mediate devisees  they  cannot  take^  because  they  are  not 
in  rerum  natura,  and  by  way  of  remainder  they  cannot 
take,  for  that  was  not  his  intent,  for  the  gift  is  imme- 
diate; iiierefore,  then,  such  words  shall  be  taken  as 
words  of  limitation.  (2)  But  if  a  man  devises  land  to 
A  and  to  his  children  or  issue,  and  he  then  has  issue, 
bis  express  intent  may  take  effect,  according  to  the  rule 
of  the  common  law,  and  no  manifest  and  certain  intent 
appears  to  the  contrary;  and  therefore,  in  such  case, 
they  shall  have  but  a  joint-estate  for  life.' "  In  the  case 
just  cited,  and  in  Shirlock  v.  Shirlock,  5  Pa.  367,  the 
second  resolution  of  the  rule  Was  followed,  and  it  was 
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decided  that  living  childen  take  immediately  with  their 
parent.  The  resolutions  are  mentioned  in  Ellet  t.  Pax- 
son,  2  W.  &  S.,  418,  434;  Cote  v.  Von  Bonnhorst,  41  Pa. 
243,  251;  Myers's  Appeal,  49  Pa.  Ill,  114;  Taylor  t. 
Taylor,  63  Pa.  481,  488;  Seibert  v.  Wise,  70  Pa.  147, 
150;  Cressler's  Estate,  161  Pa.  427,  434;  Oyster  v.  Orris, 
191  Pa.  606,  609;  but  in  none  of  these  cases  does  the 
decision  rest  upon  the  rule  in  question.  In  Coursey  v. 
Davis,  46  Pa.  25,  we  decided  that  a  grant  to  a  woman 
and  her  children  vested  in  her  a  life-estate  with  re- 
mainder in  fee  to  tlie  children  as  a  class,  so  that  those 
in  being  at  the  date  of  the  deed,  as  well  as  those  subse- 
quently born,  would  be  entitled  to  take  in  the  distribu- 
tion, on  the  termination  of  the  life  estate  at  the  death 
of  the  mother.  In  Hague  v.  Hague,  161  Pa.  643,  we 
determined  a  gift  to  "Sarah  Jane  Hague  and  her  chil- 
dren" to  be  a  life-estate  in  the  mother  with  remainder 
in  fee  to  the  children  as  a  class ;  thus  in  effect  overrul- 
ing the  earlier  cases  which  held  the  mother  and  chil- 
dren to  be  tenants  in  common,  and  expressly  announc- 
ing that  Shirlock  v.  Shirlock,  supra,  "cannot  now  be 
regarded  as  authority."  In  Crawford  v.  Forest  Oil  Co., 
208  Pa.  5,  a  devise  to  a  son  "and  to  his  children"  was 
construed  to  vest  a  life  estate  in  the  former  and  an 
estate  in  remainder  in  the  children  living  at  the  testa- 
tor's death,  subject  to  open  and  let  in  after-bom  chil- 
dren. In  Elliott  V.  Diamond  Coal  and  Coke  Co.,  230 
Pa.  423,  a  devise  to  a  daughter  "To  have  and  to  hold 
unto  my  said  daughter  and  her  children  forever"  was 
held  to  vest  an  estate  for  life  in  the  daughter,  remain- 
der in  fee  to  the  children  as  a  class.  Finally,  In 
Vaughan's  Estate,  230  Pa.  554,  a  life-estate  was  given 
to  a  wife,  at  her  death  one-third  of  the  property  was 
given  to  a  trustee  to  hold  for  a  daughter,  "for  her  and 
her  children's  sole  use  and  benefit;"  held,  that  the 
daughter  took  a  life-estate  with  remainder  to  her  chil- 
dren in  fee. 

In  all  of  the  cases  just  referred  to  children  were  liv* 
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ing  at  the  death  of  the  testator,  so  we  may  take  it  as 
firmly  established  that  the  second  resolution  in  Wild's 
case  is  not  the  law  in  Pennsylvania.  But  the  ques- 
tion arises,  does  the  first  resolution  apply  when  there 
are  no  children?  Although  several  of  the  cases  to 
which  we  have  already  referred  apparently  indicate 
that  this  court  has  recognized  the  first  resolution,  yet 
in  none  of  them  have  we  had  occasion  actually  to  apply 
it  in  order  to  rule  the  matter  before  us  for  decision. 
In  fact,  this  appears  to  be  the  first  instance  where  a 
case  has  been  presented  without  children  in  being  to 
take.  After  an  exhaustive  examination  of  the  authori- 
ties and  much  thought,  we  are  brought  to  the  conclu- 
sion that  the  resolution  does  not  control  under  such 
circumstances,  for  the  reason  upon  which  it  rests  fails 
because  of  the  different  interpretation  which  we  place 
upon  a  devise  to  a  parent  and  children.  Under  the 
second  resolution  in  Wild's  case,  as  applied  in  England 
and  originally  accepted  in  Pennsylvania,  it  was  held 
that  such  a  devise  gave  the  parent  and  children  a  joint 
estate,  the  children  taking  immediately  and  not  in  re- 
mainder. The  theory  was  that,  if  there  were  no  chil- 
dren in  existence  at  the  time  of  the  devise  the  provision 
in  their  favor  would  fail  altogether,  unless  the  parent 
were  given  a  fee-tail;  hence,  and  for  that  reason  alone, 
the  first  resolution.  But  with  us,  where  the  children 
take  in  remainder,  it  is  immaterial  whether  they  are,  or 
are  not,  in  existence  at  the  time  of  the  devise  or  at  the 
time  of  the  death  of  the  testator:  Cote  v.  Von  Bonn- 
horst,  41  Pa.  243,  251;  Curtis  v.  Longstreth,  44  Pa.  297, 
303;  Taylor  v.  Taylor,  63  Pa.  481,  488;  therefore  it  is 
not  necessary  to  give  an  artificial  meaning  to  the  devise 
in  order  to  care  for  the  interests  of  the  children,  and 
there  is  no  apparent  reason  for  adhering  to  the  first 
resolution  in  Wild's  case.  In  Cote  v.  Von  Bonnhorst, 
supra,  where  the  devise  was  to  a  daughter  "to  have  and 
to  hold  to  her  for  and  during  the  term  of  her  natural 
life  and  at  and  immediately  after  her  decease,    ♦    ♦    ♦ 
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to  her  children  in  fee;  but  if  she  should  die  without 
having  children,"  then  over,  we  held  that  the  daughter 
took  but  an  estate  for  life,  and  after  refusing  to  treat 
the  word  "children"  as  a  wofd  of  limitation,  and  re- 
ferring to  the  rule  in  Wild's  case.  Strong,  J.,  said  (p. 
252) :  "Where  a  limitation  is  to  a  parent  for  life,  and 
to  his  children  by  way  of  remainder,  there  seems  to  be 
no  ground,  whether  there  are  children  or  not,  for  hold- 
ing the  parent  to  be  a  tenant  in  tail,"  and  (p,  251),  "the 
reason  ceases  entirely  when  the  gift  to  the  children  in- 
stead of  being  immediate  is  by  way  of  remainder." 

We  shall  now  consider  the  applicability  of  the  rule 
in  Shelley's  case.  In  the  present  instance,  as  in  all 
other  cases,  our  first  inquiry  is,  looking  at  the  words  of 
the  will,  what  did  the  testator  intend?  We  entertain 
no  doubt  that  when  Joseph  Bamsley  devised  the  farm 
to  "my  nephew  and  to  his  children,"  and  provided  if  the 
nephew  should  die  without  legal  issue  it  was  to  go  to 
the  heirs  of  his,  the  testator^s  father,  he  did  not  at  all 
contemplate  that,  if  the  nephew  should  leave  no  de- 
scendants his  heirs  should  take  to  the  exclusion  of  the 
heirs  of  the  testator's  father.  Yet,  if  the  words  used 
express  an  intention  that  the  land  shall  go  to  the  testa- 
tor's nephew  and  then  descend  lineally  through  him  to 
his  issue,  the  rule  in  Shelley's  case  applies  and  the  Court 
below  must  be  affirmed  on  that  theory.  But  on  the 
other  hand,  if  the  words  show  that  the  testator  in- 
tended the  children  of  his  nephew  to  take  as  purchaser's 
directly  from  him,  the  testator,  then  the  rule  in  Shel- 
ley's case  has  no  application:  Kemp  v.  Reinhard,  228 
Pa.  143. 

Under  the  settled  decisions  of  this  Court,  the  lan- 
guage employed  by  the  testator,  "to  my  nephew  and  to 
his  children"  was  tantamount  to  saying,  "to  my 
nephew  for  life  with  remainder  to  his  children."  The 
only  question  is,,  does  the  use  of  the  phrase  "in  case  he 
should  die  without  legal  issue,"  make  it  necessary  to 
construe  the  prior  use  of  the  word  "children"  as  thou^ 
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it  were  "issue,"  which  would  mean  an  indefinite  failure 
of  issue,  thus  creating  an  estate  tail  and  bringing  the 
devise  within  the  rule  in  Shelley's  case?  We  think  not. 
"Children"  is  prima  facie  a  word  of  purchase  and  not 
of  limitation,  and  we  are  convinced  that  the  present 
testator  intended  so  to  use  it.  Moreover  there  is  no  ne- 
cessity for  giving  the  word  an  enlarged  meaning,  for 
here,  under  the  devise  as  framed,  the  estate  would  vest 
in  the  children  of  the  nephew  as  a  class  immediately 
upon  any  of  them  coming  into  existence  before  his  death 
and  there  could,  therefore,  be  no  possibiliy  of  an  exclu- 
sion of  descendants.  As  to  the  phrase  "without  issue," 
"there  is  less  reluctance  to  narrow  the  prima  facie 
meaning  of  the  word  ^issue'  than  of"  other  words ;  that 
word  may  be  "applied  only  to  children:"  Taylor  v. 
Taylor,  63  Pa.  481,  483.  "It  is  an  unbending  rule  that 
when  a  fee-simple  ♦  ♦  ♦  is  given  in  remainder 
after  an  estate  for  life  to  the  children  of  a  first-taker, 
words  following  containing  a  limitation  over  on  default 
of  his  issue  are  held  not  to  raise  an  estate-tail  by  impli- 
cation. In  this  class  of  cases  'issue'  is  construed  to 
mean  'such  issue ;'  that  is,  children :"  Sheets'  Estate,  52 
Pa.  257,  268;  Curtis  v.  Longstreth,  44  Pa.  297,  302-3. 
"It  is  well  settled  also  that  words  importing  a  failure  of 
issue  without  the  word  'such,'  following  a  devise  to 
children  in  fee-simple  or  fee-tail,  refer  to  the  objects  of 
that  prior  devise  and  not  to  the  issue  at  large :"  Daley 
V.  Koons,  90  Pa.  246,  249.  The  present  case  falls  within 
these  authorities  and  the  words  of  the  devise,  "legal 
issue,"  should  have  been  construed  to  mean,  "such  chil- 
dren," and  to  import  a  definite  failure  of  issue. 

Since  the  nephew  was  dead,  without  issue,  the  de- 
vise over  to  the  heirs  of  William  Barnsley,  the  father  of 
the  testator,  would  take  effect  as  an  alternative  limita- 
tion: Sheets'  Estate,  52  Pa.  257;  Fetrow's  Estate,  58 
Pa.  424,  and  the  Court  below  should  have  determined 
this  case  accordingly.     The  assignments  of  error  are 
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sustained,  the  judgment  for  the  defendants  is  reversed 
and  judgment  is  here  entered  for  the  plaintiffs. 


Funk  V.  Hummelstown  &  Gampbellstown  Street 
Kailway  C5ompany,  Appellant. 

Negligence — Street  railways — Fright  of  horse — Snow — Evi- 
dence. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  death  of  plaintiffs  husband,  a  verdict  and  judgment 
against  the  defendant  cannot  be  sustained,  where  it  appears  that 
the  accident  occurred  on  a  stormy  winter's  night  when  the  wind 
was  blowing,  and  the  snow  driving  and  drifting,  on  a  turnpike  road 
in  a  rural  community,  where  there  were  but  few  houses  in  the 
immediate  vicinity;  that  the  defendant  operated  a  street  railway 
in  the  middle  of  the  turnpike;  that  piles  of  snow  had  been  shov- 
eled or  drifted  on  both  sides  of  the  track  to  a  height  variously 
estimated  from  eighteen  inches  to  three  feet;  that  at  the  time  of 
the  accident  the  deceased  was  riding  on  a  horse  between  the  rails 
as  a  car  approached  from  the  opposite  direction,  that  his  horse  was 
unmanageable;  that  when  the  motorman  saw  the  deceased  he  blew 
the  whistle  and  brought  his  car  to  a  stop,  but  the  horse  continued 
to  rear  and  plunge,  and  the  deceased  fell  to  the  groimd  across  the 
track  and  part  way  imder  the  front  of  the  car;  and  that  there  was 
no  direct  evidence  that  the  car  came  in  contact  with  the  rider  or 
the  horse  before  the  deceased  was  unseated,  or  to  explain  pre- 
cisely the  immediate  cause  of  the  injury  of  which  he  died. 

Argued  Feb.  14,  1912.  Appeal,  No.  29,  Jan.  T.,  1912, 
by  defendant  from  judgment  of  C.  P.  Lebanon  Co.,  June 
T.,  1910,  No.  30,  on  verdict  for  plaintiff  in  case  of  Sarah 
E.  Funk  V.  Hummelstown  and  Gampbellstown  Street 
Eailway  Company.  Before  Mbstrbzat,  Pottbb,  Elkin 
and  MosGHZiSKEB,  JJ.    Eeversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Henry,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 
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Verdict  and  judgment  for  plaintiflf  for  |2,500.  De- 
fendant appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  defendant  and  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

Orant  Weidman,  F.  Lyman  Windolph  and  John  E. 
Snyder,  for  appellant. — Under  the  circumstances  of  the 
case  and  in  view  of  the  testimony  adduced,  the  cause  of 
the  accident  resulting  in  the  death  was  conjectural 
merely:  Turton  v.  Powelton  Electric  Co.,  185  Pa.  406; 
McCloskey  v.  Ohautauqua  Lake  Ice  Co.,  174  Pa.  34; 
Kible  V.  Philadelphia,  105  Pa.  41;  Matulys  v.  Philada. 
etc.  Coal  &  Iron  Co.,  201  Pa.  70;  Fisher  v.  Ry.  Co.,  131 
Pa.  292;  Reading  &  Columbia  R.  R.  Co.  v.  Ritchie,  102 
Pa.  425. 

This  case  should  never  have  been  submitted  to  a  jury 
because,  under  the  testimony,  the  proximate  or  domi- 
nant cause  of  the  accident  was  conjectural  merely: 
State  V.  Philadelphia  etc.  R.  R.  Co.,  60  Md.  555;  Powers 
V.  R.  R.  Co.,  143  Mich.  379  (106  N.  W.  Repr.  1117) ; 
Hazel  V.  Pass.  Ry.  Co.,  132  Pa.  96;  Rotsell  v.  Warren 
Borough,  10  Pa.  Super.  Ct.  283;  Pittsburgh  Southern 
Ry.  Ck).  V.  Taylor,  104  Pa.  306;  East  End  Oil  Co.  v. 
Torpedo  Co.,  190  Pa.  350;  Alexander  v.  Water  Co.,  201 
Pa.  252. 

Warren  G.  Light,  for  appellee. — The  case  was  for  the 
jury:  Stanton  v.  Traction  Co.,  11  Pa.  Super.  Ct.  180; 
Yoders  v.  Amwell  Twp.,  172  Pa.  447. 

The  defendant  company  was  liable  for  its  negligence 
in  doing  anything  upon  the  public  highway  which 
caused  an  injury  to  the  deceased :  Bradwell  v.  Ry.  Co., 
153  Pa.  105;  Kraut  v.  Ry.  Co.,  160  Pa.  327;  Gibbons  v. 
Wilkesbarre  etc.  St.  Ry.  Co.,  155  Pa.  279;  Wagner  v. 
Ry.  Co.,  158  Pa.  419 ;  Shaffer  v.  Beaver  Valley  Traction 
CJo.,  229  Pa.  533;  Scott  Twp.  v.  Montgomery,  95  Pa.  444. 
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Opinion  by  Mb.  Justigb  Moschziskbb,  April  8, 1912: 

Sarah  Funk  brought  this  action  in  trespass  against 
the  Hummelstown  and  Campbellstown  Street  Railway 
Company^  on  behalf  of  herself  and  her  minor  child,  to 
recover  damages  for  the  death  of  her  husband,  Harry 
K.  Funk,  which  she  alleged  resulted  from  the  n^ligence 
of  the  defendant  Company. 

On  the  evening  of  January  29,  1910,  a  stormy  night, 
Funk  was  riding  horse-back  along  a  public  highway 
called  the  Berks  and  Dauphin  turnpike.  It  had  been 
snowing  and  blowing  the  entire  day  and  previous  night, 
and  the  snow  was  thrown  up  in  banks  or  drifts  along 
the  road.  The  testimony  as  to  the  height  of  these  banks 
of  snow  varied,  some  witnesses  saying  that  they  were  as 
high  as  three  feet  and  others  that  they  were  not  more 
than  eighteen  inches.  The  defendant  company  operated 
^  trolley  line  in  the  middle  of  the  turnpike,  and  on  the 
day  of  the  accident  had  two  employees  clearing  its  right 
of  way  and  shovelling  the  snow  to  the  north  and  south 
of  its  tracks.  The  deceased  had  arrived  in  the  town  of 
Palmyra  and  was  riding  between  the  rails  as  a  car  ap- 
proached from  the  opposite  direction;  at  that  time  his 
horse  was  unmanageable.  When  the  motorman  saw  the 
deceased  he  blew  the  whistle  and  brought  his  car  to  a 
stop,  but  the  horse  continued  to  rear  and  plunge  and 
Funk  fell  to  the  ground  across  the  track  and  part  way 
under  the  front  of  the  car.  An  examination  of  Ms  body 
disclosed  an  injury  upon  his  head  about  the  size  of  a 
dollar,  from  which  he  died  shortly  afterwards.  There 
was  no  direct  evidence  that  the  car  came  in  contact  with 
the  rider  or  the  horse  before  Funk  was  unseated  or  to 
explain  precisely  the  immediate  cause  of  the  injury  from 
which  he  died.  The  jury  rendered  a  verdict  for  the 
plaintiff,  and  the  defendant  has  appealed  and  assigns 
for  error  the  court's  refusal  of  binding  instructions  and 
judgment  non  obstante  veredicto  in  its  favor  and  the 
entry  of  judgment  on  the  verdict. 

A  careful  examination  of  the  printed  evidence  faib 
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to  reveal  any  proofs  which  would  justify  a  finding  that 
negligence  by  the  defendant  Company  caused  the  injury 
complained  of.  The  citation  of  authorities  in  cases  of 
this  character  is  of  little  or  no  avails  since  each  case 
must  stand  or  fall  on  its  own  facts.  As  was  truly  said 
by  President  Judge  Rice  in  Stanton  v.  Traction  Co.,  11 
Pa.  Superior  Ct.  180,  200 :  "The  width  of  the  street,  the 
amount  of  travel  upon  it,  the  grade,  the  climate,  the 
depth  of  the  snow  fall,  the  depth  of  the  snow  already 
upon  the  ground,  the  kinds  of  vehicles  in  common  use, 
and  many  other  circumstances  of  minor  importance  are 
all  to  be  considered  in  determining  what  is  due  care  in 
the  disposition  of  the  snow  which  the  Company  removes 
from  its  tracks.  It  is  not  possible  to  lay  down  a  single 
rule  applicable  alike  to  a  crowded  thoroughfare  of  a 
populous  city,  and  to  a  little  travelled  road  where  ample 
room  is  left  on  either  side  of  the  track  for  vehicles  to 
pass  and  turn  and  all  the  different  roads  of  varying  con- 
ditions lying  between  those  two  extremes.  A  case,  in- 
deed, may  be  so  plain,  that  it  will  be  the  duty  of  the 
Court,  taking  a  practical  view  justified  by  common 
knowledge  and  experience,  to  give  the  jury  binding  in- 
structions, that  the  company  has  exercised  all  the  care 
in  the  removal  and  disposition  of  the  snow  that  could 
reasonably  be  expected."  In  the  present  case  binding 
instructions  should  have  been  given  for  the  defendant. 
The  accident  occurred  on  a  stormy  winter's  night  when 
the  wind  was  blowing  and  the  snow  driving  and  drift- 
ing, on  a  turnpike  road  in  a  rural  community,  where 
there  were  but  few  houses  in  the  immediate  vicinity.  It 
appears  that  the  horse  was  first  seen  rearing  and  plung- 
ing before  it  came  to  the  cleared  part  of  the  defendant's 
right  of  way  and  before  the  trolley  car  was  in  sight,  and 
that  it  never  went  down  but  the  rider  was  thrown  from 
its  back.  There  was  not  any  evidence  from  which  the 
jury  could  justifiably  say  that  the  defendant  company 
had  removed  the  snow  in  an  unusual  or  negligent  man- 
ner under  the  circumstances,  that  by  the  cleaning  of  its 
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tracks  it  had  created  an  unreasonably  hazardous  condi- 
tion on  the  highway  which  had  become  a  standing  dan- 
ger to  its  public  use,  as  in  some  of  the  cases  cited  by  the 
appellee,  or,  in  point  of  fact,  that  the  snow  placed  by  the 
defendant  on  the  sides  of  the  road  caused  or  directly  con- 
tributed to  this  unfortunate  accident.  Nothing  negli- 
gent or  unusual  had  occurred  in  the  operation  of  the  car 
to,which  the  conduct  of  the  horse  or  the  unseating  of  the 
rider  could  be  attributed  so  as  to  fix  a  liability  upon  the 
defendant,  and  it  cannot  be  said  with  any  degree  of  cer- 
tainty whether  it  was  contact  with  the  car  or  with  the 
ground  that  brought  about  the  fatal  injury.  After  view- 
ing all  the  testimony  in  the  most  favorable  light  for  the 
plaintiff,  we  deem  the  case  devoid  of  evidence  showing 
negligence  on  the  part  of  the  defendant. 

The  assignments  of  error  are  sustained,  the  judgment 
is  reversed  and  is  here  entered  for  the  defendant. 


Beber's  Petition. 

Constitutional  law — Title  of  act — Amendment  of  act — Boad  jury 
—Act  of  June  2S,  1911,  P.  L.  1123. 

1.  The  Act  of  June  23,  1911,  P.  L.  1123,  entitled  "An  Act  es- 
tablishing in  each  county,  a  Board  of  Viewers;  prescribing  their 
duties;  providing  for  their  appointment  as  viewers,  road  jury, 
juries  of  view,  and  commissioners  to  view  land;  and  providing  for 
the  charges  upon  the  respective  counties  in  the  matter  of  salaries, 
costs  and  expenses  thereof,"  does  not  violate  Article  m,  Section  3 
of  the  Constitution  as  containing  more  than  one  subject  in  its 
title,  or  as  containing  subjects  not  fairly  expressed  in  the  title. 

2.  Under  the  constitutional  requirements  the  purpose  of  the 
title  is  merely  to  give  warning  to  the  public  and  to  the  legislatois 
of  that  which  may  actually  be  found  in  the  body  of  the  act,  so  as 
to  lead  to  further  inquiry.  It  is  to  the  contents  of  the  statute  only 
that  the  title  is  required  to  point,  and  not  to  its  results. 

8.  The  title  of  a  statute  is  not  to  be  an  index  of'the  contents  of 
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the  bill,  nor  include  subjects  indirectly  affected,  nor  catalogue  the 
effects  of  the  legislation. 

4.  The  Act  of  June  23,  1911,  P.  L.  1123,  does  not  violate  Sec. 
6,  Article  lU  of  the  Constitution,  relating  to  revival  and  amend- 
ment of  acts. 

5.  An  act  which  is  complete  in  itself — ^the  purpose,  meaning  and 
full  scoi>e  of  which  are  apparent  on  its  face — is  valid,  although  it 
may  operate  to  alter,  extend  or  repeal  a  prior  act,  or  may  provide 
for  the  means  of  carrying  its  provisions  into  effect  by  a  reference 
to  a  course  of  procedure  established  by  other  acts  of  the  legisla- 
ture. 

Argued  Feb.  14,  1912.  Appeals,  Nos.  12  and  13,  Jan. 
T.,  1912,  by  Conrad  S.  Reber  and  by  Berks  County,  from 
order  of  C.  P.  Berks  Co.,  Aug.  T.,  1911,  No.  63,  appoint- 
ing board  of  viewers  In  re  Petition  of  Conrad  S.  Reber. 
Before  Mbstrbzat,  Pottbb,  Elkin  and  Moschziskbb, 
JJ.     Reversed. 

Petition  for  the  appointment  of  viewers. 

From  the  record  it  appeared  that  Conrad  S.  Reber, 
the  petitioner,  was  a  property  owner  in  the  Borough  of 
West  Reading.  The  petition  was  under  the  Act  of  June 
23,  1911,  P.  L.  1123,  and  prayed  for  the  appointment  of 
viewers  to  assess  damages  for  injuries  caused  by  a 
change  of  grade  in  streets  in  front  of  his  property.  The 
county  of  Berks  was  permitted  to  intervene  and  file  ex- 
ceptions, to  the  petition  on  the  ground  that  the  Act  of 
June  23,  1911,  was  unconstitutional.  The  court  below 
held  that  Sections  1,  2  and  3 ;  the  first  and  fourth  para- 
graphs of  Section  5;  the  first  paragraph  and  the  first 
sentence  of  the  second  paragraph  of  Section  6,  and  Sec- 
tions 11  and  12,  were  constitutional,  and  that  the  re- 
maining portions  of  the  Act  were  void,  particularly 
those  portions  which  provided  for  the  payment  by  the 
counties,  of  the  salaries,  costs  and  expenses  of  the  board 
of  viewers  and  of  the  viewers  selected  from  the  said 
board,  and  in  those  portions  which  provided  for  the 
making  of  rules  and  regulations  by  the  Courts  of  Corn- 
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mon  Pleas  of  the  respective  counties  for  the  goyemm^it 
of  the  board. 

Both  Conrad  S.  Reber  and  the  county  of  Berks  ap- 
pealed. 

Error  assigned  was  the  decree  of  the  court 

John  G.  Johnson,  with  him  Edward  V.  Trexler  and 
William  Kerper  Stevens,  for  Conrad  S.  Eeber. — ^The  act 
was  constitutional  in  all  its  parts. 

The  title  of  the  act  sufficiently  disclosed  a  purpose  to 
prescribe  the  duties  to  be  performed  by  the  board  of 
viewers  acting  as  such  or  upon  boards  of  view :  Page  v. 
Carr,  232  Pa.  371;  Bridgewater  Boro.  v.  Bridge  Co.,  210 
Pa.  105. 

The  title  of  the  act  sufficiently  disclosed  the  purpose  to 
provide  rules  and  regulations  for  the  government  of  the 
board  of  viewers  acting  as  a  board  and  acting  upon 
boards  of  view. 

The  title  of  the  act  sufficiently  disclosed  the  purpose 
to  impose  upon  counties  the  salaries,  costs  and  exi)enses 
of  the  board  of  viewers  acting  as  a  board  or  upon  boards 
of  view. 

The  act  was  not  unconstitutional  because  of  dealing 
with  separate  subjects. 

The  act  was  not  unconstitutional  because  it  failed  to 
provide  that  the  board  of  viewers  should  be  elected. 

Joseph  B.  Dickinson  and  H.  Robert  Mays,  for  appel- 
lee.— 1.  The  title  to  the  act  is  defective  in  that  it  does 
not  give  notice,  and  actually  misleads  as  to  its  contents, 
in  the  following  particulars:  (a)  There  is  no  notice  of 
an  intention  to  relieve  the  parties  from  burdens  and 
place  them  upon  the  counties,  (b)  There  is  no  notice 
of  an  intention  to  change  the  fees  heretofore  allowed  to 
viewers,  (c)  There  is  no  notice  of  an  intention  to  pre- 
scribe rules  and  regulations  for  particular  juries,  (d) 
There  is  no  notice  of  an  intention  to  change  the  number 
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of  viewers  and  their  qualifications,  (e)  There  is  no  no- 
tice of  an  intention  to  impose  new  duties  upon  the 
County  Commissioners,  (f )  There  is  no  notice  of  an  in- 
tention to  abridge  the  powers  of  the  Courts  of  Quarter 
Sessions. 

2.  The  act  legislates  concerning  a  multiplicity  of  sub- 
jects. 

3.  The  act  seeks  to  amend  prior  statutes  relating  to 
condemnation  proceedings,  in  the  following  respects: 
(a)  Changing  the  number  of  viewers,  (b)  Changing  the 
qualifications  of  viewers,  (c)  Changing  the  place  of 
meeting :  Chestnut  EQU  tk  Spring  House  Turnpike  Boad 
Co.  V.  Montgomery  County,  228  Pa.  1;  Phoenixville 
Boro.  Boad,  109  Pa.  44;  Bidge  Ave.  Pass.  By.  Co.  v. 
Philada.,  124  Pa.  219;  Pittsburgh's  Petition,  138  Pa. 
401;  Pinkerton  v.  Traction  Co.,  193  Pa.  229. 

George  H.  Calvert  and  Donald  Thompson,  for  Board 
of  Viewers  for  the  County  of  Allegheny  presented  a 
printed  brief. 

Opinion  by  Mb.  Justice  Pottbb,  April  8, 1912 : 
Conrad  S.  Beber  filed  a  petition  in  the  Court  of  Com- 
mon Pleas  of  Berks  county  praying  for  the  appointment 
of  a  Board  of  View  under  the  Act  of  June  23, 1911,  P.  L. 
1123,  to  assess  damages  to  the  petitioner's  premises 
caused  by  the  change  of  grade  of  Penn  and  Sixth  Ave- 
nues in  West  Beading.  The  county  of  Berks  was  al- 
lowed to  intervene  and  become  a  party  to  the  proceed- 
ings, and  thereupon  filed  exceptions  to  the  petition,  al- 
leging that  the  act  under  which  it  was  filed  is  unconstitu- 
tional, because  (1)  it  contains  more  than  one  subject, 
and  (2)  the  subjects  contained  in  the  act  are  not  clearly 
expressed  in  the  title,  and  (3)  the  title  fails  to  give  no- 
tice of  the  legislative  purpose  and  is  actually  misleading. 
These  objections  were  sustained  only  in  part  by  the 
learned  Judge  of  the  Court  below,  who  held 
that  the  provisions  of  the  act  requiring  the 
Vol.  ccxxxv — 40 
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counties  to  pay  the  compensation  of  the  mem- 
bers of  the  Boards  of  Viewers,  and  to  pro- 
vide facilities  for  hearings,  and  the  expense  of  steno- 
graphers and  other  costs  of  the  proceedings,  were  un- 
constitutional. He  also  held  void  the  provisions  relating 
to  procedure  before  the  Boards,  the  filing  of  exceptions, 
and  the  taking  of  appeals.  He  sustained  the  validity  of 
so  much  of  the  act  as  is  contained  in  sections  1,  2  and  3, 
the  first  and  fourth  paragraphs  of  section  5,  the  first 
paragraph  and  the  first  sentence  of  the  second  paragraph 
of  section  6,  and  sections  11  and  12.  The  portions  of  the 
act  which  he  held  to  be  unconstitutional  were  as  follows : 
Section  4,  which  fixes  the  salary  and  compensation  of 
the  members  of  the  Board  of  View.  Part  of  section  5, 
relating  to  the  records  filed  by  the  sub-Boards  of  View, 
and  to  appeals  and  exceptions  to  the  actions  of  the 
Boards.  The  latter  part  of  the  second  paragraph  of  sec- 
tion 6,  requiring  the  rules  and  regulations  prescribed  by 
the  Courts  of  Common  Pleas  to  be  followed  by  the 
Boards  of  Viewers.  Sections  7,  8,  9  and  10  were  also 
held  to  be  void.  Holding  that  what  was  left  of  the  act 
comprised  a  workable  scheme,  capable  of  standing  by 
itself,  the  Court  below  appointed  a  Board  of  Viewers  as 
prayed  for  in  the  petition. 

The  county  of  Berks  and  the  petitioner  have  each  ap- 
pealed from  the  decision,  and  the  api>eals  have  been 
argued  together,  and  both  will  be  disposed  of  in  this 
opinion. 

The  question  raised  is  whether  the  Act  of  June  23, 
1911,  P.  L.  1123,  is  unconstitutional  in  whole  or  in  part 
by  reason  of  the  insufficiency  of  the  title.  The  appel- 
lant Reber  contends  that  the  act  is  entirely  constitu- 
tional, while  the  appellant  the  County  of  Berks  main- 
tains that  no  part  of  the  statute  in  question  can  be  sus- 
tained. The  constitutional  provision  said  lo  be  violated 
is  section  3  of  article  III  as  follows :  "No  bill,  except 
general  appropriation  bills,  shall  be  passed  containing 
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more  than  one  subject,  which  shall  be  clearly  expressed 
inthetitle.^' 

The  title  of  the  act  here  in  question  is  "An  Act  estab- 
lishing in  each  county,  a  Board  of  Viewers;  prescribing 
their  duties ;  providing  for  their  appointment  as  viewers, 
road  juries,  juries  of  view,  and  commissioners  to  view 
land ;  and  providing  for  the  charges  upon  the  respective 
counties  in  the  matter  of  salaries,  costs  and  expenses 
thereof." 

The  provisions  of  sections  1,  2  and  3,  which  were  sus- 
tained by  the  Court  below,  may  be  briefly  stated  as  fol- 
lows: 

Section.  1.  There  is  hereby  established  in  each  county 
of  the  Commonwealth,  a  Board  of  Viewers,  consisting  in 
counties  containing  over  one  million  inhabitants  of  from 
six  to  nine  members;  and  in  other  counties  from  three  to 
nine,  the  number  to  be  determined  by  the  Judges  of  the 
Court  of  Common  Pleas  of  the  proper  county.  The 
qualifications  of  members  of  the  Board  are  defined  and 
provisions  made  for  declaring  the  office  vacant  when  a 
member  ceases  to  be  qualified,  and  for  filling  vacancies. 

Section  2.  The  Judges  of  the  Courts  of  Common  Pleas 
shall  appoint  the  members  of  the  Board  of  Viewers  for 
their  respective  counties.  The  Courts  of  Common  Pleas 
shall  make  rules  and  regulations  for  the  government  and 
proceedings  of  the  Boards,  and  may  alter,  amend,  modify 
and  rescind  the  same. 

Section  3.  Members  of  the  Boards  shall  be  appointed 
for  three  years,  and  may  be  reappointed.  They  may  also 
be  removed  by  the  Courts  of  Common  Pleas.  The  Judges 
of  the  Common  Pleas  may  also  fill  vacancies  in  the 
Boards. 

The  general  purpose  of  the  statute  was  to  create  in 
each  county  a  Board  of  Viewers  from  whose  members  a 
selection  is  to  be  made,  to  act  as  viewers  and  juries  in 
particular  cases.  The  manner  in  which  this  is  to  be  done 
is  set  forth  in  section  5  substantially  as  follows :  When- 
ever a  petition  is  presented  to  any  Court,  Judge  or 
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Judges,  praying  for  the  appointment  of  viewers,  &c.,  the 
Court  shall  appoint  a  Board  of  View  of  three  members 
from  among  the  Board  of  Viewers  of  the  county  as  such 
viewers,  &c.,  in  the  particular  case.  The  records  filed  by 
such  Board,  when  concurred  in  by  two  of  its  members, 
shall  have  the  same  force  and  effect  as  records  of  the 
Boards  of  View,  and  exceptions  taken  thereto,  in  the 
same  manner  as  under  existing  laws.  Vacancies  in 
Boards  of  View  may  be  filled  by  the  Court. 

The  title  gives  fair  notice  that  a  Board  of  Viewers  is 
to  be  established  in  each  county,  whose  members  are  to 
act  as  viewers,  and  upon  road  juries,  juries  of  view,  &c. 
The  title  is  quite  sufficient  to  give  notice  of  any  legisla- 
tion properly  pertaining  to  the  rights,  duties  and  powers 
of  the  Boards  of  Viewers,  and  of  the  members  thereof. 
The  intention  to  deal  with  this  subject — the  ap- 
pointment of  a  Board  of  Viewers — thus  appear- 
ing, anyone  interested  must  look  to  the  body  of 
the  Act  to  find  the  manner  in  which  the  sub- 
ject is  dealt  with.  Provision  for  attaining  va- 
rious objects  which  relate  to  the  general  subject  of  the 
bill  may  be  dealt  with  by  its  terms,  without  making  it 
subject  to  the  charge  of  containing  more  than  one  sub- 
ject. In  the  present  case,  the  various  provisions  with 
regard  to  the  appointment  of  a  Board  of  Viewers,  pre- 
scribing their  duties,  the  comi)ensation  to  be  paid  to  them 
and  fixing  the  responsibility  for  its  payment,  are  all  mat- 
ters closely  allied,  and  naturally  to  be  considered  to- 
gether. They  are  all  germane  to  the  main  purpose  of  the 
act.  The  Court  below  recognized  the  validity  of  the 
statute  in  so  far  as  it  empowers  the  Courts  of  Common 
Pleas  to  appoint  the  members  of  the  Board  of  Viewers 
for  their  respective  counties,  but  he  considered  the  title 
defective  in  that  it  did  not  give  notice  that  the  act  con- 
tained provisions  regulating  the  procedure  of  the  par- 
ticular juries  drawn  from  the  general  Board.  The  title 
expresses  the  purpose  of  the  Act  as  being  to  prescribe  the 
duties  of  the  members  of  the  County  Boards  of  View. 
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This  includes  the  discharge  of  duty  as  ^^viewers/'  mem- 
bers of  "road  juries,"  members  of  "juries  of  view" 
and  "commissioners  to  view  land,"  whenever  they 
are  so  appointed.  It  follows,  therefore,  that  the  an- 
nouncement in  the  title  "prescribing  their  duties" 
must  cover  the  duties  discharged  as  members  of 
sub-Boards  as  well  as  of  the  general  Board.  No 
reasonable  person  would  be  misled  by  the  language 
of  the  title  in  this  respect.  It  is  difficult  to  regard 
with  any  degree  of  seriousness  the  suggestion  that 
the  authority  given  to  the  Courts  of  Common  Pleas  to 
establish  rules  and  regulations  for  the  guidance  of  the 
Boards  of  Viewers,  whose  members  they  appointed,  is  an 
infringement  upon  the  rights  and  dignity  of  the  Courts 
of  Quarter  Sessions.  The  chief  purpose  of  the  statute 
was  to  provide  a  competent  and  efficient  piece  of  ma- 
chinery, which  when  once  in  operation  could  be  made 
available  by  any  authority  having  need  for  its  services. 
Once  established,  the  membership  of  the  Board  of  View- 
ers is  to  be  at  the  service  of  any  Court  or  Judge  who  may 
find  it  necessary  to  appoint  viewers.  It  is  a  matter  of 
no  importance  whether  the  rules  for  the  guidance  of  the 
Board  be  promulgated  by  a  Judge  of  the  Court  of  Com- 
mon Pleas  or  by  the  same  individual  sitting  in  the  Court 
of  Quarter  Sessions.  While  these  are  separate  and  dis- 
tinct Courts,  yet  the  Judges  comprising  them  are  the 
same  men.  The  notice  given  by  the  title  of  the  purpose 
of  the  bill  to  establish  Boards  of  Viewers,  and  to  pre- 
scribe their  duties  naturally  and  fairly  involves  pro- 
visions for  the  formulation  of  rules  and  regulations  for 
their  guidance.  These  are  to  be  prescribed  by  the  Courts 
of  Common  Pleas,  by  whom  the  Boards  are  appointed. 
The  fact  that  members  of  the  Board,  when  serving  as 
members  of  the  sub-Boards,  will  act  upon  certain  cases 
referred  to  them  by  the  Court  of  Quarter  Sessions  cannot 
with  any  degree  of  accuracy  or  propriety  be  regarded  as 
in  any  way  subjecting  the  Court  of  Quarter  Sessions  to 
the  control  of  the  Common  Pleas.   As  the  law  stood  prior 
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to  the  Act  of  1911,  appeals  from  the  reports  of  viewers, 
even  when  appointed  by  the  Quarter  Sessions,  most  be 
taken  to  the  Common  Pleas.  Under  the  Constitntion  the 
Judges  of  the  Common  Pleas  and  of  the  Quarter  Sessions 
are  the  same  persons,  and  as  said  above,  it  seems  imma- 
terial whether  they  lay  down  rules  for  the  viewers  in  one 
capacity  or  the  other. 

Nor  do  we  find  ourselves  able  to  agree  with  the  Court 
below  in  the  conclusion  that  the  title  does  not  give  requi- 
site notice  of  the  provisions  of  the  act  which  require  the 
counties  to  pay  the  salaries  or  compensation  of  the  mem- 
bers of  the  Boards  of  Viewers,  the  exi)ense  of  maintain- 
ing quarters  for  their  accommodation  and  providing 
them  with  stenographers  and  clerical  assistance,  and  the 
costs  of  proceedings  before  juries  of  view.  The  portion 
of  the  title  referring  to  this  matter  is  in  these  words, 
*T)roviding  for  the  charges  upon  the  respective  counties, 
in  the  matter  of  salaries,  costs  and  expenses  thereof 
This  language  cannot  be  regarded  as  being  anything  but 
a  plain  indication  that  the  bill  contains  provisions  im- 
posing on  counties  the  salaries  of  the  members  of  the 
Board,  and  the  cost  of  its  maintenance.  It  says  so  in 
plain  words.  It  gives  notice  that  the  charges  attending 
upon  the  establishing  of  the  Board  of  Viewers  in  each 
county  are  to  be  placed  upon  the  respective  counties,  and 
further  specifies  the  particulars  of  the  charges  as  being 
in  the  matter  of  salaries,  costs  and  expenses  thereof;  that 
is,  of  the  Board.  Section  4  of  the  bill  provides  in  sub- 
stance that  in  counties  having  over  one  million  inhabi- 
tants each  member  of  the  Board  shall  receive  a  salary  of 
f 5,000  per  annum,  payable  out  of  the  county  treasury. 
In  other  counties  each  member  shall  receive  not  less  than 
f  2.00  nor  more  than  f  5.00  per  day,  as  the  Judges  of  each 
county  may  determine,  to  be  paid  out  of  the  county 
treasury.  The  word  salary  is  appropriate  in  the  one 
sense,  while  in  the  other  the  daily  compensation  would 
proi)erly  come  under  the  reference  in  the  title  to  ''costs 
and  expenses."   We  think  a  common  sense  reading  of  the 
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title  shows  that  the  word  "thereof  at  the  end  refers  not 
to  the  immediate  antecedent^  but  to  the  subject  matter  of 
the  act,  the  Board  of  Viewers,  to  be  established  in  each 
county.  It  was  for  this  Board  that  provision  was  being 
made.  Before  the  passage  of  this  act,  members  of  boards 
of  viewers,  road  juries  and  similar  bodies  were  paid  daily 
wages  for  the  time  spent  in  the  employment.  The  use  of 
the  word  "salaries"  in  the  title  of  this  act  appropriately 
refers  to  the  annual  compensation  paid  to  the  members  of 
the  Boards  of  Viewers  in  counties  containing  more  than 
a  million  inhabitants.  It  will  be  noted  that  salaries  are 
to  be  paid  only  in  those  counties.  In  other  counties,  con- 
taining less  than  one  million  inhabitants,  daily  compen- 
sation is  to  be  made  only  for  each  day  actually  and  neces- 
sarily spent  by  each  member  of  the  Board  of  Viewers 
in  the  performance  of  the  duties  of  his  office. 

It  is  urged  that  the  statute  in  question  places  upon  the 
counties  a  considerable  burden  in  the  way  of  costs  and 
expense,  which  has  in  such  proceedings  heretofore  been 
borne  by  the  parties  thereto ;  and  it  is  contended  that  the 
title  is  therefore  defective  in  not  giving  explicit  notice  of 
this  change.  A  moment's  reflection  will,  however,  show 
that  this  criticism  is  in  reality  directed  against  the  effect 
or  result  of  the  legislation.  It  is  not  the  function  of  the 
title  of  a  bill  to  catalogue  the  results  which  may  flow 
from  its  enactment  into  law.  These  results  may  be  many 
and  far-reaching,  and  they  may  not  even  be  known  or 
anticipated  to  the  full  extent  at  the  time  of  the  passage 
of  the  bill.  Under  the  constitutional  requirement  the 
purpose  of  the  title  is  merely  to  give  warning  to  the  pub- 
lic and  to  the  legislators  of  that  which  may  actually  be 
found  in  the  body  of  the  act,  so  as  to  lead  to  further  in- 
quiry. It  is  to  the  contents  of  the  statute  only  that  the 
title  is  required  to  point,  and  not  to  its  results. 

The  Court  below  apparently  sustained  another  objec- 
tion, that  the  Act  of  June  23, 1911  violates  section  6,  ar- 
ticle III  of  the  Constitution,  which  provides  "No  law 
shall  be  revived,  amended  or  the  provisions  thereof  ex- 
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tended  op  conferred  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  revived,  amended,  extended  or  con- 
ferred, shall  be  re-enacted  and  published  at  length."  In 
this  we  think  he  was  mistaken,  for  the  act  seems  to  come 
directly  within  the  rule  laid  down  in  Greenfield  Ave.,  191 
Pa.  290,  where  Mr.  Justice  Mitchell  said  (p.  296) :  "An 
act  which  is  complete  in  itself — ^the  purpose,  meaning  and 
full  scope  of  which  are  apparent  on  its  face — ^is  valid, 
although  it  may  operate  to  alter,  extend  or  repeal  a  prior 
act  or  may  provide  for  the  means  of  carrying  its  pro- 
visions into  effect  by  a  reference  to  a  course  of  procedure 
established  by  other  acts  of  the  legislature."  The  same 
principle  was  again  stated  in  Gilbert's  Estate,  227  Pa. 
648,  where  Mr.  Justice  Elkin  said  (p.  651) :  "An  act 
complete  in  itself,  which  applies  an  established  method 
of  procedure,  whether  it  be  by  common  law,  or  statute,  or 
joint  operation  of  both,  to  a  new  class  by  general  refer- 
ence only,  does  not  violate  the  constitutional  provision 
as  to  republication,  though  it  may  operate  to  some  ex- 
tent as  an  extension  of  a  previous  statute."  See  also 
Clarion  County  v.  Clarion  Township,  222  Pa.  350.  The 
meaning  of  the  statute  under  consideration  is  plain ;  it 
establishes  a  new  system  and  is  complete  within  itself  in 
so  far  as  its  scope  extends,  and  it  needs  the  aid  of  no 
other  statute  to  give  it  effect. 

With  the  wisdom  or  desirability  of  the  legislation  we 
have  nothing  to  do.  Evidently  it  was  felt  that  there  was 
need  of  improvement  in  the  character  of  the  work  done 
by  viewers  in  estimating  damages  caused  by  the  exercise 
of  the  power  of  eminent  domain.  The  legislature  has  en- 
deavored to  meet  this  need  by  providing  a  system  in 
which  jurors  and  members  of  boards  of  view,  through 
permanent  appointment,  may  gain  the  knowledge  and 
experience  in  dealing  with  these  questions  which  will 
yield  better  results.  If  the  method  prescribed  does  not 
work  well,  or  if  the  imposition  of  the  costs  of  maintain- 
ing the  system  upon  the  counties  shall  prove  to  be 
burdensome  or  unjust,  the  remedy  is  to  be  sought  from 
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the  legislature.    Objections  based  upon  such  grounds 
are  not  for  the  proper  consideration  of  the  courts. 

Bearing  in  mind  that  the  title  is  not  be  an  index  of 
the  contents  of  the  bill,  that  it  need  not  include  subjects 
indirectly  affected,  and  that  it  is  not  to  be  a  catalogue 
of  the  effects  of  the  legislation,  we  haye  examined  the 
act  in  question,  section  by  section,  and  do  not  find  in  it 
anything  to  which  in  the  proper  constitutional  sense, 
the  title  does  not  fairly  point,  or  which  may  not  reason- 
ably be  considered  as  germane  to  that  which  is  fairly 
indicated  in  the  title.  We  therefore  hold  that  the 
statute  as  a  whole  is  constitutional. 

The  assignments  of  error  in  the  appeal  of  Ck)nrad  S. 
Beber  at  No.  12  January  Term,  1912  are  sustained. 
The  assignments  of  error  in  the  appeal  of  the  County  of 
Berks  at  No.  13  January  Term,  1912,  are  oyerruled,  and 
the  judgment  of  the  court  below,  in  so  far  as  it  holds 
any  part  of  the  act  in  question  to  be  unconstitutional,  is 
reyersed. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX 


ACCOMMODATION  NOTES. 
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tee.    Nixon's  Estate,  27. 
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ACTIONS. 

1.  Cause  of  action — Principal  and  surety — Bond — Foreign 
attachment — Amendment — Damages — Different  measure  of 
damages — Judgment — Foreign  corporation — Acts  of  June  IS, 
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ADVERTISEMENTS. 

1.  Municipalities — Municipal  contract — Supplemental  con' 
tract — Repair  of  streets — Competitive  bidding.  Iiewls  t. 
Phila.,  260. 

AFFIDAYIT  OF  DEFENSE,  see  Practice  C.  P. 

AMENDMENTS. 

1.  Appeal — Proceedings  for  possession — Petition  and  an' 
swer—Act  of  April  20,  1905,  P.  L.  289.  lorle  t.  Armstrong 
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tice  of  termination — Attornment — Parties.    Haines  t.  Elf- 
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3.  New  cause  of  action — Statute  of  limitationa — New  parties 
— Negligence. 

A  new  cause  of  action  cannot  be  introduced,  nor  new  parties 
brought  in,  nor  a  new  subject  matter  presented,  nor  a  vital 
and  material  defect  in  the  pleadings  be  corrected,  after  the 
statute  of  limitations  has  become  a  bar. 

Where  an  action  for  negligence  has  been  brought  against 
an  executor  of  a  decedent's  estate,  an  amendment  will  not 
be  allowed  after  the  cause  of  action  has  been  barred  by  the 
statute,  by  making  the  person  previously  described  as  executor, 
defendant  individually,  as  the  sole  devisee  imder  the  will 
of  decedent.  In  such  a  case  the  fact  that  the  party  so 
introduced  individually,  happened  to  have  been  the  legal 
representative  of  the  estate  originally  complained  against^  is 
a  matter  of  no  consequence.    Bender  t.  Penfleld,  58. 

4.  Principal  and  surety — Bond — Foreign  attachment — Cause 
of  action — Damages — Different  measure  of  dam4iges — Judg- 
ment— Foreign  corporation — Acts  of  June  13, 18S6,  P.  L.  568; 
March  20,  J 845,  P.  L,  J 88,  and  March  SO,  1905,  P.  L.  76.  Com 
V.  A.  B.  Baxter  ft   Co.,  179. 

ANIMAI.S. 

1.  Fright  of  horse — Snow — Negligence — Street  railways — 
Evidence,  Funk  t.  Hnmmelitown  ft  Can&pbelUtown  St. 
By.  Co.,  618. 

APPEALS, 

1.  Affidavit  of  defense — Rule  for  judgment — Act  of  AprU 
18,  1874,  P.  L.  6i.    Beek  t.  Sokekter,  253. 

2.  Appeals  from  Superior  Court — Assignments  of  error. 
On  an  appeal  from  the  Superior  Court,  the  assignments  of 

error  filed  in  the  Superior  Court  to  the  judgment  of  the 
court  of  original  instance  should  be  set  forth,  and  the  al- 
leged error  in  acting  upon  these  assignments  should  be  speci- 
fied.    Garrett  t.  Tnmer,  383. 

3.  Appeal  from  Superior  Court — Constitutional  question. 
Where  an  order  following  an  api>eal  from  the  Superior  Court 

states  that  the  appeal  is  allowed  because  a  constitutional 
quection  is  involved,  the  argument  in  the  Supreme  Court  will 
be  limited  to  that  question,  and  if  it  appears  that  the  assign- 
ment of  error  in  the  Superior  Court  relating  to  the  constitu- 
tional question  has  been  abandoned  or  not  pressed  at  the 
argument  in  the  Sui)erior  Court,  it  will  not  be  considered  in 
the  Supreme  Court.     Ckartters  Creek  Bridce,  365. 

4.  Judgment  n.  o.  6. — Effect  of  reversal — New  iriaL 
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Whero  on  an  appeal  from  a  judgment  non  obstante  vere- 
dicto, the  judgment  is  reversed,  and  the  record  remitted  with 
directions  to  the  court  below  to  enter  such  judgment  as  law 
and  right  may  require,  the  case  then  stands  as  though  no  pro- 
ceedings in  the  court  below  had  been  taken  after  the  ren- 
dering of  the  verdict,  and  it  is  for  that  court  below  to 
take  such  action  as  in  its  judgment,  law  and  right  require. 

If  after  such  a  reversal  the  court  below  orders  a  new 
trial  unconditionally,  the  api)ellate  court  on  an  appeal  from 
such  order  will  assume  the  order  was  made  in  the  exercise 
of  a  soimd  discretion,  with  a  view  to  accomplish  the  ends 
of  justice,  and  will  not  reverse  it.  Sloan  v.  P.  AB.  By.  Co., 
165. 

5.  Practice,  C,  P, — New  trial — Judgment  n.  o.  t?. 

Where  the  Supreme  Court  reverses  the  court  below  in 
granting  a  judgment  non  obstante  veredicto,  but  instead  of 
entering  judgment  on  the  verdict,  awards  a  procedendo,  "so 
that  the  court  may  consider  and  dispose  of  the  pending  mo- 
tion for  a  new  trial,"  the  court  below  may  grant  a  new  trial 
without  assigning  any  reason  therefor.  Such  action  is  not 
an  abuse  of  discretion  which  will  be  reviewed  by  the  Supreme 
Court.     Duffy  T.  York  Haven  "W.  ft  P.  Co.,  217. 

6.  Proceedings  for  possession — Petition  and  answer — 
Amendment. 

On  an  appeal  from  an  order  awarding  a  writ  of  possession 
in  proceedings  under  the  Act  of  April  20,  1905,  P.  L.  239, 
an  assignment  of  error  charging  that  the  court  below  erred 
in  entering  judgment  on  an  amended  petition  without  al- 
lowing the  appellant  to  file  an  additional  answer  will  not  be 
sustained  where  it  appears  that  the  amendment  merely  in- 
troduced the  record  of  the  foreclosure  proceedings  on  which 
the  sale  was  based,  that  no  objection  was  apparently  made  to 
its  allowance,  that  no  exception  was  taken,  and  that  the  record 
showed  no  offer  to  file  an  additional  answer.  lorle  t*  Arm- 
strong, 227. 

ARCHITECTS. 

1.  Contract — Building  contract — Extra  work.  Raff  v.  It- 
man,  347. 

2.  Contract — Illegal  contract — Building  contract.  Pase  ▼• 
Moore,  161. 

ASSIGmCENTS  OF  ERROR. 

1.  Appeals — Appeals  from  Superior  Court.  Garrett  t. 
Turner,  383. 
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ATTACHMENTS. 

1.  Foreign  attachment — Principal  and  ewretu — Bend— 
Amendment — Cause  of  action — Damages — Different  measure 
of  damages — Judgment — Foreign  corporation — Acts  of  June 
13,  1836,  P.  L.  668;  March  W,  1846,  P.  L.  188,  and  March 
30,  1906,  P.  L.  76.      Com.  t.  A.  B.  Bajcter  Jk  Co.,  179. 

ATTORNEYS  AT  LAW. 

1.  Attorney  and  client — Contract — Incorporation  of  borough 
— Signers  of  petition — Affidavits  of  defense.  Ulxioh  t.  Mc- 
Tasne,  215. 

2.  Attorney  and  client — Unfaithfulness  of  attorney — Af' 
fidavit  of  defense. 

In  an  action  by  an  attorney  at  law  to  recover  alleged  un- 
paid fees,  wherein  the  plaintiff  bases  his  claim  upon  a  written 
agreement  between  himself  and  the  defendant,  an  affidavit  of 
defense  is  sufficient  which  alleges  unfaithfulness  and  hostility 
by  him  to  the  interests  of  the  defendant  '^in  violation  of 
the  spirit  and  intent  of  said  agreement."  NorrU  t.  Break- 
water Co.,  358. 

AUTOMOBILES. 

1.  Constitutional  law? — Special  legislation — Service  outside 
of  county-- Act  of  April  27,  1909,  P.  L.  266— Change  of 
venue.     Garrett   ▼•   Turner,   383. 

2.  Identity  of  machine — Case  for  jury — Negligence — JfW- 
dence.    Bowlins  ▼•  Roberts,  89. 

3.  Pledge  of  automobiles — Possession — Replevin — Bank- 
ruptcy— Federal  act — Bailment — Act  of  Congress  of  June  25, 
1910,  36  Stat,  at  L.  838,  amending  Section  47  of  Bankrupt 
Act.     Bank  of  N.  A.  ▼.  Penm  Motor  Car  Co.,  194. 

BAILMENT. 

1.  Sale — Contract — Change  of  possession — Rights  of  credi- 
tors— Federal  Act — Pledge  of  automobiles — Possession — Re- 
plevin— Act  of  Congress  of  June  25,  1910,  36  Stat,  at  L.  838, 
amending  Section  47  of  Bankrupt  Act.  Bank  of  H.  A.  v. 
PenA  Motor  Car  Co.,  194u 

BANKRUPTCY. 

1.  Federal  Act — Bailment — Pledge  of  automobiles — Posses-^ 
sion — Replevin — Act  of  Congress  of  June  26,  1910,  36  Stat, 
at  L.  838,  amending  Section  -J?  of  Bankrupt  Act. 

Where  a  bank,  which  has  loaned  mon^  to  the  owner  of 
automobiles  under  an  agreement  to  hold  the  title  to  the  auto- 
mobiles as  a  pledge  in  the  nature  of  collateral  security  for 
the  money  loaned,  permits  the  automobiles  to  remain  for  a 
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time  in  possession  of  the  borrower,  but  a  few  days  before 
bankruptcy  proceedings  are  instituted  against  the  borrower, 
takes  possession  of  the  machines  by  a  writ  of  replevin,  it  is 
not  entitled  to  retain  i>ossession  of  the  machines  as  against 
the  trustee  in  bankruptcy  of  the  borrower.  Under  the  Act 
of  Congress  of  June  25,  1910,  38  Stat,  at  L.  838,  amending 
Sec.  47  of  Bankrupt  Act,  the  trustee  has  the  right  to  take 
possession  of  the  machines. 

In  such  a  case  the  trustee  in  bankruptcy  has  the  same  fight 
during  the  period  of  four  months  immediately  preceding  the 
filing  of  the  petition  in  bankruptcy,  which  an  unsatisfied  exe- 
cution creditor  would  have  had,  if  such  creditor  had  issued 
an  execution  and  levied  upon  the  automobiles  while  thoy 
were  in  the  possession  of  the  pledgor.  Bank  of  N.  A.  t. 
PeiiA  Motor  Car  Co.,  194. 

2.  Practice  C,  P. — Judgment  n.  o.  v. — Binding  insiruc- 
tions.     Pace  t.  Moore,  161. 

BANKS  AKD  BANKING. 

1.  Promissory  notes — Agreement  as  to  extension — Affidavit 
of  defense,    Mntval  Tnut  Co.  ▼•  Stem,  202. 

BENEFICIAL  ASSOCIATIONS. 

1.  Subordinate  division — Property  rights — Dissolution  of 
lodge — Withdrawal  to  another  association. 

The  majority  of  the  members  of  a  subordinate  division  of 
a  beneficial  association  have  no  power  to  carry  the  division 
and  its  property  over  to  another  society  with  which  it  has 
sustained  no  relations  whatever,  against  the  will  of  the  min- 
ority. 

Gorman  v.  O'Connor,  156  Pa.  239  and  State  Counc.  Jr. 
Order  of  United  Am.  Mechanics  of  *Pa.  v.  Emery,  219  Pa. 
461,  distinguished  and  explained.    Kayley  t.  MoCourt,  804. 

BONDS. 

1.  Bond  in  condemnation  proceedings — Corporations — Water 
companies — Act  of  April  29,  187 U,  P.  L,  7S — Practice  C,  P. 
Petition.     Oak  Grove  Water  Co.  v.  Tkoinpflon,  486. 

2.  Criminal  law — Compounding  of  felony — Act  of  March 
81,  1860,  P.  L.  S82— Duress.    Fountain  v.  Bigbain,  35. 

8.  Invalid  issue  of  bonds — Mortgage — Corporations — Pay* 
ment  for  stock  and  bonds.  GKiaraatee  T,  ft  T.  Co.  t.  Dil- 
worth  Coal  Co.,  594. 

4.  Municipalities — Sewer  assessments — Failure  to  make 
adequate  assessments.    Nolan  t.  Beading  City,  867. 
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5.  Principal  and  surety — Foreign  attachment — AmendmerU 
— Cause  of  action — Damages — Different  measure  of  damages 
— Judgment — Foreign  corporation — Acts  of  June  IS,  18S6, 
P.  L.  568;  March  20, 18^5,  P.  L.  188,  and  March  SO,  1906,  P.  L 
76.     Com.  T.  A.  B.  Baxter  ft  Co.,  179. 

6.  Principal  and  surety — Public  contract.  Fkllm.  t.  Neill, 
117. 

7.  Several  bonds — Principal  and  surety — Contributions. 
FideUt7  ft  I>ep-  Co.  ▼.  PlUUipfl,  469. 

BONDS  AND  WARRANTS. 

1.  Mortgage — Judgment — Affidavit  of  ownership—Act  of 
April  2S,  190S,  P.  L.  261.     Kecne  Home  t.  Startsellt  110. 

BOROUGHS. 

1.  Acceptance  of  street  by  borough — Defective  bridge — Neg^ 
ligence — Nonsuit.    Ormikt  ▼.  Dioksom  City  Boro.,  536. 

2.  Incorporation  of  borough — Contract — Attorney  and  client 
— Signers  of  petition — Affidavit  of  defense.  Ulriek  t.  Me- 
Tasne,  215. 

BRIDGES. 

1.  Defective  bridge — Acceptance  of  street  by  borough — Neg^ 
ligence — Boroughs — Nonsuit.  Oraat  ▼•  Diokson  City  Boro., 
586. 

BROKERS. 

1.  Real  estate  brokers — Principal  and  agent — Commissions 
— Procuring  a  purchaser.    Steveiuion  ▼•  Baimaw,  512. 

BUILDING  CONTRACTS. 
1.  See  Contracts. 

BUILDING  RESTRICTIONS. 

1.  Deed — Offensive  purpose  or  occupation — Public  garage. 
Hibberd  t.  Edwards,  454. 

BY-LAWS. 

1.  Corporations — Officers — Legislative  charter.  IiOTell  t. 
Women's  Peima.  8.  P.  C.  A.,  601. 

CHARITIES. 

1.  Charitable  use — Trusts  and  trustees — Valley  Forge — Cor- 
porations—Shares— Acts  of  April  29,  187^,  P.  L.  IS,  May  SO, 
189S  P.  L.  18S,  and  ApHl  7,  1905,  P.  L.  117.  Centennial  * 
Memorial  Asen.  of  V.  F.,  206. 

2.  Charitable  bequests — Wills — Witness — Disinterested  wit- 
ness—Act of  June  7,  1911,  P.  L.  702.  Shoemaker's  BHate, 
402. 
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CHAETERS. 

1.  Charters  of  the  first  class — Corporations — Restrictions  as 
to  sale  of  liquors,    Mooie  Home  Ama.  Cluirter,  404. 

2.  Legislative  charter — Corporations  —  By-laws  —  Officers. 
IiOTell  ▼•  Women's  Penma.  8.  P.  C.  A«,  601. 

CHAUFFEURS. 

1.  Negligence — Elevator — Unguarded  shaft,  Kiiuiey  v. 
IiocomobUe  Co.,  95. 

COLLATERAL  INHERITANCE  TAX. 

1.  Taxation — Remaindermen — Decedents'  .estates — Act  of 
May  6  1887,  P.  L.  79— Constitutional  law,  JeweU's  Estate, 
119. 

COMMISSIONS. 

1.  Executors  and  administrators — Legacies,  Fox's  Estate, 
105. 

2.  Principal  and  agent — Real  estate  broker — Procuring  a 
purchaser,     Stevenson  ▼.  Bannan,  512. 

COMMON  CARRIERS. 

1.  Carriers  of  goods — Inadequacy  of  facilities — Burden  of 
proof — Railroad — Judgment  non  obstante  veredicto— New 
Trial 

Where  an  attempt  is  made  by  a  carrier  of  goods  to  show 
adequacy  of  facilities  under  ordinary  conditions  and  excuse 
failure  to  meet  the  demands  made  upon  it  in  a  particular 
instance  because  of  extraordinary  demands,  a  question  of  fact 
is  raised  which  the  jury  alone  can  determine,  since  the 
law  has  no  fixed  standard  for  the  measure  of  duty  in  such 
case. 

A  railroad  company  is  bound  to  do  all  that  is  reasonable 
and  use  all  reasonable  means  by  increasing  the  number  of  its 
tracks  and  warehouses  to  accommodate  its  increased  business, 
and  whether  it  has  done  this  in  a  given  case  is  a  question  for 
the  jury. 

Where  a  railroad  company  permitted  produce  dealers  to 
unload  their  cars  in  a  particular  yard  known  as  the  produce 
yard,  and  allowed  thera  two  free  days  for  that  purpose,  and 
time  thereafter  on  demurrage,  a  dealer  whose  potatoes  were 
delayed  in  an  outer  yard  until  they  rotted,  because  of  a  con- 
gestion in  the  produce  yard,  is  entitled  to  have  a  jury  de- 
termine in  a  suit  to  recover  damages  for  the  detention  whether 
the  railroad  company  had,  under  all  the  circumstances,  done 
all  that  it  could  to  provide  sufficient  facilities  in  the  produce 
yard;  and  he  cannot  be  deprived  of  such  a  right  by  an  in^ 
Vol.  coxxxv-^1 
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COMMON  CASSIER8— continued. 

stmction  that  if  he  and  the  other  dealers  helped  to  hlotk  the 
yard  with  their  cars  after  the  expiration  of  the  free  days, 
there  could  he  no  recoyery. 

In  such  a  case  where  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  the  court  entered  judgment  for 
defendant  non  obstante  veredicto  because  the  plaintiff  and 
other  dealers  themselves  caused  the  congestion  in  the  yard, 
the  Supreme  Court  reversed  the  judgment  and  awarded 
a  venire  facias  de  novo  so  as  to  secure  a  trial  of  the  case 
on  the  issues  which  were  properly  involved. 

When  an  emergenpy  arises  and  more  business  is  suddenly 
and  unexpectedly  cast  ui>on  a  carrier  than  he  is  able  to 
accommodate,  unless  the  carrier  decline  to  receive  the  excess 
offered,  some  shippers  must  necessarily  be  delayed;  yet  if 
the  carrier  does  receive  the  goods  without  notice  to  the 
shipper  of  the  circimistances  likely  to  occasion  delay  or  fail  to 
obtain  his  assent,  express  or  implied,  to  the  delay,  he  will 
be  bound  to  transi>ort  the  goods  within  a  reasonable  time, 
notwithstanding  such  emergency.  Joynes  t.  Pemna.  B.  B. 
Co.,  232. 

COMPOUNDING  OF  FELONY  see  Criminal  Law. 

CONFLICT  OF  LAWS. 

1.  Corporations — Stockholders — Assessments  —  Defenses — 
Foreign  corporations.    Freaoli  v.  Hardimg,  79. 

CONSPIEACY  see  Criminal  Law. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  question — Appeals — Appeal  from  Super' 
ior  Court.    Cliartieni  Creek  Bridge,  365. 

2.  Decedents'  estates — Widow's  $5fi00  preference — Act  of 
April  1,  1909,  P.  L.  87.    Deegaa's  Estate,  88. 

8.  Decedents'  estates — Widow's  $5fl00  preference — Act  of 
April  1,  1909,  P.  L.  87.    Mereer's  Entate,  178. 

4  Decedents'  estates — Widow^s  $6,000  preference — Statutes 
— Amendment  of  statutes — Acts  of  April  8,  18SS,  P.  L,  $15; 
April  11,  m8,  P.  L.  636;  AprU  20,  1869,  P.  L.  77,  and  April 
1,  1909,  P.  L.  87.     Chtenthoer's  Estate,  178. 

6.  Special  legislation — Automobile — Service  ouiside  of 
county-^Act  of  AprU  27,  1909,  P.  L.  266— Change  of  venns. 

The  Act  of  April  27,  1909,  P.  L.  265,  relating  to  motor 
vehicles  and  providing  that,  in  actions  for  damages  against 
the  owners  of  such,  service  may  be  had  in  another  countf 
than  where  the  accident  occurred  and  the  suit  is  brought^ 
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CONSTITUTIONAL  LAW— continued. 

is  constitutional  and  does  not  violate  Art.  Ill,  Sec.  7,  of 
the  Constitution  of  Pennsylvania,  which  provides  that  the 
general  assembly  shall  not  pass  any  local  or  special  law 
'^regulating  the  practice  or  jurisdiction  of,  or  changing  the 
rules  of  evidence  in  any  judicial  proceeding  or  inquiry  before 
courts.'' 

The  people  who  own,  use  or  operate  automobiles  may 
very  properly  be  classed  together  and  made  subject  to  legis- 
lation which,  though  distinctive,  is  appropriate  to  them,  pro- 
vided the  legislation  applies  to  all  within  the  class  and  affects 
them  all  alike.  Trades,  occupations  and  professions  are 
proper  subjects  of  classification. 

The  Act  of  April  27,  1909,  P.  L.  265,  does  not  change  the 
venue  of  the  action.  Legislation  authorizing  service  of  pro- 
cess can  in  no  sense  be  properly  construed  as  changing  the 
venue  of  the  action.  There  can  be  no  change  of  venue  until 
the  defendant  has  been  brought  into  court.  If  a  change  of 
venue  is  then  to  be  made,  it  will  be  on  the  application  of  one 
of  the  parties. 

The  Act  of  April  27,  1909,  P.  L.  265,  Sec.  24,  is  an  entirely 
new  provision,  and  does  not  amend  the  Act  of  July  9,  1901, 
P.  L.  614,  or  any  other  act,  and  therefore  does  not  violate 
Art  m.  Sec.  6,  of  the  Constitution  relating  to  amendment 
of  acts.     Garrett  v.  Turner,  383. 

6.  Taxation — Collateral  inheritance  tax — Decedents'  estates 
— Remaindermen — Act  of  May  6,  1887,  P.  L.  79,  Jewell's 
Estate,  119. 

7.  Title  of  act — Amendment  of  act — Road  jury — Act  of 
June  28,  1911,  P.  L.  11£S, 

The  Act  of  June  23,  1911,  P.  L.  1123,  entitled  "An  act 
establishing  in  each  county,  a  Board  of  Viewers,  prescribing 
their  duties ;  providing  for  their  appointment  as  viewers,  road 
jury,  juries  of  view,  and  commissioners  to  view  land;  and 
providing  for  the  charges  upon  the  respective  counties  in 
the  matter  of  salaries,  costs  and  expenses  thereof,"  does  not 
violate  Article  III,  Section  3  of  the  Constitution  as  con- 
taining more  than  one  subject  in  its  title,  or  as  containing 
subjects  not  fairly  expressed  in  the  title. 

Under  the  constitutional  requirements  the  purpose  of  the 
title  is  merely  to  give  warning  to  the  public  and  to  the  legis- 
lators of  that  which  may  actually  be  found  in  the  body  of  the 
act,  so  as  to  lead  to  further  inquiiy.  It  is  to  the  contents 
of  the  statute  only  that  the  title  is  required  to  point,  and  not 
to  its  results. 
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CONSTITUTIONAL  LAW-^continued. 

The  title  of  a  statute  is  not  to  be  an  index  of  the  contents 
of  the  bill,  nor  include  subjects  indirectly  afEected,  nor  cata- 
logue the  effects  of  the  legislation. 

The  Act  of  June  23,  1911,  P.  L.  1123,  does  not  violate  Sec. 
6,  Article  IH  of  the  Constitution,  relating  to  revival  and 
amendment  of  acts. 

An  act  which  is  complete  in  itself — ^the  purpose,  meaning 
and  full  scope  of  which  are  apparent  on  its  face — is  valid,  al- 
though it  may  operate  to  alter,  extend  or  repeal  a  prior  act, 
or  may  provide  for  the  means  of  carrying  its  provisions  into 
effect  by  a  reference  to  a  course  of  procedure  established 
by  other  acts  of  the  legislature.    Heller's  Petitioii*  622. 

CONTRACTS. 

1.  Attorney  and  client — Incorporation  of  borough — Signers 
of  petition — Affidavits  of  defense. 

An  attorney  at  law  cannot  obtain  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  an  action  against  the  signers 
of  a  petition  to  incorporate  a  borough,  for  his  professional 
services  in  procuring  the  incorporation,  where  he  does  not 
aver  in  his  statement  of  claim  that  the  person  who  brought 
him  the  petition  was  authorized  by  the  defendants  to  obtain 
the  plaintiff's  services  or  employ  him  as  an  attorney,  or 
aver  that  the  defendants  in  any  way  recognized  him  as  acting 
for  them  as  an  attorney  in  the  matter.  The  mere  fact  that 
the  defendants  were  petitioners  for  the  incorporation  is  not 
sufficient  to  impose  upon  them  liability  for  the  attorney's  fees 
in  securing  the  charter.    XJlrioh  ▼•  MoTasue,  215. 

2.  Building  contract — Extra  work — Architect, 

Where  a  building  contract  provides  that  no  alterations  shall 
be  made  except  upon  the  written  order  of  the  architects 
with  the  amount  to  be  paid  stated,  and  the  architects  in 
giving  a  written  order  for  extra  work,  instead  of  stating 
the  amount  to  be  paid  for  it,  merely  direct  the  contractor 
"to  keep  an  account  of  the  cost  of  it,"  the  owner  will  be 
held  to  have  waived  the  provision  of  the  contract,  if  it  ap- 
I>ears  that  after  the  architects  had  approved  the  contractor's 
bill,  which  included  the  extras,  and  given  him  a  final  cer- 
tificate, the  owner  paid  large  sums  on  account  thereof  with- 
out objection.     BalF  ▼•  Isman,  347. 

3.  Building  contracts — Substantial  performance — Province 
of  court  and  jury. 

Where  a  party  acting  honestly,  and  intending  to  fnlfill  his 
contract,  performs  it  substantially,  but  fails  in  some  com- 
paratively   unimportant    particulars,    the    other   parly   will 
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not  be  permitted  to  enjoy  the  fruits  of  such  imperfect 
performance  without  paying  a  fair  compensation-  according  to 
the  contract,  receiving  a  credit  for  any  loss  or  inconvenience 
suffered. 

There  must  in  every  case  be  substantial  performance  of 
the  contract,  and  unless  there  be  substantial  compliance, 
there  can  be  no  recovery;  but,  whether  there  has  been  sub- 
stantial performance,  depends  upon  the  character  of  the 
changes  or  alterations  complained  of,  whether  they  materially 
affect  the  completed  structure  and  were  in  good  faith  hon- 
estly intended  to  fulfill  the  contract.  Whether  the  party  acted 
in  good  faith,  and  whether  the  departures  were  material 
are  generally  questions  for  the  jury.  This  is  always  true 
if  the  facts  relating  to  the  good  faith  of  the  plaintiff  and 
the  materiality  of  the  changes  or  alterations  are  in  dispute. 

In  an  action  to  recover  a  balance  on  a  building  contract 
where  there  is  evidence,  although  disputed,  that  the  owner 
had  authorized  the  contractor  to  lower  the  elevation  of 
houses  which  were  being  built  under  the  contract,  and  as 
a  consequence  certain  changes  in  the  cellar  windows  followed 
as  a  necessary  consequence,  the  question  of  substantial  com- 
pliance is  for  the  jury. 

Such  a  case  is  also  for  the  juiy  where  an  explanation  of 
a  failure  to  provide  certain  joists  of  the  size  specified  is 
consistent  with  an  honest  intention  to  faithfully  perform 
the  contract,  and  the  evidence  shows  that  this  defect  was 
easily  remedied.    Pressy  ▼•  MoComaok,  443. 

4.  Building  contract — Time  limit — Delay. 

Where  a  building  contract  provides  a  time  limit,  but  the 
contractor  after  the  expiration  of  the  time  limit,  has  been 
permitted  to  continue  the  work  and  receives  payment  therefor, 
the  owner  will  be  deemed  to  have  waived  the  provision  as  to 
the  time  limit. 

In  an  action  to  recover  a  balance  on  a  building  contract, 
where  the  owner  claims  deductions  for  delay,  and  the  contrac- 
tor sets  up  a  waiver  of  the  penalty  for  delay  by  the  owner, 
the  court  does  not  commit  reversible  error  in  refusing  a 
point  which  amounted  to  binding  instructions  to  make  the 
deduction  claimed  without  reference  to  whether  the  owner 
had  made  any  objection  to  the  delay,  or  by  his  conduct,  had 
given  the  contractor  groimds  for  believing  that  the  penalty 
for  delay  would  not  be  enforced.  Prenny  t*  MeOonuMk, 
448. 
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5.  Contractor  and  sub-contractor — Negligence — Master  and 
servant — Safe  place  to  work.    Metiser  t*  Oramp»  17. 

6.  Duress — Invalidity  of  contract, 

A  contract  obtained  by  duress  or  acts  of  coercion  or  intimi- 
dation may  be  invalidated.  Under  such  circumstances  the 
party  coerced  is  not  exercising  his  free  will,  but  executing 
the  will  of  the  party  who  subjects  him  to  the  coercion,  and, 
therefore,  the  instrument  bearing  his  signature  is  not  the 
contract  of  the  party  against  whom  it  is  sou^^t  to  be  en- 
forced. The  test  is  not  so  much  the  means  by  which  the 
party  was  compelled  to  execute  the  contract  as  it  is  the 
state  of  mind  induced  by  the  means  employed, — the  fear 
which  made  it  impossible  for  him  to  exercise  his  own  free 
wilL 

The  threat  must  be  of  such  a  nature  and  made  under  such 
circumstances  as  to  constitute  a  reasonable  and  adequate 
cause  to  control  the  will  of  the  threatened  person,  and 
must  have  that  effect,  and  the  act  sought  to  be  avoided 
must  be  performed  by  such  person  while  in  such  con- 
dition. 

A  threat  of  unlawful  imprisonment  is  not  duress,  unless 
it  is  made  for  an  unlawful  purpose,  such  for  instance,  as 
compelling  the  satisfaction  of  a  debt  by  payment  in  money, 
or  by  the  execution  of  an  obligation  to  secure  it. 

The  defense  of  duress  is  open  only  to  the  party  upon  whom 
it  is  imposed,  and  a  third  party  who  has  become  surety  &r 
the  payment  of  the  claim  cannot  avail  himself  of  the  plea 
unless  he  signed  the  obligation  without  knowledge  of  the 
duress;  but  there  are  certain  exceptions  to  the  rule,  among 
which  is  the  case  of  a  mother-in-law  becoming  surety  for  a 
son-in-law,  where  the  latter  is  living  amicably  with  his  wife, 
and  the  two  families  are  on  the  usual  terms  of  intimacy  and 
friendship. 

In  such  a  case  it  is  for  the  jury  to  determine  whether 
the  bond  given  by  the  mother-in-law  was  her  voluntary  act, 
or  was  executed  under  threats  of  prosecution  of  her  son-in- 
law  which  deprived  her  of  the  exercise  of  her  free  wilL 

If  the  threats  were  made,  although  not  in  her  presence, 
but  with  the  intention  that  they  should  be  communicated 
by  others  to  her,  for  the  purpose  of  coercing  her  in  signing 
the  bonds,  it  is  competent  to  show  the  threats,  that  they 
were  communicated  to  her,  and  what,  if  any,  effect  th^ 
had  in  inducing  her  to  sign  the  bond.  Fonmtalm  t. 
85. 
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I.  Illegal  contract — Building  contract — Architect. 

An  agreement  by  a  building  contractor  to  pay  bonds  to  the 
architect  of  the  owner  for  services  in  overseeing  the  work,  or 
for  securing  the  award  of  the  contract,  is  illegal.  Pac«  t« 
Moore,  161. 

8.  Independent  contractor— Negligence — MuniciptUities — 
— Caving  in  of  street.    Earley  t*  Philm*,  153. 

9.  Joint  contract — Signature  of  parties — Failure  to  sign 
— Parol  evidence. 

Where  a  joint  contract  in  writing  shows  on  its  face  that 
it  is  to  be  signed  by  two  persons  as  parties  of  the  first  part, 
and  one  person  as  party  of  the  second  part,  and  one  of  the 
parties  of  the  first  part  refuses  to  sign  after  the  other  two 
persons  had  signed,  the  instrument  is  ineffective,  and  all 
parties  are  discharged.  If  in  such  a  case  the  party  of  the 
first  part  who  had  signed  the  agreement  and  who  paid  over 
money  to  the  party  of  the  second  part,  brings  an  action  to 
recover  said  money,  he  may  show  by  his  own  parol  testi- 
mony that  he  was  induced  to  advance  his  own  money  on  the 
express  promise  of  the  defendant  that  if  the  written  agreement 
should  not  become  operative  by  reason  of  the  failure  of 
the  other  party  of  the  first  part  to  sign  it,  the  money  should 
be  refunded.  Such  a  parol  agreement  is  entirely  outside  and 
independent  of  the  written  agreement.  Bnaeh  t*  Shmter, 
690. 

10.  Municipal  contracts — Municipalities — Collusion  between 
city  officials  and  contractor — Findings  of  fact — Supplemental 
contract — Repair  of  streets — Advertising — Competitive  bid- 
ding.   Lewi*  ▼.  PhilJUt  260. 

II.  Municipal  contract — Municipalities — Conspiracy — Com- 
petitive bidding — Accounting — Equity.  Anders  t*  PhiUu, 
126. 

12.  Principal  and  surety — Contribution  among  sureties, 
ICalone  ▼•  Stewart,  99. 

13.  Promissory  note — Evidence.    Tatem  t.  GaUoway^  420. 

14.  Public  contract — Principal  and  surety — Bond.  Pl&ila. 
T.  Neill.  117. 

16.  Sale — Change  of  possession — Rights  of  creditors — Bail" 
ment.    Bank  of  N.  A«  t*  Peiia  Motor  Gar  Go**  194. 

16.  Written  agreement — Parol  evidence — Affidavit  of  dO" 
fense — Payment. 

In  an  action  upon  a  written  contract  for  goods  sold  and 
delivered,  an  affidavit  of  defense  is  insufficient,  which  merely 
sets  up  a  prior  parol  agreement  at  variance  with  it»  without 
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any  offer  to  prove  at  the  trial  that  the  parol  terms  were 
omitted  by  fraud,  accident  or  mistake. 

In  such  a  case  it  is  clearly  insufficient  for  the  defendant  to 
aver  that  he  was  too  busy  to  read  the  written  contract  pre- 
sented to  him  by  the  clerk  of  the  plaintiff,  and  took  the 
word  of  the  clerk  that  it  contained  the  agreement  whicb 
the  defendant  had  previously  made  with  the  plaintiff,  without 
any  averment  that  he  could  not  read,  or  that  he  had  no  oppor- 
tunity to  read  the  paper  before  signing  it,  or  that  the  cleik  had 
outlined  certain  facts  to  him  as  contained  in  the  paper  which 
were  not  there,  or  did  any  other  overt  thing  to  mislead  or 
deceive  him. 

^^An  averment  in  an  affidavit  of  defense  that  the  plaintiff 
accepted"  something  in  payment  of  its  claim  is  the  aver- 
ment of  a  conclusion  and  as  such  is  insufficient  to  prevent 
a  summary  judgment.    Lemtea  Briok  Co.  t*  Klllfia,  144. 

CORPORATIONS. 

1.  Beneficial  associations — Subordinate  division — Property 
rights — Dissolution  of  lodge — Withdrawal  of  another  asso- 
ciation,   Kayley  ▼•  MoGonrt,  304. 

2.  By-laws — Officers — Legislative  charter. 

A  corporation  organized  under  a  l^slative  charter  and  having 
as  its  object  a  purpose  in  which  the  public  alone  was  interested 
was  given  by  its  charter  power  to  make  by-laws  **for  electing 
its  officers  and  members,  and  for  the  general  regulation  and 
management  of  its  affairs."  The  charter  also  provided  that 
the  incorporators  should  meet  and  "elect  a  president,  ten  vice 
presidents,  a  recording  secretary,  a  corresponding  secretary, 
and  twenty-four  persons  who  shall  form  a  board  of  managers; 
all  of  these  officers  shall  constitute  an  executive  committee,  and 
in  them  shall  be  vested  the  control  and  management  of 
the  affairs  of  the  said  corporation,  and  the  executive  com- 
mittee may  appoint  such  other  officers  as  may  be  necessaiy 
for  the  transaction  of  the  business  of  the  society."  The  cor- 
poration adopted  a  by-law  which  provided  that  'the  business 
of  the  society  shall  be  administered  by  a  president,  ten  vice 
presidents  to  represent  the  city  of  Philadelphia,  and  one,  or 
as  many  more  as  may  be  considered  desirable,  for  each  county 
in  the  state."  The  by-law  further  provided  for  the  election 
of  the  other  officers  prescribed  by  the  charter,  and  concluded 
with  the  words  '*who  together  shall  constitute  an  executive 
committee."  After  the  adoption  of  the  by-laws  the  corpora- 
tion increased  the  number  of  its  vice  presidents  firom  ten 
to  twenty-two,  twelve  of  these  representing  different  counties 
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in  the  state.  Held,  (1)  that  all  of  the  vice  presidents  thus 
increased  in  niunber  were  members  of  the  executive  committee 
and  entitled  to  vote  at  its  meetings;  (2)  that  the  provision 
in  the  charter  giving  the  executive  committee  power  to  ap- 
point other  officers  than  those  enumerated  in  the  charter  was 
sufficient  to  sustain  the  by-law  and  to  authorize  an  increase 
in  the  number  of  vice  presidents;  (3)  that  there  was  no  intent 
shown  by  the  legislature  to  make  a  distinction  among  the 
vice  presidents,  and  that  therefore  they  were  all  entitled  to 
act  as  members  of  the  executive  committee.  I<oTeU  ▼.  Wom- 
en's Peiina.  S.  P.  C.  A.,  601. 

3.  Charters  of  ihe  first  class — Restriction  as  to  sale  of 
liquors. 

Where  the  petitioners  for  a  charter  for  a  corporation  of 
the  first  class  make  it  appear  to  the  court  that  they  do  not 
desire  or  intend  that  intoxicating  liquors  shall  be  furnished 
or  permitted  on  the  premises  of  the  corpo^tion,  and  the 
court  in  granting  the  charter  inserts  a  restrictive  stipulation 
as  to  intoxicating  liquors,  the  court  cannot  subsequently  be 
convicted  of  an  abuse  of  discretion  in  refusing  to  strike  such 
stipulation  from  the  charter.  Moose  Home  Assn.  Charter, 
404. 

4.  Electric  light  companies — Conflicting  rights — Mainte- 
nance of  wire^ — Interference  of  wires. 

As  between  electrical  companies  exercising  similar  fran- 
chises upon  the  same  streets  priority  carries  superiority  of 
right. 

The  subsequent  license  is  under  the  duly  to  so  construct 
and  maintain  its  wires  and  lines  as  not  to  interfere  with 
the  right  of  the  prior  occupant  of  the  streets  to  properly 
maintain  and  operate  its  lines  and  to  transact  the  business 
it  is  authorized  by  its  franchise  to  transact. 

Equity  will  enjoin  all  interference  of  junior  companies  with 
senior  companies  which  is  not  strictly  imavoidable,  and  this 
without  regard  to  the  extra  cost  of  the  methods  which  might 
be  necessary  for  the  junior  company  to  use  to  prevent  such 
interference. 

The  company  having  the  prior  right  upon  the  street  is 
entitled  to  as  much  space  therein  as  is  reasonably  necessary 
for  the  safe  and  successful  operation  of  its  line,  including 
any  additional  space  that  it  may  be  reasonably  anticipated 
will  become  necessary  in  the  future  for  the  growth  and  en- 
largement of  its  business. 

There  is  no  right,  without  the  consent  of  the  other  party. 


Digitized  by 


Google 


850  INDEX. 

COBJ^ORATIO^S—continued. 

in  one  electric  light  company  to  attach  in  any  way  its 
wires  to  the  poles  of  another  electric  light  company,  or  to 
attach  the  wires  of  another  electric  light  company  to  its  own 
poles.     Edison  Elec  IlL  Co.  ▼.  Citiseiis  Elee.  Go^  492. 

6.  Foreign  corporation — Principal  and  sureiu — Bond— 
Foreign  attachment — Amendment — Cause  of  action — Dam- 
ages— Different  measure  of  damages — Judgment — Acts  of 
June  IS,  18S6,  P.  L.  668;  March  20, 1846,  P.  L.  188,  and  March 
SO,  1906,  P.  L.  76.     Com.  ▼•  A.  B.  Baxter  *  Co.,  179. 

6.  Mortgage — Invalid  issue  of  bonds — Payment  for  stock 
and  bonds. 

Where  a  corporation  issues  $156,000  of  honds  and  $166,000 
of  stock  in  payment  for  real  estate  worth  only  $156,000,  and 
thereafter  issues  $144,000  of  honds  and  $144,000  of  stock 
for  which  honds  and  stock  it  receives  only  $144,000  in  cash, 
so  that  for  its  whole  hond  and  stock  issue  of  $600,000  it  has 
received  only  $300,000  in  property  and  cash,  its  whole  bond 
issue  may  be  void  in  the  hands  of  those  who  originally  re- 
ceived the  bonds;  and  if,  on  a  scire  facias  on  the  mortga«re 
given  to  secure  the  bonds,  it  appears  that  all  of  the  bonds 
are  in  the  hands  of  the  original  holders,  the  validity  of  the 
issue  of  the  bonds  is  a  question  that  must  be  submitted  to 
the  juiy.  Gnaraatee  T.  A  T.  Co.  ▼.  Dilwortli  Coal  Com 
594. 

7.  Stock — Full  paid  stock — Rights  of  a  bona  fide  purchaser. 
A  bona  fide  purchaser  for  value  and  without  notice,  of 

the  stock  issued  by  a  corporation  as  paid  up,  cannot  be  held 
liable  on  such  stock  in  any  way  either  to  the  corporation,  cor- 
porate creditors  or  other  persons  even  though  the  stock  was 
not  actually  paid  up  as  represented. 

Where  a  person  in  open  market,  in  good  faith  and  without 
notice,  purchases  certificates,  such  stock  is  to  be  deemed 
'^aid  up"  in  his  hands,  and  he  is  protected  as  a  bona  fide 
purchaser,  even  though  there  is  nothing  on  the  face  of  the 
certificates  stating  that  they  are  paid  up.  French  ▼•  Hard- 
ing, 79. 

8.  Stockholders — Assessments — Defenses — Foreign  corpora' 
tions — Conflict  of  laws. 

In  an  action  by  a  receiver  of  a  foreign  corporation  against 
a  stockholder,  a  resident  of  Pennsylvania,  to  recover  an  as- 
sessment authorized  by  a  decree  of  a  court  having  jurisdic- 
tion of  the  affairs  of  the  corporation,  the  defendant  cannot 
question  the  findings  of  insolvency,  and  the  foundations  of 
the  assessments,  but  he  can  set  up  any  defense  which  is  per- 
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sonal  to  himself  in  which  are  involved  his  rights  as  a  bona 
fide  holder  of  the  stock.    French  ▼•  Harding,  79. 

9.  Unregistered  foreign  corporation — Principal  and  agent — 
Personal  liability  of  agent — Building  contract,  Baff  ▼.  Is- 
mmMf  347. 

10.  Valley  Forge — Trusts  and  trustees — Charitable  use — 
Shares'-Acts  of  ApHl  29,  187i,  P-  L,  73;  May  SO,  189S,  P.  L, 
183,  and.  April  7,  1906,  P.  L.  117.  Centennial  *  Memorial 
Aun.  of  V.  Fm  206. 

11.  Water  companies — Bond  in  condemnation  proceedings 
Act  of  April  29,  187^,  P.L,  73— Practice,  C.  P,— Petition, 

The  court  of  common  pleas  is  justified  in  refusing  to  ap- 
prove a  bond  offered  by  a  water  company  in  condemnation 
proceedings,  where  the  only  proof  relied  upon  by  the  com- 
pany as  to  the  presentation  of  the  bond  to  the  owner  and 
that  the  owner  and  the  company  could  not  agree  upon  the 
amount  of  damages  claimed,  is  tha  affidavit  of  a  person  who 
is  not  shown  by  the  record  to  have  had  any  connection  what- 
ever with  the  company. 

Where  a  water  company  filed  a  bond  in  condemnation  pro- 
ceedings and  the  owner  excepts  to  the  bond  on  the  ground 
that  there  was  no  averment  or  proof  that  the  company  was 
a  Pennsylvania  corporation,  or  that  it  had  the  power  to  ap- 
propriate land  and  waters  in  the  jurisdiction  of  the  court, 
and  further  that  the  company  had  no  authority  either  by 
statute  or  by  charter  to  appropriate  the  land  and  water  de- 
scribed in  the  bond,  and  the  company,  although  filing  answers 
denying  avennents  in  the  exceptions,  does  nothing  further 
to  substantiate  the  answers,  the  Court  of  Common  Pleas  will 
be  justified,  after  the  expiration  of  a  year,  in  entering  a  de- 
cree refusing  to  approve  of  the  bond. 

Although  the  Act. of  April  29,  1874,  P.  L.  73,  under  which 
water  companies  are  incorporated  and  given  the  right  of 
eminent  domain,  does  not  require  a  formal  petition  to  be 
presented  to  the  court  asking  for  the  approval  of  a  bond  re- 
fused by  a  landowner  when  tendered  to  him  by  the  com- 
pany to  secure  to  him  damages  for  the  taking  of  his  property, 
the  proper  and  better  practice  is  to  file  such  a  petition  at 
the  time  the  approval  of  the  bond  is  asked  for. 

Such  a  petition  should  set  forth  (1)  the  corporate  power 
of  the  water  company  to  take  the  land  under  the  right  of 
eminent  domain;  (2)  an  accurate  description  of  the  land 
by  metes  and  bounds,  evidenced  by  an  accompanying  draft 
of  the  same;  (3)  the  failure  of  the  company  and  of  the  land- 
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owner  to  agree  upon  the  amount  of  damages  daimed;  (4) 
tender  by  the  company  to  the  landowner  of  a  bond  with  at 
least  two  sufficient  sureties,  and  (5)  the  refusal  of  the  land- 
owner to  accept  the  bond,  and  that  written  notice  was  given 
to  him  of  tho  time  when  the  same  would  be  presented  for 
filing  in  court  for  approval. 

If  the  averments  in  the  petition,  or  any  of  them,  should 
be  denied  by  the  landowner,  the  findings  of  the  court  on  a 
hearing  on  exceptions  or  answer  to  the  petition,  would  be- 
come part  of  the  record  from  which  an  appellate  court  could 
determine  whether  error  was  committed  in  approving  or  re- 
fusing to  approve  the  bond.  Omk  Ototo  WmUat  Oo.  ▼• 
Thompson,  486. 

RIMINAL  LAW. 

1.  Compounding  of  felony — Act  of  March  SI,  1860,  P.  L. 
382— Bond— Duress. 

In  an  action  upon  a  bond  where  the  defense  is  that  the 
bond  was  signed  by  the  surety  to  prevent  her  son-in-law  from 
being  prosecuted  for  forgery,  the  burden  is  upon  the  defendant 
to  show  that  the  plaintiff  committed  the  offense  of  compound- 
ing a  felony.  In  such  a  case  the  essential  ingredients  of 
the  crime  set  up  as  a  defense  to  the  bond,  are  (1)  that  a 
forgery  was  committed;  (2)  that  the  obligee  in  the  bond 
had  knowledge  of  the  actual  commission  of  the  offense  at 
the  time  he  took  the  bond,  and  (3)  that  in  consideration  of 
being  given  the  bond  to  secure  its  indebtedness  he  agreed  *Ho 
compoimd  or  conceal  the  crime." 

Under  the  Act  of  March  31,  1860,  P.  L.  382,  it  is  "a  knowl- 
edge of  the  actual  commission  of  any  forgery,"  and  not  a 
knowledge  of  the  party  who  committed  the  forgery,  that 
is  the  essential  element  of  the  offense. 

Where  compounding  of  felony  is  set  up  as  a  defense  in  an 
action  on  a  bond,  it  is  only  necessaiy  for  the  defendant  to 
establish  the  commission  of  the  offense  by  the  preponderance 
of  testimony.  In  such  a  case  a  threat  to  prosecute  the  prin- 
cipal in  the  bond  is  in  itself  evidence  for  the  jury  of  the  plain- 
tiff's knowledge  that  the  principal  had  committed  the  forgery 
charged.    Fonntaim  t.  Bisluun,  85. 

2.  Conspiracy — Municipalities — Municipal  contract — Com- 
petitive bidding — Accounting — Equity.  Anders  ▼•  Pkllm.* 
125. 

8.  Murder — Degree — Province  of  court  and  jury. 
On  the  trial  of  an  indictment  for  murder,  the  question  of 
the  degree  of  murder  goes  to  the  jury  with  the  question  of 
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guilt)  and  a  peremptory  instruction  which  withdraws  it  is 
erroneous;  but  it  is  always  within  the  province  of  the  court 
to  point  out  the  duty  of  the  jury  under  the  law  and  the 
eridence  if  they  are  left  free  to  act. 

Where  it  appears  that  the  killing  was  committed  for  the 
purpose  of  robbery  the  court  conmiits  no  error  in  telling  the 
jury  that  if  this  was  so  it  was  murder  in  the  £rst  degree,  and 
that  it  was  their  duty  to  so  find,  if  he  further  says  **I  do 
not  intend,  by  saying  this  to  take  away  from  you  or  to 
interfere  with  the  right  which  you  have  under  the  law  to 
fix  the  degree."    Com.  t*  Romenoy  407. 

4.  Murder — Reasonable  doubt — Charge, 

On  the  trial  of  an  indictment  for  murder,  two  points  on 
the  subject  of  reasonable  doubt  were  presented,  in  one  of 
which  the  court  was  asked  to  say  that  if  there  was  a  rea- 
sonable doubt  as  to  any  material  circumstance  sought  to 
be  proved  by  the  commonwealth  as  a  link  in  the  chain  of 
proof,  the  verdict  should  be  not  guilty,  and  in  the  other 
that  unless  each  fact  proved  by  the  commonwealth  was 
consistent  with  the  prisoner's  guilt,  etc.,  there  should  be 
acquittal.  In  affirming  the  points  the  court  called  attention 
to  the  words,  '^material  circumstances"  used  in  the  first  and 
in  answering  the  second  said  that  the  fact  must  be  a  material 
fact  that  was  a  necessary  link  in  the  chain  which  made  out 
the  commonwealth's  case.  Held,  that  these  instructions  as 
to  reasonable  doubt  were  without  error.  Oonu  t«  Romeucs 
407. 

DAMAGES. 

1.  Assumption  of  risk — Master  and  servant — Negligence. 
Helfenbein  t.  Wohlfeld,  302. 

2.  Different  measure  of' damages — Principal  and  surety — 
Bond — Foreign  attachment — Amendment — Cause  of  action — 
Judgment — Foreign  corporation — Acts  of  June  IS,  1836,  P. 
L.  668;  March  20,  1846,  P.  L.  188,  and  March  SO,  1906,  P.  L. 
76.     Com.  T.  A.  B.  Baxter  *  Co.,  179. 

8.  Falling  through  trap  door — Elevator — Negligence — Mas- 
ter and  servant — Failure  of  signal  apparatus.  Hnrat  t. 
Reading  Abattoir  Co.,  548. 

4.  Negligence — Infant — Erroneous  charge.  Ott  t.  Pl&ila.t 
854. 

5.  Negligence — Safe  place  to  work — Master  and  servant — 
Contractor  and  sub-contractor.    Metiger  v.  Cramp,  17. 

6.  Railroads — Negligence — Sparks — Case  for  jury.  Bid- 
loek  T.  B.  *  O.  B.  R.  Co.,  417. 


Digitized  by 


Google 


654  INDEX 

BAUAQES— continued. 

7.  Road  law — Widening  street — Title  to  land—DedieaiiUni 
—-Deed,    Kaufnuum   ▼.   Phila^   276. 

DEBTOR  AND  CREDITOR. 

1.  Rights  of  creditors — Sale — Contract — Change  of  posses- 
sion — Bailment,  Baak  of  N.  A.  v.  Peaa  Motor  Cakr  Co^ 
194. 

DECEDENTS'  ESTATES. 

1.  Decedents'  debts — Lien  on  real  estate — Act  of  June  H, 
1901,  P.  L.  562 — Hushar^  and  wife — Fromissory  note-con- 
veyance in  fraud  of  creditors. 

Where  a  husband  gives  his  wife  a  promissoiy  note  payable 
at  his  death,  and  after  the  death  of  his  wife  conyeys  all 
of  his  real  estate  to  his  son  in  consideration  of  the  latter 
supporting  him  for  life,  the  executor  of  the  wife  cannot 
after  the  death  of  the  husband  maintain  a  bill  in  equity  to 
decktre  the  deed  to  the  son  fraudulent  and  void  as  to  the 
wife's  estate  and  for  a  decree  that  the  property  conveyed 
by  the  deed  should  be  liable  for  the  note,  where  it  appears 
that  the  lien  of  the  debt  represented  by  the  note  had  not 
been  continued  as  required  by  the  Act  of  June  14,  1901,  P. 
L.  562,  and  that  the  decree  if  entered  would  b^  of  a  date 
more  than  two  years  after  the  death  of  the  decedent; 
and  this  is  true,  even  if  the  conveyance  to  the  son  had  been 
in  fraud  of  the  wife's  estate.     Garrett  v.  Moore,  379. 

2.  Taxation — Collateral  inheritance  tax — Remaindermen — 
Constitutional  law — Act  of  May  6,  1887,  P.  L.  79.  JewelTs 
Estate,  119. 

3.  Widow's  $5,000  preference^ Act  of  April  1,  1909,  P.  L. 
87 — Constitutional  law. 

The  Act  of  April  1,  1909,  P.  L.  87,  applies  to  the  estut© 
of  an  intestate  whose  widow  has  elected  to  take  against  the 
will.     The  act  is  constitutional.     Mercer's  Estate,  178. 

4.  Widow's  $5,000  preference — Constitutional  law — Act  of 
April  1,  1909,  P.  L.  87. 

The  Act  of  April  1,  1909,  P.  L.  87,  giving  to  widows  of 
decedents  $5,000  preference  in  distribution,  applies  not  only 
to  estates  of  intestates,  but  also  to  the  estate  of  testates  where 
the  widow  elects  to  take  against  the  wiU.  The  act  is  constitu- 
tional.    Deegaa's  Estate,  88. 

5.  Widow's  $5,000  preference  —  Statutes  —  Amendmeni^  of 
statutes — Constitutional  law — Acts  of  April  8, 18S3,  P.  L.  $15; 
April  11,  1848,  P.  L.  536;  April  20,  1869,  P.  L.  77,  and  April 
1,  1909,  P.  L.  87. 
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The  Act  of  April  1,  1909,  P.  L.  87,  creating  the  widow's 
$5,000  preference,  applies  not  only  to  estates  of  intestates,  but 
also  to  the  estate  of  testates  where  the  widow  elects  to  take 
against  the  will. 

The  Act  of  April  1,  1909,  P.  L.  87,  entitled  "An  act  to 
amend  Section  1  of  an  act  entitled  *An  act  relating  to  the 
descent  and  distribution  of  the  estates  of  intestates,'  passed 
and  approved  April  8, 1833,  defining  and  declaring  the  interest 
that  shall  descend  to  and  vest  in  the  surviving  husband  or 
wife  of  such  intestate,"  does  not  violate  Article  III,  Sec.  6, 
of  the  Constitution,  which  provides  that  ^4io  law  shall  be 
revived,  amended,  or  the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title  only  but  so  much  thereof 
as  is  revived,  amended,  extended  or  conferred  shall  be  re- 
enacted  and  published  at  length."  The  act  refers  to  the 
general  law  in  force  at  the  time  of  its  passage,  and  not  to 
any  special  or  particular  statutes ;  therefore  the  constitutional 
requirement  as  to  re-enactment  and  publication  has  no  ap- 
plication. 

Where  the  reference  in  an  adopting  statute  is  to  the  law 
generally  which  governs  the  particular  subject  and  not  to 
any  specific  act  or  part  thereof  designated  in  the  adopting  act, 
the  reference  means  the  law  at  the  time  the  exigency  arises 
as  to  which  the  law  is  to  be  applied;  and  there  is  no  dis- 
tinction between  acts  relating  or  referring  to  procedure,  and 
acts  affecting  substantive  rights. 

The  Act  of  April  1,  1909,  P.  L.  87,  giving  the  widows  a 
preference  of  $5,000  does  not  violate  the  constitution  as 
being  inadequate  in  title,  although  the  act  is  construed  as 
being  applicable  to  the  estate  of  testates  where  the  widow 
elects  to  take  against  the  will,  inasmuch  as  the  act  deals  with 
the  $5,000  as  a  part  of  an  intestate's  estate,  and  not  as  a 
part  of  a  testate's  estate. 

That  portion  of  a  testator's  estate  which  the  widow  elects 
to  take  against  her  husband's  will  comes  to  her  by  virtue 
of  the  statute,  not  as  the  estate  of  a  testate,  and  as  such 
devised  or  bequeathed  to  her,  but  as  an  estate  of  an  intestate. 
Chientlioer's  Estate,  67. 

6.  Wills  —  Construction  —  Remaindermen.  MoFilUn's 
Eirtate,  175. 

7.  Wills-^Construction — Vested  and  contingent  remain- 
ders.    Mmmt**  Estate,  289. 

8.  Wills — Conversion — Blending  real  and  personal  estate-^ 
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Intention — Construction.    Martin  t.  ProrideiLt  Ii.  *  T.  Co., 

281. 

DEEDS. 

1.  Building  restriction — Offensive  purpose  or  occupation— 
Public  garage, 

A  building  restriction  in  a  deed  which  forbids  the  erection 
upon  the  land  of  **any  tavern,  drinking  saloon,  steam  miH, 
tannery,  slaughter-house,  skin-dressing  establishment,  glue, 
soap,  candle  or  starch  factory,  or  other  building  for  ofPensire 
purpose  or  occupation,"  is  broad  enough  to  include  a  public 
garage  for  the  hire,  storage  and  repair  of  automobiles  and  the 
furnishing  of  such  supplies  as  they  may  need.  Hibberd  ▼• 
Edwards,  454. 

2.  Construction — Intention — Surrounding  circumstances — 
Passageway — Pavement, 

The  words  of  a  grant  are  to  receive  a  reasonable  construc- 
tion and  one  that  will  accord  with  the  intention  of  the  parties; 
but,  in  order  to  ascertain  their  intention  courts  will  look  into 
the  circumstances  under  which  the  grant  was  made. 

Where  a  market  company  owning  a  passageway  along  its 
property  sixteen  feet  wide  with  a  pavement  five  feet  wide 
elevated  above  the  cartway,  enters  into  an  agreement  with  an 
adjoining  owner  by  which  the  latter  opens  a  strip  of  his  land 
ten  feet  wide  "for  the  purpose  of  widening  the  said  passage- 
way (that  is  the  sixteen-foot  passageway)  at  that  part  to 
the  width  of  twenty-six  feet  for  the  common  use  and  privilege 
as  a  street  or  passageway"  for  both  parties,  their  successors 
and  assigns,  and  thereafter  for  forty  years  twenty-one  feet 
of  the  passageway  remained  as  a  cartway  for  the  use  of 
wagons,  successor  in  title  to  the  ten-foot  strip  will  not  be 
permitted  to  construct  a  pavement  with  a  curb  elevated  several 
inches  above  the  cartway  and  covermar  the  entire  ten  feet 
upon  which  the  easement  was  originally  imposed;  and  this 
is  the  case  although  during  later  years  a  pavement  had  been, 
constructed  upon  the  ten-foot  strip,  but  on  a  level  with  tiie 
cartway. 

In  such  a  case  the  owner  of  the  ten -foot  strip  will  not  be 
required  to  remove  grating,  doors,  etc.  if  they  do  not  obstruct 
the  right  of  passace. 

In  Pennsylvania  the  owner  of  land  who  srrants  a  right  of 
way  over  it  conveys  nothinir  but  the  right  of  passage  and 
reserves  all  incidents  of  ownership  not  granted.  Mareaatilt 
Idb.  Co.  ▼•  Fidolit7  Trust  Co^  5. 
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3.  Partition— Husband  and  wife — Entireties.  Stoffal  ▼• 
Jarris,  50. 

4.  Recording  acts — Notice — Duty  of  inquiry — Diversion  of 
water — Waters — Easement. 

Where  a  person  purchases  land  through  which  runs  a 
stream  with  full  notice  of  the  existence  of  a  dam  on  the 
land  of  an  upper  riparian  owner,  which  diverted  the  waters 
of  the  stream,  it  is  his  duty  to  inquire  as  to  the  source  of 
the  right  to  divert  the  water,  and  if  he  failed  to  make  such 
inquiry,  when  by  reason  thereof  he  coiJd  have  learned  that 
the  right  existed  by  an  unrecorded  agreement  between  the 
upper  riparian  owner  and  a  person  who  owned  both  tracts 
at  the  date  of  the  unrecorded  agreement,  he  cannot  maintain 
an  action  of  trespass  against  the  upper  riparian  owner  for 
the  diversion  of  the  waters  of  the  stream.  Esiaemaa  ▼. 
Parkembnrs  Iron  Co.*  439. 

5.  Road,  law — Widening  street — Title  to  land — Dedication — 
Damages,    Kaufmann   ▼.   Pldla.,   276. 

6.  Setting  aside  deed — Equity — Confidential  relation — Phy- 
sician— Fraud — Responsive  answer.  Matthaei  ▼•  Pownall, 
460. 

DEVISES. 

1.  Will — Construction — Estate  in  fee  simple.  WoUf  ▼. 
Hafer,  681. 

DUKESS. 

1.  Criminal  law — Compounding  of  felony — Act  of  March  SI, 
I860,  P.  L.  S8B — Bond — Contracts — Invalidity  of  contract. 
Fountain  ▼•  Bi^^lianiy  35. 

EASEMENT. 

1.  Deeds — Recording  acts — Notice — Duty  of  inquiry — Di-* 
version  of  water — Waters,  Eshleman  ▼.  Parkembnrs  Iron 
Co^  439. 

ELECTRIC  LIGHT  COMPANIES. 

1.  Corporations — Conflicting  rights — Maintenance  of  wires 
— Interference  of  wires.  Edison  Eleo.  IlL  Co.  ▼•  Citisens 
Eloe.  Co.,  492. 

2.  Live  wire — Negligence — Constructive  notice — Evidence 
— Case  for  jury.    Borstein  t.  Phila.  Eleo.  Co.*  53. 

ELEVATORS. 

1.  FaUing  through  trap  door — Failure  of  signal  apparatus 
— Negligence — Master    and    servant.    Hnrst    t. 
Abattoir  Co.»  548. 

Vol.  ccxxxv — 42 
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2.  Unguarded  shaft — Chauffeur—Negligence.  XIsmj  t. 
Xioooiiiobile  Co.,  95. 

3.  Unguarded  elevator  shaft — Negligence — Evidence — Lia- 
hility  of  lessee.    Mills  t.  Bramdes,  219. 

ENTIRETIES. 

1.  Partition — Husband  and  wife — Deed.    Stoffal  t.  Ja»- 

TiB,   60. 

EQUITY. 

1.  Accounting — Interrogatories. 

A  decree  in  equity  will  not  be  reversed  because  of  the  re- 
fusal of  the  court  below  to  compel  a  defendant  insurance 
company  to  answer  certain  interrogatories  in  advance  of  the 
trial,  where  it  appears  that  the  subject  matter  of  the  interrog- 
atories was  brought  out  at  the  trial  by  the  examination  of 
the  defendant's  officers,  and  that  certain  of  the  interrogatories 
were  of  such  a  nature  that  an  answer  to  them  would  have 
been  equivalent  to  the  rendering  of  an  account  in  advance  of 
a  decree  awarding  it.  Orange  t*  Penn  Mmt.  Idf e  lam.  C«^ 
820. 

2.  Findings  of  fact — Evidence — Review. 

On  a  bill  in  equity  for  an  accounting  of  royalties  alleged 
to  be  due  under  a  license  agreement  where  the  issue  turns 
upon  an  alleged  oral  agreement  set  up  as  a  defense,  a  finding 
of  the  chancellor  based  upon  sufficient  evidence  that  no  sudi 
oral  agreement  existed,  will  not  be  reversed  by  the  appellate 
court  in  the  absence  of  manifest  error.  Gibsoa  t*  Jobason* 
116. 

3.  Findings  of  fact — Negligence — Mistake — Trust  and  trus- 
tees. 

The  findings  of  fact  by  a  chancellor  that  a  trust  estate 
had  been  subjected  to  great  loss  by  the  negligent  act  of  the 
trustee,  if  based  upon  sufficient  evidence,  will  not  be  re- 
versed by  the  appeUate  court  if  there  is  no  palpable  error. 

When  the  facts  to  be  found  depend  upon  conflicting  testi- 
mony, it  is  the  duty  of  the  chancellor,  as  it  is  of  a  jury  to 
give  due  consideration  to  all  of  it,  to  reconcile  it,  if  possible 
and  with  an  open  mind  make  findings  based  upon  the  weight 
of  it. 

Where  a  bill  in  equity  is  filed  against  a  trustee  for  an 
accounting  of  moneys  lost  through  an  improper  sale  of  real 
estate,  and  other  parties  are  joined  as  defendants  who  appear 
and  answer,  and  it  appears  that  all  of  the  defendants  are 
interested  in  the  property  sold  or  the  proceeds  thereof,  die 
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court  in  entering  a  decree  against  the  trustee  may  also  enter 
a  decree  against  the  other  defendants  that  they  pay  certain 
sums  to  the  trustee,  if  it  appears  that  they  deceived  the 
trustee  to  his  loss.    Newman  v*  SlireTe,  450. 

4.  Findings  of  fact — Review — Railroads, 

The  findings  of  fact  of  a  court  of  equity  relating  to  owner- 
ship of  tracks  in  a  dispute  between  two  railroad  companies 
as  to  a  right  to  a  connection  between  the  two  lines,  will  not 
be  disturbed  by  the  appellate  court  when  based  upon  sufficient 
evidence,  and  where  there  is  no  manifest  error.  North  Shore 
B.  B.  Co.  V*  PennA.  Co.,  395. 

5.  Insurance  companies — Accounting — Right  of  policy 
holders. 

In  a  proper  case  a  policy  holder  in  a  mutual  insurance 
company  has  a  right  to  an  accoimting  of  the  moneys  of  the 
company  to  which  he  is  entitled  under  his  contract,  and  he 
is  not  to  be  dismissed  with  the  statement  that  he  is  bound 
by  the  actions  of  the  trustees  of  the  company;  but  he  will 
not  be  awarded  a  decree  where  the  court  finds  as  a  fact  that 
the  trustees  have  acted  in  good  faith  and  in  accordance  with 
the  contract  and  the  law.  Oranc^  ▼•  Peam  Mmt.  Life  Ins. 
Co.,  320. 

6.  Municipalities — Municipal  contract — Conspiracy — Oom- 
petitive  bidding — Accounting,    Anders  ▼•  PhUa.,  125. 

7.  Nuisance — Encroachment  on  public  highway — Injunc- 
tion— Signs,    Green  v.  Thresher,  169. 

8.  Setting  aside  deed — Confidential  relation — Physician — 
Fraud — Responsive  answer. 

The  relation  of  a  physician  to  his  patient  is  one  of  trust 
and  confidence,  and  while  such  relation  does  not  per  se  forbid 
the  acceptance  of  a  gift  or  conveyance  by  him  from  his 
patient,  the  burden  is  on  the  physician  to  prove  that  such 
gift  or  conveyance  was  fairly  and  honestly  obtained,  and 
that  the  transaction  was  above  suspicion. 

Where  a  conveyance  of  the  greater  part  of  the  grantor's 
estate  was  made  to  one  occupying  a  confidential  relation  to- 
wards him,  it  is  not  necessary  that  actual  fraud  should  appear 
in  order  that  the  conveyance  may  be  set  aside. 

In  a  suit  in  equity  by  the  heirs  of  a  deceased  grantor 
against  the  grantee,  a  physician,  to  have  the  conveyance  set 
aside,  the  evidence  showed  that  the  defendant  was  a  near 
neighbor,  friend  and  attending  physician  of  the  grantor  who 
reposed  great  confidence  in  him.  On  the  day  before  the  grant 
the  defendant  wrote  to  the  grantee  who  lived  in  a  boarding 
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house  kept  by  a  woman  over  eighty  years  of  age  and  several 
miles  from  his  relatives,  deprecating  a  sale  of  a  hundred  acre 
farm  which  was  four-fifths  of  the  grantor's  whole  estate 
and  worth  about  $8,000.  In  this  letter  the  grantee  conveyed 
to  the  grantor's  mind  a  value  of  the  farm  much  below  its  real 
worth,  and  promised  that  if  the  farm  was  deeded  to  the  grantee 
that  he  would  not  only  pay  the  sum  of  $400  per  year,  but 
would  obligate  himself  not  to  dispose  of  the  property  until  the 
grantor  was  satisfied  that  he  would  be  secure  in  his  income, 
and  that  he  would  give  the  latter  free  professional  services, 
and  cheerfully  administer  to  his  wants  and  comforts  during 
life.  The  written  contract  accompanying  the  deed  and  exe- 
cuted by  the  grantor  did  not  contain  the  last  two  stipulations, 
and  the  grantee  did  not  explain  their  omission.  Nor  did  it 
appear  that  the  grantee  had  been  advised  of  his  rights,  or 
that  the  deed  and  contract  had  been  explained  to  him,  or  that 
it  had  been  suggested  to  him  that  he  should  have  the  counsel 
of  an  attorney.  The  evidence  was  sufficient  to  sustain  the 
grantor's  mental  capacity  to  understand  what  he  was  doing, 
and  it  also  appeared  that  he  had  offered  the  farm  to  others 
on  practically  the  same  conditions  that  he  had  convoyed  it 
to  the  defendant.  Held,  (1)  that  the  undisputed  facts  con- 
stituted a  constructive  fraud,  which  the  defendant  had  failed 
to  overcome  by  any  sufficient  evidence;  and  (2)  that  a  decree 
should  have  been  entered  setting  aside  the  conveyance. 

The  rule  that  a  re8X)onsive  answer  must  be  overcome  by  two 
witnesses,  etc.,  has  no  application  to  a  case  in  which  the 
denial  goes  only  to  the  legal  effect  of  the  essential  facts  and 
not  to  their  existence.     Blattliaei  v.  Pownali;  460. 

ESTATES  TAIL. 

1.  Wilh — Estate  in  fee  simple — Rule  in  Shelley's  case — Ad 
of  April  27,  1856,  P.  L.  868,     Kyner  ▼.  Hookersmith,  586. 

ESTOPPEL. 

1.  Road  law — Vacation  of  streets — Omission  of  street  from 
plan — Statute  of  limitations.    Pnlaski  ATenne,  151. 

EVIDENCE. 

1.  Burden  of  proof— Principal  and  agent — Sales. 

In  a  suit  by  a  grower  of  orchid  blooms  against  her  head 
gardener  to  recover  the  value  of  the  blooms  which  she 
alleged  he  had  sold  for  her  account  in  his  own  name  to 
a  dealer,  where  the  defendant  claims  that  some  of  the  blooms 
which  he  had  sold  to  the  dealer  were  of  his  own  growth,  and 
that  the  others  had  been  given  to  him  by  the  plaintiff,  and 
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EVIDENCE— conh'nued. 

plaintiff  offers  in  evidence  the  account  of  the  dealer,  conceded 
to  be  correct,  showing  all  the  blooms  which  the  dealer  had  pur- 
chased from  the  defendant,  the  burden  of  proof  is  upon  the  de- 
fendant to  show  what  blooms  in  the  account  were  sold  by  him 
as  his  own  property.    WiLioii  ▼•  PerieAt,  412. 

2.  Carriers — Carriers  of  goods — Inadequacy  of  facilities — 
Burden  of  proof — Railroad — Judgment  n.  o.  v. — New  trial. 
Jojnes  ▼•  Peniub  B.  B.  Co.,  232. 

3.  Equity — Findings  of  fact — Review.  Olbion  ▼.  Jolm- 
■OAt  115. 

4.  Negligence — Automobiles — Identity  of  machine — Case 
for  jury.    Bowlins  v*  Roberts,  89. 

5.  Negligence — Electric  light  companies — Live  wire — Con- 
structive notice — Case  for  jury.  Bersteia  ▼.  PIiUa.  Sloe. 
Co.,  63. 

6.  Negligence — Street  railways — Fright  of  horse — Snow, 
Funk  ▼•  Hnauneljitown  Sb  Campbellstown  St.  By.  Co.,  618. 

7.  Negligence — Unguarded  elevator  shaft — lAahility  of 
lessee.    Mills  v.  Brandes,  219. 

8.  Parol  evidence — Contract — Joint  contract — Signature  of 
parties — Failure  to  sign.    Bmoh  ▼.  Shafer,  590. 

9.  Parol  evidence — Contract — Written  agreement — Affidavit 
of  defense — Payment.    I«enten  Briok  Co.  v.  KiUea,  144. 

10.  Promissory  note — Contract.    Tmtem  v.  Oallowmy,  420. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Commissions — Legacies. 

A  bequest  in  a  will  made  to  one  who  is  appointed  executor 
is  presumed  to  be  a  bounty  and  not  compensation  for  services 
to  be  rendered  in  settling  the  estate,  unless  it  appears  ex- 
pressly or  by  clear  implication  that  the  testator  intended  that 
the  legacy  should  be  received  by  the  executor  in  lieu  of  his 
commissions. 

Where  a  testator  leaving  an  estate  of  $800,000  appoints  four 
executors,  three  of  whom  are  his  sons  and  gives  **to  each  of  the 
executors  named  in  this  will,  who  shall  enter  upon  their 
duties  as  such  executors,  the  sum  of  $5,000  absolutely,"  and 
all  of  the  executors  qualified  and  administered  the  estate,  such 
executors  are  not  entitled  to  any  commissions  or  compensation 
above  the  amount  of  the  legacies  given  to  them  by  the  wilL 
Fox's  Estate,  105. 

FEE  SIMPLE. 

1.  WiU — Devise — Construction.    WoUT  t.  Hafer,  581. 

2.  Wilh^Estates  tail—Rule  in  Shelley's  case — Act  of  April 
£7,  1866,  P.  L.  $68.    Kyner  v.  Hookersmith,  586. 
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FEE  SIMPLE — continued. 

3.  WUla—Rule  in  Shelle^s  case-^Act  of  Ajnil  £7, 1866,  P. 
L.  368.    KIrby's  Estate,  542. 

FINDINGS  OF  FACT. 

1.  Equity — Evidence — Review.    OilMom  v.  JohmMmm^  115. 

2.  Equity— Negligence— Mistake  —  Trust  and  trustees. 
Newauuft  ▼•  SlireTe,  450. 

3.  Equity — Review — Railroads.  North  Skore  B.  B.  Oo^  ▼• 
Peasm.  Co^  395. 

4.  Municipalities — Municipal  contracts — CoUusion  between 
city  officials  and  contractor.    liowis  v*  Phila^  260. 

FOREIGN  ATTACHMENT,  see  Attachments. 

FOREIGN  CORPORATIONS,  see  Corporations. 

FRAUD. 

1.  Conveyance  in  fraud  of  creditors — Decedents'  estates — 
Decedents'  debts — Lien  on  real  estate — Act  of  June  H,  1901, 
P.  L.  562 — Husband  and  wife — Promissory  note.  Oarvett  ▼. 
Moore,  379. 

2.  Equity — Setting  aside  deed — Confidential  relation — 
Physician — Responsive  answer.    Uatthaei  t*  Powaall*  460. 

GARAGE. 

1.  Offensive  purpose  or  occupation — Deed — BuUdmg  re- 
striction — Public  garage.    Hibberd  t.  Edwards,  454. 

GROUND  RENTS. 

1.  Husband  and  wife — Merger — Extinguishment — Acts  of 
April  j87. 1866,  P.  L.  368,  and  June  U,  1897,  P.  L.  H9. 

In  1858,  a  wife  became  owner  of  real  estate  subject  to  a 
ground  rent.  After  she  acquired  the  real  estate  and  before 
any  rent  became  due,  her  husband  in  the  same  year  purchased 
the  ground  rent.  In  1871  the  wife  died,  leaving  the  real  estate 
subject  to  the  ground  rent  to  her  husband  for  life  with  re- 
mainder over  to  her  descendants.  The  husband  died  in  1900. 
No  ground  rent  was  paid  during  the  wife's  ownership  of  the 
land  or  the  husband's  life  tenancy.  During  the  husband's  life 
tenancy  he  endorsed  on  the  envelope  containing  the  ground 
rent  deed,  that  the  rent  was  "to  be  collected  at  my  death." 
The  husband  left  a  will  by  which  he  gave  his  estate  to  a 
trustee  for  his  second  wife  and  a  child  by  her.  Eieht  years 
after  the  husband's  death  the  owner  of  the  land  filed  a 
petition  aprainst  the  trustee  prayinnr  for  the  extinmilshment 
of  the  ground  rent.  Held.  (1)  that,  as  the  husband  cnuM 
not  sue  his  wife,  the  Act  of  April  27,  1855,  P.  L.  368  did  not 
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GROUND  RENTS-HJonftntt«<i. 

nrn  during  the  thirteen  years  in  which  the  husband  owned 
the  ground  rent  and  the  wife  the  land;  (2)  that  the  act  of 
1856  had  no  application  during  the  nineteen  years  of  the 
husband's  life  tenancy,  inasmuch  as  his  endorsement  on  the 
envelope  of  the  ground  rent  deed  indicated  his  recognition 
of  the  existence  of  the  groimd  rent,  and  the  law  did  not  re- 
quire him  to  do  the  vain  thing  of  paying  as  the  owner  of 
the  land  the  ground  rent  to  himself  as  owner  of  the  rent; 
(3)  that  the  groimd  rent  was  not  extinguished,  under  the  cir- 
cumstances, although  no  rent  had  in  fact  been  paid  from 
1858  to  the  filing  of  the  petition  in  1908.  Pemiuu  Oo.  for  Ins. 
om  IiiTes,  etc  v.  SiacheU^r,  241. 

HIGHWAYS. 

1.  Acceptance  of  street  hy  borough — Defective  bridge — Neg* 
ligence — Boroughs — Nonsuit  Grunt  t*  Dleluon  City  Boro.» 
636. 

2.  Caving  in  of  street — Municipalities — Negligence — Inde- 
pendent contractor.    Emrley  v.  Phila^  153. 

8.  Corporations — Electric  light  companies — Conflicting 
rights — Maintenance  of  vnres — Interference  of  wires.  Eclitoa 
Elee.  111.  Go.  v.  Citiaeiui  £!•••  Co.,  492. 

4.  Defective  street — Holes  in  asphalt — Negligence — Motor 
cycle — Contributory  negligence.  Yooum  t*  Beading  Oity* 
652. 

5.  Encroachment  on  public  highways — Equity — Injunction 
— Signs — Nuiscmce.    Green  ▼.  Thresher,  169. 

6.  Obstruction  of  street — Negligence — Municipalities.  Mao- 
Dennott  t.  Phlla.,  62. 

7.  Repair  of  streets — Municipalities — Municipal  contract — 
Supplemental  contract — Advertising — Competitive  bidding. 
IsewU  V.  Phila.,  260. 

HUSBAND  AND  WIFE. 

1.  Confession  of  judgment — Act  of  June  8,  189S,  See.  S, 
P.  L.  SU- 

The  provision  contained  in  Sec.  8  of  the  Act  of  June  8, 
1893,  P.  L.  344,  that  a  married  woman  '*may  not  sue  her 
husband,"  has  regard  to  adverse  proceedings  where  the  party 
complained  against  by  legal  process  is  brought  into  a  court 
of  justice  to  answer.  It  has  no  application  to  a  judgment 
entered  by  a  wife  against  her  husband  under  a  warrant  of 
attorney  to  confess  judgment.    Harwood  ▼•  Karwood,  682. 

2.  Decedents'  estates — Decedents'  debts — Lien  on  real  estate 
— Act  of  June  U,  1901,  P.  L.  562— Promissory  note — Conr 
veyance  in  fraud  of  creditors.    Garrett  t.  Moore,  879. 


Digitized  by 


Google 


664  INDEX. 

HUSBAND  AND  WIFE— continued. 

3.  Ground  rents — Merger — Extinguishmeni — Act  of  April 
27, 1855,  P.  L.  368,  and  June  U,  1897,  P.  L.  IJfi.  Pemaa.  Co. 
for  Ins.  on  Iiiveiy  etc  v.  SiBcheisor»  241. 

4.  Partition — Deed — Entireties,    Stoffal  t.  Jarvis»  50. 

INADEQUACY  OF  PRICE. 

1.  Sheriff's  sale — Setting  aside  sate — Misdescription,  I^le 
V.  AmuitronSf  224. 

INDEPENDENT  CONTRACTORS,  see  Contracts. 

INFANTS. 

1.  Negligence  —  Damages  —  Erroneous  charge,  Ott  ▼. 
Phila^  354. 

2.  Negligence — Master  and  servant — Dangerous  machinery. 
Devine  ▼.  SinMms,  336. 

INJUNCTIONS. 

1.  Nuisance — Encroachment  on  public  highway — Equity — 
Signs.    Oreen   ▼.   Thresher,   169. 

INSURANCE. 

1.  Fire  insurance — Notice  of  loss. 

Where  a  policy  of  fire  insurance  in  a  mutual  company 
provides  that  in  case  of  a  loss  •by  fire  the  insured  shall 
give  notice  in  writing  within  thirty  days  to  the  president  or 
secretary  of  the  company,  who  shall  immediately  appoint  a 
committee  from  the  board  of  managers  to  examine  and  as- 
sess the  damages  sustained,  and  it  appears  that  such  notice 
was  not  given  after  a  fire,  the  insured  cannot  recover  for 
the  loss  sustained  by  him,  unless  he  proves  a  waiver  of 
notice  by  the  insurance  company.  Maslmo  t»  F.  *  IC  Hut. 
Ins.  Asin.,  419. 

2.  Life  insurance — Mutual  policy — Premium  notes — Shar- 
ing in  profits — Equity, 

Where  a  mutual  life  insurance  policy  containing  a  clause 
for  sharing  in  surplus  profits  provides  for  punctual  payment 
of  premiums  in  cash,  but  does  not  forbid  the  taking  of  pre- 
mium notes  by  the  company,  and  does  provide  that  "all  out- 
side liability  under  this  policy  shall  be  first  paid  off  before 
paid  up  insurance  shall  be  issued  in  its  place,"  the  holder 
of  the  policy  cannot  object  that  the  company  accepted  pre- 
mium notes,  on  other  policies  of  the  same  class,  where  it 
appears  that  such  notes  were  always  taken  before  the  pre- 
miums were  due,  and  there  is  no  evidence  of  any  default  in 
payment  on  them. 
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IS8TJRASCR— continued. 

Where  the  holder  of  such  a  policy  files  a  bill  in  equity  for 
specific  performance  of  his  contract  of  insurance,  and  for 
an  accounting  of  apportioned  surplus  or  profits,  the  plaintiff 
cannot  complain  that  his  share  of  the  surplus  was  reduced 
by  the  acceptance  by  the  company  of  premium  notes,  before 
premiums  were  due,  inasmuch,  as,  even  if  the  acceptance  of 
the  premium  notes  was  not  in  accordance  with  the  express 
terms  of  the  contract,  it  would  be  im]x>ssible  to  ascertain  the 
damage,  if  any,  wbich  plaintiff  suffered  because  of  such  vio- 
lation, for  there  would  be  no  way  of  determining  which,  or 
how  many,  of  those  who  gave  premium  notes  would  have  man- 
aged to  pay  the  premium  in  cash,  if  the  company  had  refused 
to  accept  the  notes. 

Where  a  mutual  insurance  policy  provides  that  **the  surplus 
derived  from  all  policies  on  this  plan  which  shall  not  be  in 
force  by  payment  of  premiums  as  above  specified,  at  the  date 
of  the  completion  of  their  respective  accumulated  surplus  per- 
iods, shall  be  apportioned  equitably  among  such  policies  only 
as  shall  complete"  the  period,  and  a  court  of  equity  on  a 
bill  for  specific  performance  of  the  contract  and  for  an  ac- 
coimting  finds  as  a  fact  upon  suficient  evidence  that  the 
ofiicers  of  the  company  properly  and  without  fraud  apportioned 
the  surplus,  the  appellate  court  will  not  at  the  instance  of 
a  policyholder  reverse  such  finding  where  there  is  suficient 
evidence  to  justify  the  finding. 

A  mutual  insurance  company  cannot  discriminate  among 
its  policy  holders,  and  any  agreement  which  would  result 
in  the  payment  of  larger  proportionate  dividends  to  one  of 
its  policy  holders  than  to  others  in  the  same  class  would  be 
illegal   and  void. 

Statements  made  by  the  assistant  secretary  of  a  mutual 
life  insurance  company  to  a  proposed  insurer  to  the  effect 
that  a  certain  amount  would  be  realized  to  the  insured  upon 
a  distribution  of  surplus  profits  at  the  expiration  of  the 
payments  on  the  policy,  are  not  binding  upon  the  com- 
pany, especially  where  it  appears  that  the  statements  were 
based  on  past  experience  with  some  basis  of  fact,  and  that 
the  statements  although  rose-colored  were  not  in  fact  fraudu- 
lent.    Orange  ▼.  Peam  Mnt.  Idfe  Ins.  Co.,  320. 

INTERROGATORIES. 

1.  Equity — Accounting — Insurance  companies — Right  of 
policy  holders.     Orange  ▼.  Penn  Mat.  Ufe  Ins.  Co.,  820. 

INTESTACY. 

1.  Decedents'  estates — Widov^s  $5fl00  preference — ConsK' 
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INTESTACY— confinued. 

tutional   law— Act   of  April  1,  1909,  P.  L.  87. 
Estate,  SB. 

2.  Decedents^  estates — Widow's  $6,000  preferenee-~8taiute8 
— Amendment  of  statutes — Constitutional  law — Acts  of  April 
S,  18SS,  P.  L.  $15;  April  11,  ISiS,  P.  L.  586;  April  20, 1869.  P. 
L.  77,  and  April  1,  1909,  P.  L.  87.    Giientliper»s  Sst«te»  67. 

ISSUE  D.  V.  N. 

1.  WiUs — Probate — Undue  influence.    Jones*  Estate,  1. 

JUDGMENT. 

1.  Confession  of  jiidgment — Husband  and  wife — Act  of 
June  8,  1898,  Sec.  3,  P.  L.  SU-    Harwood  ▼•  Harwood,  532. 

2.  Mortgage — Bond  and  warrant — Affidavit  of  ownership — 
Act  of  April  28,  1903,  P.  L.  261.  Keene  Home  t.  StartieUU 
110. 

8.  Opening  judgment — Practice,  C.  P. 

On  a  rule  to  open  judgment  it  is  good  practice  for  the 
parties  to  submit  requests  for  definite  findings  of  fact  and 
conclusions  of  law,  or  for  the  court  to  state  such  findings 
and  conclusions  of  its  own  accord.    Haines  ▼•  Elfiaan,  841. 

4.  Principal  and  surety — Bond — Foreign  attachment — 
Amendment — Cause  of  action — Damages — Different  measwre 
of  damages — Foreign  corporation — Acts  of  June  13,  1836, 
P.  L.  568;  March  20, 181,5,  P.  L.  188,  and  March  30, 1905,  P.  L. 
76.     Com*  ▼•  A*  B.  Baxter  A  Co.,  179. 

6.  Rule  for  judgment — Affidavit  of  defense — Appeals— Act 
of  April  18,  1874,  P-  L.  6^.    Book  t.  SelMkter,  253. 

JUDGMENT  N.  O.  V. 

1.  Appeals — Effect  of  reversal — New  trial.  Sloan  ▼.  F.  * 
B.  By.  Co.,  155. 

2.  Appeals — Practice  C.  P. — New  trial.  Daffy  ▼.  York 
Haven  W.  A  P.  Co.,  217. 

8.  Carriers — Carriers  of  goods — Inadequacy  of  facilities — 
Burden  of  proof — Railroad — New  trial.  Joynes  v.  Peana. 
B.  B.  Co.,  232. 

4.  Practice  C.  P. — Binding  instructions — Bankruptcy.  Page 
T.  Moore,  161. 

JURISDICTION  EQUITY. 

1.  Jurisdiction  of  equity  to  determine  width — Mines  and 
mining — Boundary  pillars — Width  of — Act  of  June  2,  1891, 
AH.  in,  Sec.  10,  P.  L.  176,  and  Act  of  March  Bl,  1806,  4 
8m.  L.  326.    Cnrran  ▼.  Delano,  478. 
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LANDLORD  AND  TENANT. 

1.  Lease — Principal  and  agent — Notice  of  termination — At* 
tomment — A  mendm  ent — Parties, 

Where  an  agent  for  a  brother  and  two  sisters  executes  a 
lease  in  his  own  name,  and  subsequently  the  tenant  attorns 
to  the  brother  acting  for  himself  and  his  sisters,  a  notice  to 
quit  given  by  the  agent,  but  not  acted  upon  either  by  the 
tenant  or  the  owners  of  the  property  does  not  terminate  the 
tenancy. 

Where  in  such  a  case  the  brother  causes  a  judgment  to 
be  entered  up  in  his  own  name  against  the  tenant  imder 
a  warrant  of  attorney  in  the  lease,  the  record  may  be  sub- 
sequently amended  by  substituting  the  name  of  the  agent 
as  plaintiff  to  the  use  of  the  three  owners. 

A  modification  of  a  contract  of  letting  in  the  single  par- 
ticular of  the  amount  of  rent  to  be  paid  may  be  made  without 
varying  the  other  conditions  contained  in  the  lease;  such  a 
change  is  not  of  necessity,  either  in  law  or  in  fact,  an  abandon- 
ment by  either  party  of  any  of  his  other  rights  under  the 
contract  as  drawn. 

The  law  does  not  regard  the  fractions  of  a  day.  A  lease 
for  a  year  beginning  on  the  first  day  of  April  expires  on 
the  thirty-first  day  of  the  following  March.  Halwai  ▼•  Elf« 
341. 


LEASES. 

1.  Notice  of  termination — Landlord  and  tenant — Principal 
and  agent — Attornment — Amendment — Parties,  Haiaes  v. 
Blfman,  341. 

LIENS. 

1.  Lien  on  real  estate — Decedents'  estates — Decedents'  dehts 
— Act  of  June  H,  1901,  P,  L.  562— Husband  and  wife — 
Promissory  note — Conveyance  in  fraud  of  creditors,  Oarrett 
▼•  Moore,  379. 

LEGACIES. 

1.  Executors  and  administrators — Commissions.  Fox'a 
Estate,  105. 

LIFE  ESTATES. 

1.  Wills — Construction — Rule  in  Shelley's  Case — Rule  in 
Wildes  case,    d&amben  ▼•  Union  Traat  Oot  610. 

LIQUOR  LAW. 

1.  Restriction  as  to  sale  of  liquors — Corporations — Charters 
of  the  first  class,    Mo<Mie  Home  Asrau  Gliarter,  404. 
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LOCAL  AND  SPECLiL  LEGISLATION. 

1.  Constitutional  law — Automobiles — Service  auiside  of 
county-^Act  of  April  27,  1909,  F.  L.  265— Change  of  vetnue. 
Garrett  ▼•  Tuner,  383. 

MASTER  AND  SERVANT. 

1.  Assumption  of  risk — Negligence.  Helfembeim  ▼•  Wokl- 
f  eld,  302. 

2.  Contractor  and  sub-contractor — Negligence — Safe  place 
to  work.     Metsffer  ▼•  Crampy  17. 

3.  Falling  through  trap  door — Negligence — Elevator — FaU- 
ure  of  signal  apparatus.  Hurst  ▼•  Reading  A1»attoir  Cew, 
548. 

4.  Negligence — Dangerous  machinery — Infant.  De^iae  ▼, 
Simoiui,  336. 

6.  Negligence — Railroads — Brakeman — Falling  in  trestle-^ 
Contrihutory  negligence — Question  for  jury.  Stewart  ▼. 
Cent.  B.  B.  Go.  of  N.  J^  311. 

6.  Negligence — Unguarded  sluifting — Act  of  May  2,  1905, 
F.  L.  S52 — Contributory  negligence.  MeCoy  v.  Wolf  Oot 
671. 

7.  Night  watchman — Unguarded  hatchway — Safe  place  to 
work — Negligence.    HenoMey  t.  Wabash  Mills  Co^  81. 

MECHANICS'  LIEN. 

1.  Erection  and  construction — Repairs. 

A  mechanics'  lien  is  not  invalidated  by  the  fact  that  it  in- 
cludes a  claim  both  for  repairs  and  for  erection  and  oon- 
struction  where  it  appears  as  a  fact  that  the  work  done  by 
the  claimant  under  his  contract  was  in  substance  that  of 
new  construction  after  a  fire,  even  though  a  small  part  of 
the  work,  if  standing  by  itself,  would  properly  have  been 
classed  as  repairs.    Union  S.  ft  B*  Assn.  t*  VaUe,  435. 

2.  Several  structures — Single  plant — Averment  of  claim. 
Where  a  mechanics'  lien  is  filed  against  several  structures 

which  were  all  intended  to  form  a  single  plant,  it  is  better 
practice  to  aver  clearly,  in  the  claim  that  the  buildings  were 
intended  to  form  one  plant,  and  that  in  fact  they  do  con- 
stitute such  a  plant;  but  there  is  nothing  in  the  mechanics' 
lien  law  which  makes  such  an  averment  in  the  claim  es- 
sential, or  which  requires  the  courts  to  hold  that  its  omission 
invalidated  the  claim.     Union  8.  *  B.  Assn.  v.  VaUo,  486. 

MINES  AND  MINING. 

1.  Boundary  pUlars — Width  of — Jurisdiction  in  equity  io 
determine  width — Act  of  June  2,  1891,  Art.  Ill,  Sec  10, 
F.  L.  176,  Act  of  March  21,  1806,  h  Sm.  L.  826. 


Digitized  by 


Google 


INDEX.  669 

MINES  AND  ItflNING— confwtted. 

Under  the  Act  of  June  2,  1891,  Art.  HI,  Sec.  10,  P.  L. 
176,  entitled,  ''An  act  to  provide  for  the  health  and 
safety  of  persons  employed  in  and  about  the  anthracite  coal 
mines  of  Pennsylvania,  and  for  the  protection  and  preserva- 
tion of  property  connected  therewith,"  a  court  of  equity  has 
no  jurisdiction  to  determine  the  width  of  a  boundary  pillar 
between  two  mines.  Such  width  of  pillar  is  to  be  determined 
imder  the  act  by  the  engineers  of  the  adjoining  property  owners 
together  with  the  inspector  of  the  district  in  which  the  mine 
is  situated,  and  the  jurisdiction  of  this  tribunal  is  exclusive. 
The  fact  that  the  owners  of  one  of  the  mines  removed  the  coal 
from  its  mine  up  to  the  boundary  line,  cannot  deprive  the 
statutory  tribunal  of  the  authority  to  determine  the  proper 
width  of  the  pillar,  and  confer  such  authority  upon  a  court  of 
equity. 

Where  a  decree  has  been  entered  on  a  bill  in  equity  fixing 
the  width  of  the  boundary  pillar  between  two  mines,  the  ap- 
pellate court  on  an  appeal  from  such  decree  will  not  re- 
verse the  decree  and  dismiss  the  bill,  but  will  direct  the 
court  below  to  retain  the  bill  until  the  width  of  the  boundary 
pillar  or  the  absence  of  necessity  for  one  shall  have  been 
determined  by  the  inspector  and  engineers,  and  surveys  are 
made  and  filed  as  required  by  the  act  of  1891,  or  imtil  the 
inspector  and  engineers  shall  have  decided  that  no  pillar  is 
needed  for  the  safety  of  the  employees  of  either  mine.  When 
such  action  has  been  taken,  the  court  below  will  then  enter  a 
decree  dismissing  the  bill. 

Both  at  common  law  and  under  the  Act  of  March  21, 
1806,  4  Sm.  L.  326,  where  a  statute  creates  a  right  on  liability, 
or  imposes  a  duty,  and  prescribes  a  particular  remedy  for 
its  enforcement,  such  remedy  is  exclusive  and  must  be  strictly 
pursued.     Ovrran  ▼•  Delano,  478. 

2.  Mining  company — Negligence — Railroads — Defective  car 
— Duty  of  inspection.  MeOinley  t.  Gent.  B.  B.  Co*  of  N.  J.» 
676. 

MISTAKE. 

1.  Equity — Findings  of  fact — Negligence — Trust  and  trus' 
tees,    Newnuut  ▼•  ShroTo,  450. 

2.  Payment — Willr-Verdict.  Union  TruMt  Co.  t.  Oilpia, 
524. 

MOETGAGES. 

1.  Bond  and  warrant — Judgment — Affidavit  of  ownership'^ 
Act  of  ApHl  2S,  190S,  P.  L.  mi. 
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Where  a  judgment  is  entered  on  a  warrant  of  attorney  ac- 
companying a  bond  and  noortgage  after  the  mortgagee  has 
parted  with  his  title  to  the  real  estate,  it  is  not  necessary 
in  issuing  execution  on  the  judgment  to  file  an  affidavit  of 
ownership  as  provided  by  the  Act  of  April  23,  1903,  P. 
L.  261.  The  writ  of  execution  in  such  a  case  is  not  a  writ 
within  the  intendment  of  the  act,  inasmuch  as  it  is  the  entry 
of  the  judgment  and  not  the  execution  which  charges  the 
land  with  the  mortgage  debt. 

A  judgment  entered  upon  a  bond  and  warrant  of  attorney 
accompanying  a  mortgage  creates  a  lien  upon  the  mortgaged 
premises,  no  matter  who  may  be  the  owner  of  them  at  the 
time  of  the  entry  of  the  judgment.  The  lien  of  such  judg- 
ment relates  back  to  the  day  the  mortgage  was  recorded,  and 
a  sale  upon  it  discharges  the  lien  of  the  mortgage.  K«eao 
Home  T.  Startsell,  110. 

2.  Corporations — Invalid  issue  of  bonds — Payment  for 
stock  and  bonds.  Gnarantee  T.  ft  T.  Co.  ▼•  Dilworth  Goal 
Co.,  594. 

3.  Foreclosure — Service  of  process  on  real  owner. 

The  only  effect  of  failure,  on  a  scire  facias  sur  mortgage, 
to  serve  process  upon  the  real  owner,  is  to  permit  him  to 
make  any  defense  against  the  purchaser  at  the  sherifPs  sal^ 
that  he  might  have  made  against  the  scire  facias.  X^yle  ▼• 
Amuitrons*  227. 

4.  Purchase  of  land  "under  and  subject"  to  mortgage-^iy' 
demnity—Act  of  June  12, 1878,  P.  L.  205 

The  words  "under  and  subject"  in  a  conveyance  import 
that  the  grantee  takes  the  land  subject  to  an  encumbrance, 
the  amount  of  which  has  been  deducted  from  the  agreed  price, 
and  the  covenant  to  be  inferred  from  it  is  that  of  indemnity 
for  the  protection  of  the  grantor.  In  such  a  case  the  grantor 
cannot  recover  on  the  covenant  from  the  grantee,  unless  he 
proves  actual  loss. 

Where  a  grantee  of  land  under  and  subject  to  a  mortgage 
made  by  his  grantor  defaults,  and  the  land  is  sold  by  the 
sheriff  in  foreclosure  proceeding  for  an  amount  insufficient 
to  pay  the  mortgage,  and  thereafter  a  judgment  is  obtained 
against  the  administrator  of  the  mortgagor's  estate  for  the 
deficiency,  the  administrator  cannot  recover  from  the  grantee 
of  the  land  on  the  implied  covenant  of  indemnity,  without 
showing  that  he  had  paid  the  judgment  or  had  sustained 
some  loss  by  reason  thereof.    Faidkner  v.  MoHenry,  298. 
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MOTOB  CYCLES. 

1.  Negligence — Defective  street — Holes  in  asphalt — Con- 
tributory negligence,    Yoomn  t.  Beadinc  Gity,  552. 

MUNICIPAL  LAW. 

1.  Municipalities — Bond — Sewer  assessments — Failure  to 
make  adequate  assessments. 

Where  a  city  has  issued  bonds  containing  statements  that 
the  principal  and  interest  of  the  bonds  was  secured  solely  by 
sewer  assessments  levied  under  a  specified  ordinance,  that 
the  city  was  only  to  be  liable  for  the  amount  collected  on 
such  assessments,  and  that  the  requirements  of  the  ordinance 
and  laws  had  been  fully  complied  with,  a  negligent  failure  on 
the  part  of  the  city  to  make  an  assessment  adequate  to  pro- 
vide for  the  whole  of  the  bond  issue  renders  the  city  liable 
to  any  bondholder  whose  bond  has  not  been  paid  by  reason 
of  the  inadequate  assessment.    Nolan  ▼•  Reading  City,  367. 

2.  Municipalities — Municipal  contracts — Collusion  between 
city  offlcals  and  contractor — Findings  of  fact. 

A  finding  of  fact  by  a  chancellor  that  a  municipal  contract 
was  entered  into  by  a  fraudulent  combination  between  the 
city  officials  and  a  contractor,  will  not  be  reversed  by  the 
appellate  court  where  the  established  facts  amply  warrant 
such  finding.     I.ewiii  ▼.  PhUa.,  260. 

3.  Municipalities — Municipal  contract — Conspiracy — Com- 
petitive bidding — A  ccounting — Equity, 

On  a  bill  in  equity  by  tax  payers  against  a  city,  certain 
of  its  officers,  and  a  municipal  contractor,  to  declare  a  con- 
tract void  because  it  was  the  product  of  an  unlawful  com- 
bination entered  into  with  the  view  to  prevent  competitive 
bidding,  and  for  an  accoimting  from  the  contractor,  the  pray- 
ers of  the  bill  cannot  be  granted  wliere  the  court  finds  as 
a  fact  based  on  sufficient  evidence,  that  there  was  no  improper 
understanding  among  the  bidders,  and  that  the  close  ap- 
proximation in  the  bids  showed  that  there  was  competitive 
bidding  in  fact ;  and  such  prayers  will  be  refused  although  the 
court  finds  as  a  fact  that  the  contractor  failed  to  comply 
strictly,  or  fully  with  the  requirements  of  the  contract,  that 
this  failure  was  known  to  the  officers  of  the  city,  and  that  it 
was  not  expected  or  contemplated  by  such  officers  when  the 
contract  was  awarded  that  there  would  be  a  strict  and  literal 
compliance  by  the  successful  bidder,  whoever  he  might  be, 
with  all  the  requirements  of  the  contract.  The  fact  that 
there  was  such  an  understanding  on  the  part  of  the  city 
officers  is  not  evidence  of  an  unlawful  combination  to  defeat 
competitive  bidding. 
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The  complainants  in  such  a  bill  have  no  standing  to 
demand  an  accounting  of  the  contractor  of  moneys  which 
he  received  for  work  which  he  had  not  done.  Such  an  ac- 
counting can  be  required  from  him  only  by  the  city  itself. 
Anders  ▼.  Fhila.,  125. 

4.  Municipal  contract — Supplemental  contract — Repair  of 
streets — A  dvertising — Competitive  bidding. 

Where  a  municipal  contract  for  repairing  the  streets  of 
a  city  during  a  particular  year  declares  that  the  amount  to 
be  paid  shall  not  exceed  a  sum  stated,  '1)eing  the  amount  at 
present  appropriated  and  available  for  that  purpose,"  and 
further  provides  that  when  further  appropriations  are  made 
the  contractor  will,  at  the  request  of  the  city,  enter  into  ad- 
ditional contracts  for  the  continuance  of  the  work  during  the 
year  "at  the  prices  herein  provided,  and  in  accordance  with 
the  proposal  and  specifications  hereto  attached"  the  city  can- 
hot  enter  into  a  supplemental  contract  with  the  same  con- 
tractor without  the  necessary  legal  prerequisities  of  adver- 
tising and  competitive  bidding.    I*ewis  t.  Phila^  260. 

5.  Municipalities — Negligence — Caving  in  of  street — Inds' 
pendent  contractor,    Earley  ▼•  Phila^  153. 

6.  Municipalities  —  Obstruction  of  street  —  Negligence » 
MaoDermot  ▼.  PMla.,  62. 

MTJKDER,  see  Criminal  Law. 

NEGLIGENCE. 

1.  Amendment — New  cause  of  action — Statute  of  Ztm«ia- 
tions — New  parties.    Bender  ▼•  Penfleld,  58. 

2.  Automobiles — Evidence — Identity  df  machine — Case  for 
jury. 

In  an  action  against  the  owners  of  an  automobile  to  recover 
damages  for  personal  injuries  resulting  from  the  fright  of  a 
horse  caused  by  the  alleged  negligent  operation  of  the  auto- 
mobile, the  case  is  for  the  jury  on  the  question  of  identity  of 
the  machine,  the  negligence  being  established,  where  the 
plaintiff  testifies  that  the  machine  which  he  saw,  was  a  large 
one  with  a  "lot  of  bunting  and  flags  fluttering  all  over  it,** 
and  that  he  saw  no  other  machine  so  decorated,  while  the 
other  evidence  in  the  case  shows  that  the  defendant  on  the 
day  of  the  accident  used  a  large  machine  to  carry  prospective 
purchasers  of  lots  from  a  railroad  station  to  the  property 
they  were  developing,  that  this  machine  was  decorated  with 
buntings  and  streamers,  and  that  pamphlets  advertising  the 
lots  were  distributed  from  it. 
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While  in  such  a  case  the  burden  is  upon  the  plaintiff  to 
prove  whose  machine  was  responsible  for  the  accident,  and  he 
must  identify  it  to  the  satisfaction  of  the  jury,  he  is  not  re- 
quired to  do  an  impossible  thing,  but  only  to  produce  such 
evidence  as  will  satisfy  the  minds  of  twelve  intelligent  jurors 
of  the  identity  of  the  machine.    Bowlins  ▼•  Roberts,  89. 

3.  Boroughs — Defective  bridge — Acceptance  of  street  by 
borough — Nonsuit, 

In  an  action  against  a  borough  to  recover  damages  for 
personal  injuries  suffered  by  falling  through  a  bridge  built 
by  a  land  company  and  located  on  a  street  on  the  company's 
plan  of  lots,  a  nonsuit  is  properly  entered  where  there  is 
no  proof  of  the  acceptance  of  the  street  by  the  borough. 

In  such  a  case  the  mere  fact  that  work  had  been  done  on 
the  street  by  the  street  commissioner  before  the  accident,  is 
immaterial,  where  there  is  nothing  to  show  that  the  com- 
missioner was  acting  in  his  official  capacity,  or  that  this  action 
was  at  the  instance  or  with  the  knowledge  of  the  borough 
council,  or  that  there  had  been  a  prior  authorization  or  sub- 
sequent ratification  of  it.  Cfrrant  ▼.  DieJuon  City  Boro., 
536. 

4.  Collision  between  wagon  and  car — Contributory  negli- 
gence— Case  for  jury — Imputed  negligence. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  resulting  from  a  collision 
between  a  car  and  a  wagon  in  which  the  plaintiff  was  riding, 
the  case  is  for  the  jury  and  a  verdict  and  judgment  for  plain- 
tiff will  be  sustained,  where  the  evidence  shows  that  the 
plaintiff,  the  driver  of  the  wagon,  and  three  other  occupants 
of  the  wagon  were  employees  of  the  defendant  company ;  that 
they  were  driving  along  a  turnpike  road  at  the  side  of 
which  were  the  defendant's  tracks ;  that  to  reach  their  destina- 
tion they  had  to  cross  the  tracks  at  right  angles  at  one  or 
the  other  of  two  cross  roads,  the  latter  of  which  was  usually 
taken;  that  the  wagon  was  covered  on  the  sides  but  open  at 
each  end;  that  the  plaintiff  sat  in  the  body  of  the  wagon  and 
had  a  clear  view  of  the  road  for  a  considerable  distance  in  the 
direction  from  which  the  car  came,  and  that  the  wagon  was 
struck  while  in  the  act  of  crossing  the  tracks  at  the  first 
cross  road ;  and  defendant  t^stifie**  that  he  did  not  know  that 
the  driver  intended  to  turn  from  the  road  at  this  point.  Proc- 
tor ▼.  Tj.  V.  Transit  Co.,  373. 

6.  Defective  street — Holes  in  asphalt — Motor  cycle — Con- 
iributory  negligence. 

VOL.  CCXXXV — i3 
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In  an  action  against  a  city  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  by  reason  of  a  fall  irom  a 
motor  oycle,  the  plaintiff  cannot  be  convicted  of  contributory 
negligence  as  a  matter  of  law,  where  the  evidence  shows  that 
at  the  time  of  the  accident  the  plaintiff  was  riding  over  an 
asphalt  pavement  broken  up  with  numerous  holes;  that  he 
was  not  familiar  with  the  street,  which  had  been  recently 
sprinkled;  that  he  slowed  down  to  a  very  slow  speed;  that  be- 
yond a  particular  comer  he  encountered  a  large  hole,  but 
passed  it  keeping  close  to  the  curb;  that  looking  ahead  of 
him  he  observed  between  the  curb  and  the  street  railway  track 
several  teams,  some  moving  and  some  standing  near  the  curb, 
and  that  with  his  attention  directed  partly  to  the  street  bed 
and  partly  to  the  teams,  he  ran  into  another  hole  which  he 
did  not  see  and  was  thrown  and  injured.  Toenm  ▼•  Beading 
Oity,  552. 

6.  Electric  light  companies — Live  wire — Constructive  no- 
tice— Evidence — Case  for  jury. 

In  an  action  against  an  electric  light  company  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  from 
an  electric  shock  while  he  was  shoveling  coal  in  his  ceUar. 
the  case  is  for  the  jury  on  the  question  of  defendant's  con- 
structive notice,  where  there  is  evidence  that  an  electric 
wire  had  broken  and  was  hanging  from  the  fuse  box  with 
the  broken  end  imbedded  in  a  pile  of  coal  from  which  the 
plaintiff  was  shoveling  at  the  time  he  was  injured;  that  the 
coal  had  been  stored  about  a  month  before  the  accident  and 
had  been  gradually  lessened  in  quantity  by  use;  that  the 
wire  emitted  sparks  through  the  coal,  and  was  in  a  rusty  con- 
dition, and  that  although  electricity  was  not  used  in  the 
house  by  the  plaintiff,  the  disconnection  had  not  been  made 
outside  the  cellar  which  could  have  easily  been  done.  Ber- 
fltein  ▼•  PhUa.  Eleo.  Co.,  53. 

7.  Elevator — Unguarded  shaft — Chauffeur, 

In  an  action  by  a  father  and  child  to  recover  damages  against 
the  proprietor  of  an  automobile  garage,  a  verdict  and  judgment 
for  the  plaintiff  will  be  affirmed  where  there  is  evidence  that 
the  plaintiff  was  a  chauffeur  in  the  employ  of  a  customer  of  the 
garage,  that  he  was  lawfuDy  on  the  premises  in  his  employ- 
ment, and  that  without  negligence  on  his  part  he  fell  down  an 
elevator  shaft  which  the  defendant  had  negligently  left  un- 
guarded.   Kinsey  ▼.  I«oeomo1»ile  Co.,  95. 

8.  Equity — Findings  of  fact — Mistake — Trust  and  iruiiem. 
Newniaii  ▼•  Shrove,  450. 
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9.  Infant — Damages — Erroneous  charge. 

In  an  action  by  a  father  and  child  to  recover  damages  for 
personal  injuries  to  the  child,  a  little  girl  seven  years  old, 
where  the  strongest  proof  produced  by  the  plaintiff's  con- 
cerning the  probability  of  the  duration  of  the  child's  im- 
paired physical  condition  is  the  testimony  of  a  physician  to 
the  effect  that  she  was  suffering  from  a  nervous  condition  and 
malnutrition,  that  she  was  growing  worse,  that  the  chances 
of  her  recovery  were  imfavorable,  and  that  it  was  doubtful 
whether  she  could  live  long,  it  is  reversible  error  for  the  court 
to  permit  the  jury  to  find  that  the  child's  condition  would  last 
beyond  her  majority. 

In  such  case  the  juiy  should  not  be  permitted  to  find  what 
expenses  the  father  would  probably  incur  for  future  treat- 
ment in  the  absence  of  any  evidence  as  to  what  such  ex- 
penses would  probably  be.     Ott  ▼.  Pliila.,  354. 

10.  Master  and  servant — Assumption  of  risk. 

In  an  action  by  an  employee  against  his  employer  to  re- 
cover damages  for  an  injury  to  his  hand  sustained  while  he 
was  working  at  a  machine  in  defendant's  factory,  a  non- 
suit is  properly  entered  where  the  evidence  shows  that  the 
plaintiff  was  thirty-seven  years  old,  that  he  had  worked  at 
the  machine  for  fifteen  months,  tliat  at  the  time  of  the  ac- 
cident he  was  instructing  an  apprentice  in  its  use;  that  the 
machine  was  of  the  kind  in  ordinary  use;  that  it  was  in 
proper  condition ;  and  that  any  danger  in  its  use  was  exceed- 
ingly remote  and  was  fully  understood  by  plaintiff. 

In  such  a  case  the  risk  to  which  the  plaintiff  was  exx>osed 
was  incident  to  the  business  and  was  obvious,  and  conse- 
quently assumed  by  him.     Helfenbein  ▼.  Wohlfeld,  802. 

11.  Master  and  servant — Contractor  and  suh-contractor — 
Safe  place  to  worJc, 

It  is  the  duty  of  a  general  contractor  to  provide  a  reason- 
ably safe  place  to  work,  not  only  for  his  own  employees,  but 
for  the  employees  of  a  sub-contractor  who  are  engaged  in 
the  general  prosecution  of  the  work. 

In  an  action  against  a  general  contractor  to  recover  dam- 
ages for  the  death  of  an  employee  of  a  sub-contractor,  the  case 
is  for  the  jury,  where  it  appears  that  the  deceased  was  killed 
by  fallinpr  over  the  edtre  of  a  dancrerous  passajreway  which  was 
unfamiliar  to  him,  and  which  had  been  left  unguarded  by 
the  removal  of  a  guard  rail,  at  the  instance  of  the  general 
eontractor,  without  notice  to  persons  whose  duties  required 
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them  to  work  at  the  place  where  the  accident  happened.  Mets- 
ser  ▼•  Cramp,  17. 

12.  Master  and  servant — Dangerous  machinery — Infant, 

In  an  action  by  a  girl  fourteen  years  old  against  her  em- 
ployer to  recover  damages  for  personal  injuries  in  which  the 
negligence  averred  is  failure  to  provide  safe  appliances  and 
place  to  work  and  failure  to  give  necessary  instructions,  a 
nonsuit  is  properly  entered  where  it  appears  that  the  plain- 
tiff was  employed  as  an  errand  girl  in  the  defendant's  factory 
to  carry  jewelry;  that  at  the  time  of  the  accident  she  lost  a 
button  from  a  tray,  near  a  table  under  which  a  revolving 
shift  was  operated;  that  tlie  foreman  without  giving  her 
any  express  orders  to  hunt  for  the  button  under  the  table  in- 
dicated by  a  wave  of  the  hand  that  the  button  might  be  there; 
that  the  plaintiff  crawled  imder  the  table  and  was  injured 
by  her  hair  being  caught  in  the  revolving  shaft;  that  when 
the  accident  actually  occurred  the  foreman  was  not  present; 
and  that  the  machinery  was  neither  unsafe  nor  improperly 
constructed  for  its  intended  use.    Devine   ▼•   Simons,  336. 

13.  Master  and  servant — Falling  through  trap  door — Eleva- 
tor— Failure  of  signal  apparatus. 

In  an  action  by  a  wife  to  recover  damages  for  the  death  of 
her  husband's  employer,  an  abattoir  company,  a  verdict  and 
judgment  for  plaintiff  will  be  sustained  where  the  evidence 
shows  that  the  deceased  while  in  the  discharge  of  his  duties 
fell  through  a  trap  door  covering  an  elevator  shaft,  that 
there  was  no  danger  in  passing  over  the  door  except  when  the 
elevator  was  moving;  that  electric  bells  gave  notice  of  the 
elevator's  movements,  but  that  for  a  considerable  period  they 
had  not  been  working  reliably,  and  that  the  defendant  had  been 
repeatedly  advised  of  these  facts  but  had  not  corrected 
the  trouble.    Hvrst  ▼•  Readii&e  Abattoir  Co^  548. 

14.  Master  and  servant — Night  watchman — Unguarded 
hatchway — 8afe  place  to  work. 

In  an  action  by  a  night  watchman  against  his  employer 
to  recover  damages  for  personal  injuries  resulting  from  falling 
down  an  unguarded  hatchway  at  night,  the  case  is  for  the 
jury,  where  the  evidence  shows  that  plaintiff  was  injured  on 
the  second  night  of  his  employment;  that  the  place  where 
the  accident  occurred  was  in  darkness,  except  for  the  light 
from  a  lantern  on  plaintiff's  arm :  that  the  view  of  the  open 
hatchway  was  obstructed  by  bundles  of  goods,  and  that  ac- 
cording to  plaintiff's  own  evidence,  although  contradicted^  his 
attention  had  not  been  called  to  the  hatchway  in  question 
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when  he  had  been  taken  through  the  building  at  the  be- 
ginning of  his  employment.  HeneMej  ▼•  Wabasli  Mills  Co., 
31. 

15.  Master  and  servant — Unguarded  shafting — Act  of  May 
2,  1905,  P,  L.  S5^ — Contributory  negligence. 

Shafting  thirteen  and  one-half  feet  above  the  floor  of  a 
factory  and  ending  in  a  collar  upon  which  is  a  projecting 
set  screw,  is  properly  guarded  within  the  meaning  of  an 
Act  of  May  2,  1905,  P.  L.  362,  which  provides  that  "shafting, 

set  screws  shall  be  properly  guarded,"  in  so  far  as 

employees  on  the  floor  of  the  factory  are  concerned;  but  it 
is  not  properly  guarded  as  to  an  employee  who  is  engaged  at 
work  at  a  scafPold  ten  feet  nine  inches  above  the  floor  and 
who  was  killed  by  reason  of  his  clothes  catching  on  the  end 
of  the  revolving  shaft. 

"Properly  guarded"  is  a  relative  term  or  expression,  and 
whether  the  statutory  requirement  in  that  respect  has  been 
complied  with  necessarily  depends  upon  the  facts  of  the  par- 
ticular case.  Machinery  may  be  so  distant  from  tEe  place 
where  an  employee  is  engaged,  as  to  render  it  entirely  safe 
as  to  him;  on  the  other  hand,  it  may  be  located  in  such 
proximity  to  the  place  he  is  called  to  perform  his  service 
that  to  protect  him  against  danger  an  artificial  guard  is  nec- 
essary. 

In  an  action  against  an  employer  to  recover  damages  for 
the  death  of  an  employee,  the  question  of  the  deceased's  con- 
tributory negligence  is  for  the  jury,  where  the  evidence  shows 
that  the  deceased  did  general  work  about  the  defendant's 
factory,  that  on  the  day  of  the  accident  he  was  directed  to 
assist  a  carpenter  in  completing  certain  work  in  the  construc- 
tion of  a  scaffold  of  a  temporary  character;  that  about  four 
feet  above  the  top  of  the  scaffold  was  a  revolving  shaft  which 
was  unguarded,  and  that  the  deceased  in  performing  the  work 
which  he  was  directed  to  do  was  caught  by  the  revolving  shaft 
and  killed.     MoCoy  ▼•  Wolf  Co.,  571. 

16.  Municipalities — Caving  in  of  street — Independent  con^ 
tractor. 

In  an  action  against  a  city  to  recover  damages  for  per-* 
sonal  injuries  resulting  from  the  caving  in  of  a  street,  where 
there  is  evidence  that  the  street  at  the  time  of  the  accident 
was  in  the  control  of  an  independent  contractor,  it  is  proper 
for  the  court  to  submit  to  the  jury  the  question  whether  the 
city  or  the  contractor  had  failed  in  the  performance  of  a 
duty  to  the  plaintiff,  and  if  the  jury  find  for  the  city,  their 
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verdict  and  the  judgment  thereon  will  not  be  reversed  hj 
the  appellate  court.    Emrlej  ▼•  Fhila^  163. 

17.  MunicipaUiies — Obstruction  of  street. 

In  an  action  by  a  boy  thirteen  years  old  against  a  city 
to  recover  damages  for  personal  injuries,  a  nonsuit  is  prop- 
erly entered  where  it  appears  that  the  city  had  deposited 
on  a  street  closed  to  traffic  between  the  curb  and  a  street 
railway  track  a  large  quantity  of  small  stone  in  piles  two 
and  one-half  or  three  feet  high ;  that  the  plaintiff  in  attempt- 
ing to  cross  the  street  diagonally  climbed  on  one  of  the  piles 
of  stone  that  gave  way  beneath  him  so  that  he  was  precip- 
itated under  a  passing  trolley  car  and  injured;  that  the  city 
had  provided  at  least  one  safe  crossing  a  short  distance  away; 
and  that  the  evidence  was  insufficient  to  sustain  a  finding 
that  a  defined  path  had  existed  at  the  point  in  question  for 
such  a  length  of  time  that  the  city  was  bound  to  have 
taken  notice  and  guarded  against  its  dangers.  MaoDenBott 
▼•  Philm.,  62. 

18.  Railroads — Master  and  servant — Brakeman — Falling  in 
trestle — Contributory  negligence — Question  for  jury. 

In  an  action  by  brakeman  against  a  railroad  company,  his 
employer,  to  recover  for  personal  injuries,  the  case  is  for  the 
jury,  and  a  verdict  and  judgment  for  plaintiff  will  be  sus- 
tained, where  the  evidence  tends  to  show  that  immediately 
before  the  accident  the  plaintiff  in  the  performance  of  his 
duty  descended  from  the  train  as  it  stopped,  and  after  the 
train  started  again,  ran  along  a  cinder  track  to  make  the 
mount,  where  he  tripped  and  fell  on  an  unplanked  trestle 
which  began  where  the  cinder  path  ended,  and  the  character 
of  which  was  unknown  to  plaintiff. 

In  such  a  case  the  trial  judge  could  not  rule  as  a  matter 
of  law  that  the  implanked  condition  of  the  trestle  was  an 
assumed  risk  of  the  plaintiff's  employment,  where  the  evi- 
dence shows  that  the  unplanked  trestle  was,  "not  only  un- 
usual," but  that  its  condition  made  it  "more  dangerous  in 
itself  than  the  ordinary  one"  so  situated. 

While  an  employee  is  deemed  to  assume  the  risks  ordinarily 
and  reasonably  connected  with  his  employment,  and  is  pre- 
sumed to  have  notice  of  those  which  are  obvious,  the  em- 
ployer is  fixed  with  the  duty  to  maintain  instruments,  ap- 
pliances and  conditions  which  do  not  expose  his  employee 
to  dangers  not  ordinarily  or  reasonably  incident  to  the  em- 
ployment; the  later  has  the  right  to  presume  that  his  employer 
has  performed  this  duty,  and  he  does  not  assume  risks  grow- 
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ing  out  of  unusually  dangerous  conditions  not  to  be  reasonably 
anticipated  by  bim. 

Where  the  measure  of  duty  is  a  standard  of  ordinary  and 
reasonable  care,  the  degree  of  which  varies  according  to  the 
circumstances,  and  where  the  facts  are  disputed  or  there  is 
any  reasonable  doubt  as  to  the  inferences  to  be  drawn  from 
them,  the  issues  must  be  submitted  to  the  jury.  Stewart  v. 
Cent.  R.  R.  Co*  of  N.  J.,  311. 

19.  Railroads — Passenger — Contributory  negligence — Stand- 
ing in  car. 

In  an  action  by  a  passenger  against  a  railroad  company  to 
recover  damages  for  personal  injuries,  a  nonsuit  is  properly 
entered,  where  the  evidence  shows  that  immediately  prior  to 
the  accident  the  plaintiff  took  his  stand  in 'the  open  door- 
way of  a  car  with  his  back  to  the  interior  of  the  car  and  with 
one  hand  on  the  door-jamb  and  the  other  holding  an  umbrella : 
that  the  car  was  crowded  beyond  its  seating  capacity,  but 
that  the  car  immediately  next  to  the  one  in  which  plaintiff 
was  riding  and  which  he  could  have  entered  by  stepping  across 
the  platform  contained  no  passengers;  that  shortly  after  the 
train  started  it  passed  a  switch  or  another  track,  and  the 
car  on  which  plaintiff  was  a  passenger  was  jolted,  not  how- 
ever to  any  unusual  degree,  but  nevertheless  to  a  degree  suf- 
ficient to  cause  passengers  within  the  car  and  standing  next 
to  the  plaintiff  to  press  against  him,  as  a  result  of  which 
he  fell  from  the  car  to  the  ground.  Shive  ▼•  P.  ft  R.  R.  Oo.« 
256. 

20.  Railroads — Defective  car — Duty  of  inspection — Mining 
company. 

Where  a  railroad  company,  after  it  has  had  an  opportunity 
of  inspecting  a  car,  delivers  such  car  with  a  defective  brake 
to  the  car  crew  of  a  mining  company,  and  a  member  of  such 
crew  is  injured  by  reason  of  the  defective  brake  while  the 
car  is  being  moved  on  to  a  siding  of  the  mining  company  for 
the  purpose  of  being  imloaded,  the  railroad  company  will  be 
liable  in  damages  to  the  member  of  the  mining  company's  crew 
who  was  injured.  MoOinley  ▼•  Oent.  R.  R.  Oo.  of  N.  J** 
676. 

21.  Railroads — Sparks — Case  for  jury — Damages.  BvUooli 
▼•  B.  ft  O.  R.  R.  Co.,  417. 

22.  Railroads — Sparks — Spark-arrester.  Wasener  t.  P.  ft 
R.  R.  Co^  559. 

28.  Railroads — Stop,  look  and  listen — Orade  crossing — Cas$ 
for  jury. 
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In  an  action  by  a  girl  seventeen  years  old  against  a  rail- 
road company  to  recover  damages  for  personal  injuries  sus- 
tained at  a  street  crossing  of  a  railroad,  it  appeared  that 
the  accident  happened  on'  a  dark  and  foggy  night,  and  at  a 
crossing  where  there  were  no  lights  in  the  immediate  vicinity. 
At  the  crossing  planks  were  laid  parallel  with  the  rails  and 
extended  the  entire  width  of  the  street  so  that  there  was  no 
part  of  the  crossing  specially  set  aside  for  pedestrians.  As  the 
plaintiff  approached  the  crossing  from  the  east  and  was  a  few 
feet  from  the  south  boimd  track,  a  heavy  freight  train  was 
passing  on  that  track.  After  the  rear  of  this  train  had  passed 
the  crossing  about  100  or  150  feet,  plaintiff  testified  that  she 
approached  the  crossing,  stopped,  looked  and  listened,  and 
neither  seeing  nor  hearing  an  approaching  train  proceeded 
on  her  way.  The  heel  of  her  shoe  caught  in  the  space  between 
a  plank  and  the  west  rail  of  the  north  bound  track.  Before 
she  could  extricate  herself  a  freight  engine  approaching  from 
the  south  caught  her,  and  her  foot  was  severely  injured.  The 
testimony  for  the  plaintiff  although  contradicted  tended  to 
show  that  the  engine  had  no  head  light  or  other  lights  that 
no  signals  or  whistles  were  given,  and  that  the  stationary 
signal  bell  of  the  crossing  was  not  ringing.  Held,  (1)  that 
it  was  immaterial  that  the  plaintiff  in  making  the  crossing 
deflected  from  the  side  of  the  street  inasmuch  as  no  part 
of  the  crossing  was  specially  set  aside  for  pedestrians;  (2)  that 
the  case  was  for  the  jury,  and  that  a  verdict  and  judgment 
for  the  plaintiff  should  be  sustained.  Kehoe  ▼•?.&&& 
Oo.,  429. 

24.  Street  railways — Collision  between  huggy  and  car. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  a  verdict  and  judgment  for 
the  plaintiff  will  be  sustained  where  the  evidence  shows  that 
at  the  time  of  the  accident  plaintiff  was  riding  in  a  buggy  on 
a  dark  night  along  a  country  road  which  for  a  distance  of 
1,200  feet  was  practically  parallel  with  the  defendant's  tracks, 
and  but  a  few  feet  therefrom;  that  at  a  point  where  the 
tracks  curved  and  crossed  the  road,  the  defendant  maintained 
an  electric  bell  which  rang  automatically  when  a  car  was 
within  500  feet  of  it;  that  on  the  night  of  the  accident  the 
bell  was  out  of  order  and  did  not  ring,  and  this  condition 
had  been  reported  to  the  car  dispatcher  several  hours  before; 
that  plaintiff  was  familiar  with  the  crossing  and  stopped  when 
about  twenty  feet  from  it,  and  looked  and  listened  for  a  car 
and  listened  for  the  soimd  of  the  electric  bell,  and  continued 
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to  look  as  he  advanced  to  the  crossing  that  his  carriage  was 
struck  by  a  car  running  in  the  direction  in  which  he  was 
driving;  that  trees  and  underbrush  at  the  side  of  the  road 
interfered  with  the  view  of  the  tracks;  that  the  car  was 
running  at  a  very  rapid  rate;  and  that  no  notice  of  its  ap- 
proach was  given  by  gong  or  whistle.  MoQeeham  ▼•  £•  Penna. 
B,jm.  Co^  507. 

25.  Street  railways — Fright  of  horse — Snow — Evidence, 
In  an  action  against  a  street  railway  company  to  recover 

damages  for  death  of  plaintiff's  husband,  a  verdict  and  judg- 
ment against  the  defendant  cannot  be  sustained,  where  it 
appears  that  the  accident  occurred  on  a  stormy  winter's  night 
when  the  wind  was  blowing,  and  the  snow  driving  and 
drifting,  on  a  turnpike  road  in  a  rural  community,  where 
there  were  but  few  houses  in  the  immediate  vicinity;  that 
the  defendant  operated  a  street  railway  in  the  middle 
of  the  turnpike;  that  piles  of  snow  had  been  shoveled  or 
drifted  on  both  sides  of  the  track  to  a  height  variously  esti- 
mated from  eighteen  inches  to  three  feet;  that  at  the  time 
of  the  accident  the  deceased  was  riding  on  a  horse  between  the 
rails  as  a  car  approached  from  the  opposite  direction,  that 
his  horse  was  unmanageable;  that  when  the  motorman  saw 
the  deceased  he  blew  the  whistle  and  brought  his  car  to  a 
stop,  but  the  horse  continued  to  rear  and  plunge,  and  the 
deceased  fell  to  the  ground  across  the  track  and  part  way 
imder  the  front  of  the  car;  and  that  there  was  no  direct  evi- 
dence that  the  car  came  in  contact  with  the  rider  or  the 
horse  before  the  deceased  was  unseated,  or  to  explain  precisely 
the  immediate  cause  of  the  injury  of  which  he  died.  Funk  ▼• 
Hummelstown  ft  Campbellstown  St.  By.  Co.,  618. 

26.  Street  railways — Head  on  collision  between  car  and 
wagon — Imputation  of  negligence — passenger  in  carriage — 
Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  by  an  occupant  of  a  carriage 
who  was  injured  in  practically  a  head-on  collision  between 
one  of  defendant's  cars  and  a  carriage,  the  case  is  for  the  jury 
and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained 
where  the  evidence  tends  to  show  that  the  accident  occurred 
on  a  winter  night;  that  snow  at  the  sides  of  the  road  was 
thirty  inches  in  depth  and  packed  and  frozen  so  that  vehicles 
could  not  pass  through  it  or  turn  from  the  track,  except  at 
places  where  openings  had  been  made;  that  the  plaintiff  and 
other  occupants  of  the  carriage  were  vigilant  in  looking  for  a 
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car,  and  that  when  they  first  saw  one  it  was  200  or  300  feet 
in  front,  running  at  the  rate  of  35  or  40  miles  an  hour;  that 
its  head  light  was  very  dim,  and  no  notice  of  its  approach  had 
been  given;  that  the  driver  at  once  looked  for  a  place  where 
he  could  turn  out,  and  that  the  collision  occurred  while 
he  was  in  the  act  of  turning  into  an  opening  at  a  gateway. 
The  negligence  of  the  driver  of  a  private  conveyance  can- 
not be  imputed  to  a  passenger  who  has  no  control  over  him; 
but  if  the  passenger  voluntarily  goes  into  a  patent  danger  that 
he  could  have  avoided  or  joins  the  driver  in  testing  a  danger, 
he  cannot  recover  for  any  resulting  injury.  Tntatbower  ▼• 
Is.  V.  Transit  Co.,  397. 

27.  Street  railways — Tickets — Independent  lines. 

Where  a  street  railway  company  prints  and  issues  tickets  in 
its  own  name,  and  having  thereon  the  words  "good  for  one 
five  cent  fare,"  and  supplies  such  tickets  to  two  other  inde- 
pendent street  railway  companies  under  an  understanding 
that  the  tickets  when  sold  should  be  good  as  fare  on  any 
of  the  three  railways,  a  person  who  purchases  a  ticket  from 
a  conductor  of  one  of  the  independent  lines,  and  is  injured 
while  riding  as  a  passenger  on  such  line  in  a  collision  between 
two  of  its  cars,  may  maintain  an  action  against  the  com- 
pany issuing  the  tickets  to  recover  damages  for  his  injuries; 
and  in  such  a  case  it  is  immaterial  that  the  issuing  company 
received  no  benefit  from  the  sale  of  the  ticket;  and  it  is  also 
immaterial,  as  far  as  the  plaintiff  is  concerned,  as  to  what 
agreement  there  was  between  the  company  issuing  the  ticket, 
and  the  company  operating  the  line  where  the  accident  hap- 
pened. The  proceeds  of  the  tickets  sold  each  day  were  turned 
over  at  the  end  of  the  day  to  the  issuing  company,  and  there- 
fore, the  conductors  of  the  independent  lines  were  the  agents 
of  the  issuing  company  in  the  sale  of  the  tickets.  Mwllen  ▼• 
Chester  Tract.  Oo.,  516. 

28.  Unguarded  elevator  shaft — Evidence — Liability  of 
Lessee. 

In  an  action  against  the  lessee  of  a  whole  building  by  an 
employee  of  a  sub-tenant  to  recover  damages  for  personal  in- 
juries caused  by  a  fall  down  an  unguarded  elevator  shaft,  the 
plaintiff  is  not  entitled  to  have  her  case  submitted  to  the 
jury,  where  there  is  no  evidence  whatever  to  show  that  the 
defendant  or  any  of  his  employees  left  the  shaft  open,  and 
the  only  inference  to  be  drawn  from  the  evidence  is  that 
some  person  whose  identity  was  absolutely  unknown,  but 
who  was  probably  an  employee  of  the  plaintiff's  employer. 
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n^ligently  used  the  elevator  and  left  the  shaft  open.    Mills  t* 
Brmndes,  219. 

NEW  TRIALS. 

1.  Appeals — Judgment  n.  o.  v. — Effect  of  reversal.  Sloam 
T.  P.  ft  R.  By.  Oo.»  155. 

2.  Appeals — Practice  C.  P. — Judgment  n.  o.  v.  Dnffj  t. 
York  HaTen  W.  ft  P.  Co.,  217. 

3.  Carriers — Carriers  of  goods — Inadequacy  of  facilities — 
Burden  of  proof — Railroad — Judgment  n.  o.  v.  Joynes  ▼. 
Pemuu  R.  B.  Oo.,  232. 

NONSUITS. 

1.  Negligence — Boroughs — Defective  bridge — Acceptance  of 
street  by  boro.     Ormnt  ▼•  Diokson  Oity  Boro«,  536. 

NOTICE. 

1.  Constructive  notice — Negligence — Electric  light  com- 
panies— Live  wire — Evidence — Case  for  jury.  Berstein  t. 
PKllm.  Elee.  Co«»  53. 

2.  Deeds — Recording  acts — Duty  of  inquiry — Diversion  of 
water — Waters — Easement.  EsUeman  ▼.  PArkerslinrs  Iron 
Oo.,  439. 

8.  Notice  of  loss — Insurance — Fire  insurance.  Masino  t. 
F.  ft  M.  Mat.  Ins.  Amii.,  419. 

4.  Notice  of  termination — Landlord  and  tenant — Lease — 
Principal  and  agent — Attornment — Amendment — Parties. 
Haines  ▼•  Elf  man,  341. 

NUISANCE. 

1.  Encroachment  on  public  highway — Equity — Injunction 
— Signs. 

Where  one  of  the  occupants  of  a  commercial  building  sets 
up  on  a  portion  of  the  pavement  of  the  public  highway  in 
front  of  the  building  a  show  case  and  signs,  which  attract 
such  crowds  as  to  obstruct  an  entrance  used  by  another  oc- 
cupant of  the  building,  and  to  cut  off  the  view  of  such  oc- 
cupant's show  windows,  the  latter  may  maintain  a  bill  in 
equity  to  compel  the  removal  of  the  show  case  and  the  signs 
as  a  nuisance.     Green  ▼.  Tkresker,  169. 

PARTIES. 

1.  Landlord  and  tenant — Principal  and  agent — Lease — No- 
ties  of  termination — Attornment — Amendment.  Haines  t. 
Elftnan,  341. 

2.  New  parties — Negligence — An^endment — New  cause  of 
action — Statute  of  limitations.    Bender  ▼.  Penlleld,  58. 


Digitized  by 


Google 


684  INDEX. 

PAETITION. 

1.  Husband  and  wife — Deed  Entireties. 

When  land  is  held  in  common  by  a  married  woman  and 
others,  and  they  all  join  in  a  partition,  and  her  share  is 
conveyed  to  her  and  her  husband,  the  law  looks  at  the  char- 
acter of  the  transaction,  rather  than  at  the  form  of  the  con- 
veyance, in  order  to  define  her  interest,  and  considers  the 
share  as  still  hers,  a  divided  share  being  substituted  for  an 
undivided  one.     Stoffal  ▼•  Jarris,  50. 

PAKTNERSHIP. 

1.  Promissory  notes — Accommodation  notes — HamUeu  er- 
ror,    L.  V.  Nat.  Bank  v.  Ott,  565. 

PAVEMENTS. 

1.  Passageway  —  Deed  —  Construction  —  Intention  —  Sur- 
rounding circumstances,  Meroaatile  Lib.  Oo.  ▼•  Fidelity 
Tnuit  Co.,  5. 

PAYMENT. 

1.  Contract — Written  agreement — Parol  evidence — Affidavit 
of  defense,     Lenten  Briok  Co.  t.  Killen,  144. 

2.  Mistake— Will— Verdict. 

Where  a  testator  leaves  to  a  trust  company  called  "United 
States  Trust  Company"  two  sums  of  $10,000  each  to  be 
held  in  trust  for  two  sisters  for  life  with  remainder  to  the  sur- 
vivor in  the  event  that  the  other  die  without  issue,  and  by 
the  second  paragraph  of  his  will  leaves  two  suma  of  $10,000 
each  to  a  trust  company  called  the  "Union  Trust  Company'' 
in  trust  for  the  same  two  sisters,  but  with  remainder  over 
to  other  parties  in  the  event  of  their  dying  without  issue, 
and  after  the  death  of  one  of  the  sisters  the  Union  Trust 
company  through  a  mistake  in  reading  the  will  paid  the  sxmi 
of  $10,000  to  the  surviving  sister  instead  of  the  parties  en- 
titled to  it  imder  the  second  paragraph,  such  sum  may  be  re- 
covered back  by  the  Union  Trust  Company  from  the  sister 
to  whom  it  was  mistakenly  paid. 

In  an  action  to  recover  such  money  the  court  left  two 
questions  to  the  jury,  (1)  was  the  payment  made  by  mistake 
on  the  part  of  plaintiff's  officers,  and  (2)  was  it  caused  by 
inadvertence  in  reading  the  first  paragraph  of  the  will  as 
the  paragraph  under  which  plaintiff  was  acting  as  trustee; 
and  was  that  due  to  the  similarity  of  the  names  mentioned 
in  the  will.  The  first  question  was  answered  "yes,"  the 
second  "no."  Thereupon  a  third  question  was  submitted,  vie: 
"State  what  was  the  character  of  the  mistake?"  This  was 
answered  "Carelessness  of  the  officers  of  the  Union  Trust 
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Company."  The  court  asked  the  jury  in  what  particular 
the  officers  had  been  careless,  and  the  foreman  said,  ^'in  read- 
ing the  will."  These  words  were  then  added  to  the  answer. 
The  court  then  directed  a  verdict  for  plaintiff.  Held,  that 
the  court  committed  no  error  either  in  proi>ounding  the 
questions  to  the  jury,  or  in  directing  a  verdict  for  the 
plaintiff.     Union  Tmst  Co,  ▼.  Gilpin,  524. 

PHYSICIANS. 

1.  Equity — Setting  aside  deed — Confidential  relation — 
Fraud — Responsive  answer,    Matthaei  ▼.  Pownall,  460. 

POWERS. 

1.  Recital  of  power — Power  of  appointment — WUl — Act  of 
June  k,  1879,  P.  L.  88.    Lloyd  t.  Frets,  538. 

PRACTICE  C.  P. 

1.  Affidavit  of  defense — Attorney  and  client — Unfaithful- 
ness  of  attorney.    Norris  ▼•  Breakwater  Co.,  358. 

2.  Affidavits  of  defense — Contract — Attorney  and  client — 
Incorporation  of  borough — Signers  of  petition.  Ulrioli  ▼• 
MoTasne,  215. 

3.  Affidavit  of  defense — Contract — Written  agreejnent — 
Parol  evidence — Payment.     Lenten  Briok  Co.  ▼.  Killen,  144. 

4.  Affidavit  of  defense — Promissory  notes — Agreement  as 
to  extension — Banks  and  hanking.  Mnt.  Tm«t  Co.  ▼•  Stem» 
202. 

5.  Affidavit  of  defense — Rule  for  judgment — Appeals — Act 
of  ApHl  18,  1874,  P'  L.  6i. 

The  Act  of  April  18,  1874,  P.  L.  64,  allowing  an  appeal 
from  an  order  discharging  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  was  intended  to  reach  only 
clear  cases  of  error  in  law,  and  thus  prevent  the  delay  of  a 
triaL 

In  a  suit  brought  against  the  owners  of  certain  land  to 
recover  the  principal  of  a  dower  fund  alleged  to  have  been 
charged  on  it  by  a  deed  executed  subsequently  to  partition 
proceedings,  where  the  intention  of  the  parties  to  such  deed 
is  left  in  doubt  by  misrecitals  and  unskillful  conveyancing 
in  the  deed  itself  and  in  subsequent  conveyances,  and  such 
uncertainty  may  be  cleared  up  by  parol  evidence  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  is  prop- 
erly dismissed.     Beck  ▼•  Sokekter,  253. 

6.  Appeals — New  trial — Judgment  n.  o.  v.  Dnify  v.  York 
KaTon  W.  ft  P.  Co.,  217. 

7.  Corporations — Water  companies — Bond  in  condemnation 
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proceedings — Act  of  April  29, 18H,  P.  L,  73 — Petition,    Oak 
Grove  Water  Co.  ▼.  Thompson,  486. 

8.  Judgment — Opening  judgment,  Walnea  ▼•  fSlfmaii, 
341. 

9.  Judgment  n.  o.  v. — Binding  instructions — Bankruptcy, 
Where  the  court  at  the  trial  cannot  give  binding  instruc- 
tions, it  cannot  enter  judgment  non  obstante  veredicto  there- 
after. 

In  an  action  by  a  trustee  in  bankruptcy  to  recover  the  value 
of  bonds  alleged  to  have  been  wrongfully  taken  from  the 
bankrupt  by  the  defendant,  where  the  defendant  contenda 
that  he  had  taken  the  bonds  for  the  purpose  of  delivering 
them  to  their  owner  to  whom  he  alleged,  they  had  been  pre- 
viously assigned,  and  the  evidence  is  conflicting  as  to  whether 
there  was  a  valid  consideration  for  the  assignment,  the  case  is 
for  the  jury;  and  if  a  verdict  is  rendered  for  plaintiff,  the 
court  cannot  thereafter  enter  judgment  n.  o.  v.  for  the  de- 
fendant.    Paee  ▼.  Moore,  161. 

10.  Sheriff's  sale — Setting  aside — Proceedings  for  posses- 
sion,    Lyle  T.  ArmfltronB,  227. 

PRACTICE  SUPERIOR  COURT. 

1.  Appeals  from  Superior  Court — Appeals — Assignments  of 
error,    Garrett  ▼.  Tnmer,  383. 

2.  Appeal  from  Superior  Court — Appeals — Constitutional 
question,     Chartiers  Greek  Dridee,  365. 

PREMIUMS. 

1.  Premium  notes — Insurance — Life  insurance — Mutual 
policy — Sharing  in  profits — Equity,  Graase  t.  Pens  Mnt. 
Life  Ins.  Go.,  320. 

PRINCIPAL  AND  AGENT. 

1.  Chauffeur  —  Negligence  —  Elevator — Unguarded  shaft, 
Kinsey  ▼.  Looomobile  Co.,  95. 

2.  Evidence — Burden  of  proof — Sales,  Wilson  ▼.  Perioat, 
412. 

3.  Landlord  and  tenant — Lease — Notice  of  termination — At- 
tornment— Amendment — Parties,    Haines  ▼.  Elfman,  341. 

4.  Negligence — Automobiles — Identity  of  machine — Case 
for  jury.    Bowling  ▼.  Roberts,  89. 

6.  Personal  Uahility  of  agent — Unregistered  foreign  cor^ 
poration — Building  contract. 

Where  a  citizen  of  this  state  signs  a  huilding  contract  '^as 
agent  for"  a  named  company  with  knowledge  that  such  com- 
pany is  an  unregistered  foreign  corporation  without  authority 
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to  do  business  in  this  state,  and  the  contractor  has  no  such 
knowledge,  the  agent  will  be  personally  liable  on  the  contract. 
Raff  T.  Ismmn,  347. 

6.  Real  estate  broker — Commissions — Procuring  a  pur^ 
chaser, 

A  real  estate  broker  who  seeks  to  recover  a  commission 
must  prove  either  that  a  sale  was  made  to  the  party  whom 
he  procured  as  a  purchaser,  or  that  the  purchaser  was  able 
and  willing  to  buy,  and  the  failure  to  make  an  actual  sale 
was  through  no  fault  of  the  broker  or  his  customer. 

A  broker  is  not  entitled  to  commissions  where  he  is  unable 
to  show  anything  more  than  negotiations  which  never  ripened 
into  a  purchase,  or  an  agreement  to  purchase,  or  even  an  in- 
tention to  buy  upon  any  definite  fixed  terms.  Stevenson  t. 
Bannan,  512. 

PRINCIPAL  AND  SURETY. 

1.  Bond — Foreign  attachment — Amendment — Cause  of  ac- 
tion— Damages — Different  measure  of  damages — Judgment — 
Foreign  corporation — Act  of  March  20,  1845,  P.  L.  188 — Act 
of  March  SO,  1905,  P.  L.  76. 

The  rule  that  a  judgment  against  the  principal  in  a  bond 
is  conclusive  against  his  sureties  applies  to  bonds  of  ad- 
ministrators and  guardians,  bonds  of  assignees  for  the  benefit 
of  creditors,  official  bonds,  bonds  of  indemnity  and  other 
bonds  of  like  character,  but  it  does  not  apply  in  the  case 
of  a  bond  given  to  dissolve  a  foreign  attachment. 

Where  a  bond  is  given  under  the  Act  of  March  20,  1845, 
P.  L.  188,  to  dissolve  a  foreign  attachment,  and  the  condition 
of  the  bond  is  to  '^ay  the  debt  or  damages,  interest  and  costs 
that  may  be  recovered,"  the  amount  of  the  debt  or  damages 
that  may  be  recovered  from  the  surety  is  measured  by  the 
sum  demanded  in  the  affidavit  of  the  cause  of  action.  If  after 
the  filing  of  the  affidavit  the  plaintiff  thinks  proper  to 
increase  his  claim  for  damages  by  amendment,  the  sureties 
are  not  discharged  from  all  liability  by  such  amendment,  but 
will  be  required  to  pay  the  damages  liquidated  by  the  plain- 
tiff in  the  original  affidavit  of  the  cause  of  action,  together 
with  interest  and  costs. 

The  original  cause  of  action  in  a  foreign  attachment  can- 
not be  amended  after  the  bond  has  been  filed  by  introducing 
a  new  cause  of  action,  or  by  substituting  a  different  measure 
of  damages. 

In  a  foreign  attachment  broucrht  asrainst  a  broker  by  his 
customer,  where  the  plaintiff  in  his  original  affidavit  of  cause 
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of  action,  claims  the  difference  between  the  purchase  price 
of  stocks,  and  the  highest  prices  at  which  the  same  stocks  sold 
up  to  the  final  filing  of  the  statement,  and  he  subsequently 
amends  his  claim  so  as  to  give  him  the  right  to  recover  upon 
the  basis  of  the  highest  selling  price  of  the  stocks  up  to 
the  time  of  trial,  the  sureties  are  not  bound  by  such  amend- 
ment. 

Under  the  Act  of  March  30,  1905,  P.  L.  76,  a  foreign 
attachment  may  be  issued  in  all  actions  ex  contractu  includ- 
ing an  action  for  unliquidated  damages,  and  in  actions  ex 
delicto  for  tort  committed  within  the  Commonwealth.  The 
act  of  1905,  applies  to  foreign  corporations  inasmuch  as  it 
must  be  read  into  the  Act  of  June  13,  1836,  P.  L.  568,  the 
76th  section  of  which  provides  for  a  writ  of  foreign  attach- 
ment against  foreign  corporations,  although  the  act  of  1905 
purports  to  amend  only  section  44  of  the  act  of  1836.  Oom* 
▼•  A.  B.  Baxter  &  Co.,  179. 

PRINCIPAL  AND  SURETY. 

2.  Bond — Public  contract. 

W'Tiere  a  contractor  with  a  city  for  the  grading  and  paving 
of  streets  gives  a  bond  that  he  will  pay  for  all  labor  and 
materials  furnished  to  him  in  connection  with  the  contract, 
and  subsequently  finding  himself  unable  to  perform  the  work 
assigns  the  contract  to  another  person  who  agrees  to  com- 
plete it,  and  to  pay  to  the  contractor  one-half  of  the  profits 
resulting  therefrom,  the  assignee  cannot  maintain  an  action 
against  the  surety  on  the  bond  for  labor  and  materials  fur- 
nished by  him.  In  such  a  case  the  bond  was  not  given  to  in- 
demnify the  contractor  against  his  own  default,  but  this 
in  effect  is  the  use  which  the  assignee  would  make  of  it, 
if  he  were  permitted  to  maintain  a  suit  thereon.  PMla.  ▼• 
NeUl,  117. 

3.  Contribution  among  sureties — Contract. 

"WTiere  several  persons  are  sureties  on  separate  bonds  and 
for  varying  amounts,  for  the  completion  of  a  building,  and 
are  compelled  for  their  own  protection  to  complete  the  build- 
ing left  unfinished  by  the  contractor,  they  are  compellable  to 
contribute  in  proportion  to  the  amounts  of  their  respective 
bonds,  and  if  one  has  paid  more  than  his  share,  he  may  com* 
pel  contribution  from  the  others  by  a  suit  in  equity,  al- 
though at  the  time  the  suit  is  instituted  there  are  i>ending 
and  undetermined  certain  contested  claims  arising  out  of 
the  construction  of  the  building.    MaIoho  t.  Stewart,  99. 

4.  Several  bonds — Contribution. 
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The  fact  that  there  are  two  or  more  bonds  instead  of  one, 
but  all  conditioned  to  be  answerable  for  one  general  purpose, 
does  not  a€ect  the  primary  liability  of  the  sureties  on  each 
bond.  While  the  bonds  remain  in  force  the  cestuis  que 
trustents  may  elect  to  proceed  against  the  sureties  on  either 
bond,  and  if  a  surety  on  either  bond  is  compelled  to  pay  the 
entire  amount  of  the  default,  he  may  proceed  against  his 
co-sureties  on  all  the  bonds  remaining  in  force,  for  con- 
tribution. 

Where  a  bond  is  entered  by  a  trustee  in  the  Orphans' 
Court  and  thereafter  a  second  bond  is  entered  as  additional 
security,  and  the  sureties  on  the  old  bond  do  not  ask  for  their 
discharge,  th^  will  continue  liable  on  their  bond;  and  if 
the  sureties  on  the  second  bond  are  compelled  to  pay  a  loss, 
the  sureties  on  the  first  bond  will  be  liable  to  contribution. 

Where  one  of  two  sureties  on  the  first  of  two  successive 
bonds  of  a  trustee,  consents  to  an  improper  investment,  and 
a  loss  results,  such  consenting  surety  is  liable  although  his 
non-consenting  surety  may  be  discharged;  and  if  the  sureties 
on  the  second  bond  have  been  compelled  to  pay  the  loss,  the 
consenting  surety  on  the  first  bond  will  be  liable  to  con- 
tributions to  the  full  measure  of  his  liability  on  his  own 
bond. 

Where  sureties  are  bound  by  different  sums  in  different 
instruments,  they  are  liable  in  proportion  to  the  penal  sums 
in  the  respective  bonds.  Fidelity  Sc  Dep.  €)o.  t.  Phillipst 
469. 

PROMISSORY  NOTES. 

1.  Accommodation  notes — Partnership — Harmless  error. 

In  an  action  by  a  bank  against  a  son  as  surviving  partner 
of  a  firm  composed  of  the  defendant  and  his  father,  on  a 
promissory  note,  where  it  appears  that  the  note  was  endorsed 
by  the  father  with  the  firm  name  in  his  lifetime  as  an 
accommodation  of  the  maker,  a  verdict  and  judgment  for  the 
plaintiff  will  be  sustained,  where  the  testimony  fully  warrants 
a  finding  by  the  jury  that  the  firm's  business  included  the 
making  of  accommodation  paper,  and  that  to  the  knowledge 
of  both  partners  such  paper  was  frequently  made  by  the  firm, 
and  that  the  note  in  suit  was  the  last  of  several  renewal  ac- 
commodation notes,  one  of  which  renewal  notes  had  .been 
signed  by  the  son. 

In  such  a  case  it  is  proper  to  admit  testimony  offered  for 
the  puii>08e  of  showing  that  the  son  furnished  the  bank  a 
statement  of  the  firm's  liability  after  his  father's  death,  where 

Vol.  ccxxxv — 14 
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such  statement  tends  to  show  an  admission  hy  the  defendant 
of  his  liability  on  the  note. 

The  admission  of  incompetent  evidence  is  not  groimd  for 
a  reversal  where  it  has  worked  no  injury  by  its  admission. 
Xi.  V.  Hat.  Bank  t.  Ott»  565. 

2.  Agreement  as  to  extension — Affidavit  of  defense — Banks 
and  hanking. 

In  an  action  upon  a  promissory  note,  an  affidavit  of  de- 
fense is  insufficient  which  sets  up  a  violation  by  the  plaintiff, 
a  trust  company,  of  an  agreement  to  renew  the  note,  without 
any  averment  that  the  plaintiff's  executive  officer,  who  was 
alleged  to  have  made  the  agreement  had  any  authority  to  do 

80. 

The  discounting  of  conmiercial  paper  is  a  function  of 
the  directors  of  the  bank  and  cannot  be  delegated  to  a  single 
officer. 

In  an  action  by  a  trust  company  on  a  promissory  note, 
which  the  company  had  discounted,  and  the  proceeds  of  whidi 
discount  the  defendant  had  received,  the  defendant  cannot 
set  up  as  a  defense  that  the.  plaintiff  had  exceeded  its  cor- 
porate powers  in  doing  a  banking  business,  and  discoimting 
the  note  in  suit. 

In  an  action  on  a  promissory  note  where  the  affidavit  of 
defense  sets  up  that  the  defendant  was  not  liable  for  protest 
fees  as  there  was  no  endorser  on  the  note,  and  the  plaintiff 
then  withdraws  this  item,  the  matter  is  de  minimis  the 
court  may  enter  judgment  against  the  defendant,  if  it  finds 
that  the  affidavit  of  defense  is  otherwise  insufficient  Mutval 
Trust  Co.  t.  Stem,  202. 

8.  Contract — Evidence. 

In  an  action  by  endorsers  on  a  promissory  note  who  had 
been  compelled  to  pay  it,  against  a  former  endorser,  where 
the  defense  is  a  guarantee  by  the  plaintiffs  to  cash  two  mort- 
gages which  they  held  for  defendant  and  pay  the  note  in 
suit  and  four  other  notes,  a  certificate  for  the  defendant  and 
judgment  thereon  will  be  set  aside  by  the  appellate  court 
where  the  written  evidence  in  the  case  not  only  does  not 
establish  the  contract  set  up  by  the  defendant,  but  is  in- 
consistent with  it,  and  there  is  no  oral  proof  supplemental 
to  or  explanatory  of  the  documentary  evidence  sufficient  by 
itself,  or  in  connection  with  the  former,  to  sustain  a  finding 
that  such  a  contract  existed.    Tatem  ▼•  Oallowaj,  420. 

4.  Decedents*  estates — Decedents*  dehts — Lien  on  real  estate 
— Act  of  June  U,  1901,  P.  L.  66fS—Husland  and  wife — Con- 
veyance in  fravd  of  creditors.    Garrett  ▼•  Moore,  879. 
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1.  Ccise  for  jury  —  Evidence  —  Negligence  —  Electric  light 
companies — Live  wire — Constructive  notice.  BersteiA  t. 
Pl&ila.  Eleo.  Co.,  53. 

2.  Case  for  jury — Imputed  negligence — Negligence — Col- 
lision between  wagon  and  car — Contributory  negligence. 
Prootor  T.  la.  V.  Transit  Co.,  373. 

3.  Case  for  jury — Negligence — Evidence — Automobiles  — 
Identity  of  machine.    Bowling  ▼•  Roberts,  89. 

4.  Case  for  jury — Negligence — Railroads — Stop,  look  and 
listen — Grade  crossing.    Kel&oe  ▼•  P.  A  B.  B.  Co.,  429. 

5.  Case  for  jury — Negligence — Street  railways — Head  on 
collision  between  car  and  wagon — Imputed  negligence — Pas- 
senger in  carriage.    Tmmbower  t.  Ii.  V.  Transit  Co.,  397. 

6.  Case  for  jury — Railroads^—Negligence — Sparks — Dam- 
ages.   Bnllook  T.  B.  A  O.  B.   B.   Co.,  417. 

7.  Contract — Building  continct — Substantial  performance. 
Pressy  t.  MoComaek,  443. 

8.  Criminal  law  —  Murder  —  Decree  —  Reasonable  doubt — 
Charge.     Com.  t.  Bomeszo,  407. 

9.  Erroneous  charge — Negligence — Infant — Damages.  Ott 
T.  Phila.,  354. 

10.  Question  for  jury — Negligence — Railroads — Master  and 
servant — Brakeman — Falling  in  trestle — Contributory  negli- 
gence.    Stewart  t.  Cent.  B.  B.  Co.  of  N.  J.,  311. 

RAILROADS. 

1.  Carriers — Carriers  of  goods — Inadequacy  of  facilities — = 
Burden  of  proof — Judgment  n.  o.  v. — New  trial.    Joynes  t. 

Penna.  B.  B.  Co.,  232. 

2.  Equity — Findings  of  fact — Review.  North  Shore  B.  B. 
Co.  T.  Penna.  Co.,  395. 

3.  Negligence — Defective  car — Duty  of  inspection — Mining 
company.    MeGinley  t.  Cent.  B.  B.  Co.  of  N.  J.,  576. 

4.  Negligence — Master  and  servant — Brakeman — Falling  in 
trestle — Contributory  negligence — Question  for  jury.  Stew- 
art T.  Cent.  B.  B.  Co.  of  N.  J.,  311. 

6.  Negligence — Passenger — Contributory  negligence — Stand- 
ing in  car.     Sl&iTe  t.  P.  ft  B.  B.  Co.,  256. 

6.  Negligence — Sparks — Case  for  jury — Damages. 

In  an  action  against  a  railroad  company  to  recover  damages 
for  the  loss  of  crops  and  growing  timber  alleged  to  have  been 
caused  by  sparks  the  case  is  for  the  jury,  where  there  is 
testimony  tending  to  show  that  the  fire  was  caused  hy 
cinders  of  an  unusual  size  and  so  large  that  they  could  not 
have  escaped  from  the  smoke  stack  of  a  properly  equipped 
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locomotive.  In  such  a  case  if  there  was  evidence  that  the 
plaintiff  did  not  make  a  reasonable  effort  to  extinguish  the 
fire  and  save  his  property,  the  question  of  his  negligence  is 
for  the  jury. 

In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  the  loss  of  growing  timber  by  fire  from  sparks,  the 
measure  of  damages  is  not  the  value  of  the  wood  destroyed, 
but  the  injury  to  the  plaintiff's  land  as  a  whole  by  the  de- 
struction of  the  timber,  if  it  appears  that  much  of  the  timber 
was  growing  and  not  marketable  and  had  no  value  as  wood. 
Bullook  ▼•  B.  A  O.  B.  B.  Co.,  417. 

7.  Negligence — Stop,  look  and  listen — Orade  crossing — Case 
for  jury,    Kel&oe  t.  P.  A  B.  B.  Co.,  429. 

8.  Sparks — Negligence — Spark-arrester. 

In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  the  burning  of  plaintiff's  farm  buildings,  where  it 
is  undisputed  that  the  fire  was  caused  by  sparks  thrown  out 
by  a  particular  locomotive,  the  case  is  for  the  jury  and  a 
verdict  and  judgment  for  the  plaintiff  will  be  sustained,  where 
it  appears  that  there  was  a  spark-arrester  of  an  approved 
pattern  on  the  locomotive;  that  this  spark-arrester  was  of  a 
type  adapted  to  the  use  of  anthracite  coal;  that  the  company 
permitted  and  directed  its  employees  to  use  for  firing  the  en- 
gine soft  coal  with  anthracite  in  proportion  of  one  to 
ten;  that  the  spark-arrester  was  adequate  for  the  mixture; 
that  the  anthracite  and  soft  coal  were  not  supplied  to  the 
engine,  already  mixed  in  that  proportion,  but  separately  side 
by  side,  so  that  the  engineer  had  the  opportunity  to  mix 
them  in  any  proportions  which  pleased  him;  that  in  order 
to  get  up  steam  quickly  and  get  more  power  it  would  be 
convenient  for  him  to  use  a  greater  proportion  of  soft  coal 
in  the  mixture;  that  just  before  the  burning  the  engine  in 
question  was  started  with  a  load  up  grade  and  around  a 
curve,  and  that  it  was  puflSng  and  laboring  and  throwing 
out  smoke,  although  owing  to  the  time  of  day  sparks  were 
not  actually  visible.     Wagener  t.  P.  A  B.  B.  Co.,  559. 

9.  Street  railways — Negligence — Collision  between  buggy 
and  car.     MoGeel&an  t.  E.  Penna.  Bys.  Co.,  507.  ^ 

10.  Street  railways — Negligence — Fright  of  horse — Snow — 
Evidence.  Fnnk  t.  HnnuiielatowA  Sc  Caatpbellstowm  8t» 
By.  Co.,  618. 

11.  Street  railways — Negligence — Head  on  collision  beiwsmi^ 
car  and  wagon — Imputation  of  negligence — Passenger  in  ( 
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EAILROADS— continued. 

riage — Case  for  jury,    Timmbower  t.  Ii«  V*  Transit  Co.» 

897. 

12.  Street  railways  —  Negligence  —  Tickets  —  Independent 
lines,    Mullen  t.  CliMiter  Tract.  Oo.,  516. 

REAL  ESTATE. 

1.  Blending  real  and  personal  estate — Will — Conversion — 
Intention — Construction,  Martin  t.  ProTident  la*  A  T.  Co^ 
281. 

2.  Change  of  grade — Road  law — Physical  change — Author' 
ity  of  councils.    Hioka  t.  Williamsport,  509. 

3.  Corporations — Water  companies — Bond  in  condemnation 
proceedings — Act  of  April  29, 1874,  P-  L.  IS— Practice  C.  P. — 
Petition,     Oak  GroTe  Water  Co.  ▼.  Thompion,  486. 

4.  Deed — Building  restriction — Offensive  purpose  or  occu- 
pation— Public  garage.    Hibberd  t.  Edwards,  454. 

5.  Deed — Construction — Intention — Surrounding  circum- 
stances— Passageway — Pavement  Mercantile  Iiib.  Co.  t. 
Fidelity  Tmet  Co.,  5. 

6.  Deed — Husband  and  wife — Partition — Entireties,  8tof« 
fal  T.  Jarris,  50. 

7.  Deeds — Recording  acts — Notice — Duty  of  inquiry — Di- 
version of  water — Waters — Easement,  Esbleman  ▼.  Park- 
ersbnrs  Iron  Co.,  439. 

8.  Lien  on  real  estate — Decedents'  estates — Decedents'  debts 
— Act  of  June  H,  1901,  P.  L,  662— Husband  and -wife — 
Promissory  note — Conveyance  in  fraud  of  creditors.  Garrett 
T.  Moore,  379. 

9.  Mechanics*  lien — Several  structures  —  Single  plant  ^^ 
Averment  of  claim.    Union  S.  A  B.  Ascn.  t.  VaUe,  435. 

10.  Municipalities — Bond — Sewer  assessments — Failure  to 
make  adequate  assessments.    Nolan  t.  Beading  City,  367. 

11.  Purchase  of  land  "under  and  subject"  to  mortgage — In- 
demnity—Act of  June  12,  1878,  P.  L.  206.  FanUcner  t.  Mc« 
Henry,  298. 

12.  Real  estate  broker — Principal  and  agent — Commissions 
— Procuring  a  purchaser,     Stevenson  t.  Bannan,  512. 

13.  Road  law — Vacation  of  streets — Omission  of  street  from 
plan — Statute  of  limitations — Estoppel.  Pvlaski  ATcnne, 
151. 

14.  Road  law — Widening  street — Title  to  land— Dedication 
— Deed — Damages.    Kanfmann  t.  Phila.,  276. 

16.  Setting  aside  sale — Sheriff's  sale — Inadequacy  of  price 
— Misdescription.    Lyle  t.  Armstrone,  224. 

BEAL  ESTATE  BROKERS,  see  Brokers. 
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REASONABLE  DOUBT. 

1.  Criminal  law — Murder — Charge.    Oma.  t.  TIoiw»  40T« 


REMAINDERMEN. 

1.  Taxation — Collateral  inheritance  iax—Deeedenti^  esUdee 
—Act  of  May  6, 1887  P.  L.  79— Constitutional  law.  Jew^U's 
Estate,  119. 

2.  Wills— Construction.    MoFillin^s  Estate*  175. 

REPAIRS. 

1.  Mechanics'  lien — Erection  and  construction.  Ualmn  8w 
Sc  B.  AssB.  ▼.  Vahle,  435. 

REPLEVIN. 

1.  Bankrupt cy — Federal  Act — Bailment — Pledge  of  aiuUh 
mohiles — Possession  Act  of  Congress  of  June  £5,  1910,  S6 
Stat,  at  L.  8S8,  amending  Section  ifl  of  Bankrupt  Act,  Bank 
of  N.  A.  T.  Penn  Motor  Car  Co.,  194. 

REVIEW. 

1.  Equity — Findings  of  fact — Evidence.  Gibson  t.  Jobm- 
son*  115. 

2.  Equity — Findings  of  fact — Railroads.  Hortk  Skove  B« 
B.  Co.  T.  Penna.  Co.,  395. 

ROAD  JURIES. 

1.  Constitutional  law — Title  of  act — Amendment  of  ad — 
Act  of  June  28,  1911,  P.  L.  1123.    Beber^s  Petition,  622. 

ROAD  LAW. 

1.  Abandoned  turnpike  roads — Duty  to  repair — Township-^ 
County— Act  of  April  25,  1907,  P.  L.  lOi. 

A  township  carmot  maintain  an  action  of  assumpsit  to 
recover  from  a  county  the  cost  of  repairs  voluntarily  made 
by  the  township  to  a  turnpike  road  which  had  been  partly 
abandoned  and  partly  condenmed. 

The  Act  of  April  25, 1907,  P.  L.  104,  relieves  the  township  of 
the  duty  to  maintain  and  repair  such  road,  and  imposes 
it  upon  the  county.  If  the  county  fails  in  its  statutory  duty 
there  is  an  ample  remedy  directly  against  it  and  its  officials, 
but  the  township  can  not  make  the  repairs  and  collect  tiie 
cost  thereof  from  the  county.  E.  Whiteland  Twp.  ▼•  Cluster 
Co.,  579. 

2.  Change  of  grade — Physical  change — Authority  of  dNm- 
cils. 

Damages  are  not  recoverable  for  a  change  of  grade  of  a 
street  until  the  actual  work  on  the  ground  is  begun.  It  is 
the  physical  change  and  not  the  mere  establishment  of  the 


Digitized  by 


Google 


INDEX.  695 

BOAD  LAW — continued. 

grade  on  the  official  plan  that  gives  the  right,  and  such  grad- 
ing must  be  done  only  by  the  authority  of  the  city  councils 
exercised  in  the  manner  prescribed  by  law.  Work  done  by 
a  street  commissioner  without  authority  of  a  city  ordinance 
does  not  constitute  a  legal  change  of  grade  which  will  con- 
fer upon  the  owner  of  abutting  property  a  right  for  dam- 
ages.    Hiokfl  T.  WilUamsport,  509. 

3.  Vacation  of  streets — Omission  of  street  from  plan — 
Statute  of  limitations — Estoppel. 

Where  the  proper  authorities  in  a  city  of  the  first  class  adopt 
and  confirm  a  new  plan  of  streets  from  which  a  portion  of  a 
previously  existing  street  is  omitted,  the  confirmation  of  such 
plan  operates  as  an  immediate  vacation  of  the  portion  of  the 
street  omitted,  and  the  statute  of  limitations  b^ns  forth- 
with to  run  against  landowners  injured  by  the  vacation. 
The  right  of  an  assignee  of  the  damages  can  rise  no  higher 
than  that  of  his  assignor.    Pmlaski  Avenve,  151. 

4.  Widening  street — Title  to  land — Dedication — Deed — 
Damages. 

Where  a  lot  137  feet  deep  abuts  on  a  street  sixty-six  feet 
wide,  and  the  city  by  ordinance  widens  the  street  to  seventy- 
two  feet,  by  taking  a  three  feet  wide  strip  on  each  side,  but 
providing  that  existing  buildings  shall  not  be  affected  until 
altered  or  re-built,  and  thereafter  the  owner  conveys  the 
land  by  deed  in  which  it  is  described  as  134  feet  deep  on 
a  seventy-two  'feet  wide  street,  and  the  grantee  in  turn 
conveys  the  land  by  the  same  description  to  another  person, 
such  third  grantee  can  claim  no  damages  for  the  widening 
when  he  re-builds  according  to  the  building  line  of  the 
widened  street.  In  such  a  case  the  first  deed  made  the 
three  feet  wide  strip  a  part  of  the  street  as  effectually  as 
a  formal  dedication  to  the  use  of  the  public  could  have  made 
it. 

The  fact  that  the  coping  and  steps  of  the  building  ex- 
tended onto  the  strip  of  land  included  in  the  widening  of 
the  street  is  unimportant  as  affecting  the  rights  of  the 
parties,  if  the  encroachment  was  not  beyond  the  limits  of 
the  usual  permissive  use  of  city  streets.  Kauf maan  t^  PhiUu, 
276. 

RULE  IN  SHELLEY'S  CASE. 

1.  Rule  in  Wild's  Case — Wills — Construcium — Life  estate. 
duunbers  ▼•  Union  Tmst  Co.,  610. 

2.  Wills— Estate  in  fee  simple— Act  of  April  9n,  1855,  P.  L. 
S68.    Kirb7*s  Estate,  542. 
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RULE  IN  SHELLEY'S  CASE— continued. 

3.  Wills — Estate  tail — Estate  in  fee  simple — Act  of  April 
27,  1866,  P.  L.  368,     Kyaer  t.  Hoekarsmitk,  586. 

RULE  IN  WILD'S  CASE. 

1.  Bule  in  Shelley's  Case — Wills — Constructionr^Life 
estate.     Chambers  t.  Union  Tmst  Co.,  610. 

SALES. 

1.  Contract — Change  of  possession — Rights  of  creditors — 
Bailment, 

When  a  vendee  or  a  pledgee,  takes  title  to  personal  prop- 
erty without  taking  possession  of  it,  he  takes  the  risk  of 
the  integrity  and  solvency  of  his  vendor  or  pledgor  when  the 
rights  of  subsequent  bona  fide  purchasers,  or  of  levying  cred- 
itors, arise.    Bank  of  N.  A.  t.  Penn  Motor  Car  Co^  194. 

2.  Principal  and  agent — Evidence — Burden  of  proof.  DV'IL- 
son  T.  Perioat,  412. 

SEPARATE  USE  TRUSTS. 

1.  Active  trust — Trusts  and  trustees — Absence  of  limUa* 
tion  over,    Kniskt's  Estate,  149. 

SERVICE  OF  PROCESS. 

1.  Constitutional  law — Special  legislation — Automobiles — 
Service  outside  of  county — Act  of  April  £7,  1909,  P.  L,  265 — 
Change  of  venue,    Garrett  t.  Turner,  883. 

2.  Service  of  process  on  real  owner — Mortgage — Foreclose 
ure.     Lyle  t.  Armstrone,  227. 

SEWERS. 

1.  Sewer  assessments — Failure  to  make  adequate  assess- 
ments— Municipalities — Bond,    Holan  t.  Beadins  Citj,  367. 

SHERIFF'S  SALES. 

1.  Setting  aside — Proceedings  for  possession — Practice,  C, 
P, 

Questions  relating  to  the  validity  of  a  sheriff's  sale  upon 
the  ground  of  inadequacy  of  price  and  insufficiency  of  de- 
scription should  be  raised  by  motion  to  set  the  sale  aside  and 
are  not  properly  to  be  interposed  as  a  defense  to  a  demand 
by  the  purchaser  for  possession.  The  acknowledgment  of 
the  sheriff's  deed  cures  all  irregularities  in  the  proceedings. 

In  a  proceeding  by  a  mortgagee  to  gain  possession  of 
the  mortgaged  premises  which  he  had  bought  in  at  a  sheriff's 
sale  in  foreclosure  proceedings  instituted  by  himself,  a  claim 
against  the  mortgagee  for  money  damages  is  not  available 
as  a  defense  on  the  ground  of  misrepresentations  by  the  latter. 
Xqrle  T*  Armstrone,  227. 
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SHEBIFF'S  SALES— continued. 

2.  Setting  aside  sale — Inadequacy  of  price — Misdescription. 

On  an  appeal  from  an  order  refusing  to  set  aside  a  sheriffs 
sale,  the  appellate  court  will  not  consider  statements  respect- 
ing the  value  of  the  property  sold,  unless  there  is  clear  proof 
of  an  abuse  of  discretion  by  the  court  below  in  dealing' with 
the  question  of  inadequacy  of  price. 

On  a  rule  to  set  aside  a  sheriff's  sale,  it  appeared  that  the 
plaintiff  on  the  execution  who  was  also  the  mortgagee  bid 
in  the  property  for  $2,500.  The  defendant  alleged  that  it 
was  worth  from  $85,000  to  $100,000.  Plaintiif  admitted  that 
the  property  was  worth  $50,000,  but  averred,  that  calculating 
the  amount  of  the  judgment  with  interest  and  costs,  delin- 
quent and  current  taxes,  and  municipal  liens  filed  against 
it,  the  total  cost  to  him  would  be  at  least  $41,800.  There  was 
nothing  to  show  that  any  offer  had  been  made  to  purchase 
the  property  for  an  amount  sufficient  to  pay  the  mortgage. 
Although  an  insufficient  description  was  alleged,  there  was 
no  allegation  that  any  one  was  misled  by  the  description  in 
the  advertisements.  Held,  that  the  court  below  was  not 
guilty  of  any  abuse  of  discretion  in  refusing  to  set  aside  the 
sale.    Tdjle  t*  Armatrons,  224. 

STATUTES. 

1.  Affidavit  of  defense — Rule  for  judgment — Appeals — Act 
of  April  18,  18H,  P.  L.  6Jf.    Beok  v.  Sol&ekter,  253. 

2.  Amendment  of  statutes — Decedents*  estates — Widow's 
$5,000  preference — Constitutional  law — Acts  of  April  8,  1833, 
P.  L.  316;  April  11,  18If8,  P,  L.  636;  April  20,  1869,  P.  L. 
77,  and  April  1,  1909,  P.  L.  87.     Guentl&oer's  Estate,  67. 

3.  Appeal — Proceedings  for  possession — Petition  and  an- 
swer—Amendment— Act  of  April  20,  1906,  P.  L.  239.  Lyle  t. 
Annstrone,  227. 

4.  Constitutional  law — Special  legislation — Automobiles — 
Service  outside  of  county — Act  of  April  27,  1909,  P.  L.  266 — 
Change  of  venue.     Garrett  t.  Turner,  383. 

5.  Corporations — Water  companies — Bond  in  condemnation 
proceedings — Act  of  April  29,  18H,  P.  L.  73— Petition.  Oak 
Grove  Water  Co.  t.  Tkompion,  486. 

6.  Criminal  law — Compounding  of  felony — Act  of  March 
31,  1860,  P.  L.  382— Bond— Duress.  Fountain  t.  Bickan, 
35. 

7.  Decedents'  estates — Decedents'  dehts — Lien  on  real  estate 
— Act  of  June  H,  1901,  P.  L.  662— Promissory  note — Convey^ 
ance  in  fraud  of  creditors.    Garrett  t.  Moore,  379. 

a  ^ecedents^  estates— Widow's  $5fi00  preference— Consti- 
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STATUTES—continued. 

tutional  law—Act  of  April  1, 1909,  P.  L.  87.  Deesaa's  BrtaU, 
88. 

9.  Decedents'  estates — Widow's  $5,000  preference — Consti- 
tutional law—Act  of  April  1,  1909,  P.  L.  87.  llereer's 
Estate,  178. 

10.  Ground  rents — Hushand  and  wife — Merger — Extin- 
guishment— Act  of  April  S7,  1856,  P.  L,  868,  and  June  H, 
1897,  P.  L,  H2.  Peima.  Oo.  for  Iiuu  on  IiiTes*  etc  ▼•  8iac- 
^elaer,  241. 

11.  Husband  and  wife — Confession  of  judgment — Act  of 
June  8,  1893,  Sec.  S,  P.  L.  SU-    Harwood  t.  Harwood,  532. 

12.  Mines  and  mining — Boundary  of  piUars — Width  of — 
Jurisdiction  of  equity  to  determine  width — Act  of  June  t, 
1891,  Art.  Ill,  Sec.  10,  P.  L.  176,  and  March  21,  1806,  i  8m. 
L.  326.    Cvrran  t.  Delano,  478. 

18.  Mortgage — Bond  and  warrant — Judgment — Affidavit  of 
ownership— Act  of  April  23,  1903,  P.  L.  261.  Keene  Home 
T.  Startiell,  110. 

14.  Mortgage — Purchase  of  land  "under  and  subject"  to 
mortgage  —  Indemnity  —  Act  of  June  12,  1878,  P.  L.  205. 
Fanlkner  t.  MoHenry,  298. 

15.  Negligence — Master  and  servant — Unguarded  shafting 
— Act  of  May  2,  1905,  P.  L.  352 — Contributory  negligence. 
McCoy  T.  Wolf  Co.,  571. 

16.  Principal  and  surety — Bond — Foreign  attachment — 
Cause  of  action — Damages — Different  meaeure  of  damagee— 
Judgment — Foreign  corporation — Acts  of  June  13,  1836,  P. 
L.  568;  March  20,  18i5,  P.  L.  188,  and  March  SO,  1905,  P.  L. 
76.     Com.  T.  A.  B.  Baxter  A  Co^  179. 

17.  Road  law — Abandoned  turnpike  roads — Duty  to  repair 
—Townships— Conniy^Act  of  April  25,  1907,  P.  L.  lOIh 
E.  Whiteland  Twp.  ▼•  Chester  Co^  579. 

18.  Taxation  —  Collateral  inheritance  tax  —  Decedents' 
estates — Remaindermen — Constitutional  law — Act  of  May  6, 
1887,  P.  L.  79.    JeweU's  Estate,  119. 

19.  Title  of  act — Amendment  of  act — Road  jury — Constir 
tutional  law— Act  of  June  23,  1911,  P.  L.  1123.  Beber^s  Pe- 
tition, 622. 

20.  Trusts  and  trustees — Charitable  use — Valley  Forge-- 
Corporations—Shares — Acts  of  April  29,  18H,  P.  L.  73;  May 
30,  1893,  P.  L.  183,  and  April  7,  1905,  P.  L.  117.  Cemten|dal 
ft  Memorial  Assn.  of  V.  F.,  206. 

21.  Wills— Charitable    b^uestfi  —  Witness  —  Disinierssted 
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witness — Act  of  June  7, 1911,  F.  L.  702.  BhoBmmkBt^B  Estate, 
402. 

22.  Wills — Estate  in  fee  simple — Rule  in  Shelley's  Case — 
Act  of  April  27,  1856,  P.  L.  368.    Kirby's  Estate,  542. 

23.  Wills — Estate  tail — Estate  in  fee  simple — Rule  in 
Shelley's  Case— Act  of  April  27,  1856,  P.  L.  868.  Kyner  t. 
Hoekersmitli,  586. 

24.  Will — Power  of  appointment — Recital  of  power — Act  of 
June  k,  1879,  P.  L.  88.    Lloyd  t.  Frets,  638. 

STATUTE  OF  LIMITATIONS. 

1.  Amendment — New  cause  of  action — New  parties — Negli- 
gence.   Bender  ▼.  Penfield,  58. 

2.  Road  law — Vacation  of  streets — Omission  of  street  from 
plan — Estoppel.    Palaski  ATenue,  151. 

STOCK. 

1.  Full  paid  stock — Corporations — Rights  of  a  bona  fide 
purchaser  —  Stockholders  —  Assessments — Defenses — Foreign 
corporations — Conflict  of  laws.    Tveneh  ▼•  Harding,  79. 

TAXATION. 

1.  Collateral  inheritance  tax — Remaindermen — Decedents' 
estates — Act  of  May  6, 1887,  P.  L.  79 — Constitutional  law. 

Where  a  testator  died  in  1876,  leaving  real  estate  to  his 
daughter  for  life  with  remainder  over,  and  the  life  tenant 
dies  in  1910,  the  remaindermen  are  liable  only  for  the  col- 
lateral inheritance  tax  in  their  respective  estates  on  the  value 
of  the  estate  when  they  "come  into  actual  possession"  on 
the  death  of  the  life  tenant. 

The  Act  of  May  6,  1887,  P.  L.  79,  "An  act  to  provide  for 
the  better  collection  of  collateral  inheritance  tax"  is  not  open 
to  the  charge  of  unconstitutionality,  because  its  title  fails  to 
give  sufficient  notice  of  the  provisions  of  article  third  of  the 
act.    JeweU's  Estate,  119. 

TIME. 

1.  Landlord  and  tenant — Lease — Principal  and  agent — No' 
tice  of  termination  —  A  ttomment  —  A mendment  —  Parties. 
Haines  t.  Elfman,  341. 

2.  Time  limit — Contract  —  Building  contract  —  Delay. 
Pressy  t.  MeComaek,  443. 

TITLES. 

1.  Title  to  land — Road  law — Widening  street — Dedication 
-^Deed^Damages    Kanfmaan  ▼•  PlOla^  276. 
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TOWNSHIPS. 

1.  Eo€ul  law — Abandoned  turnpike  roads — Duty  to  repair — 
County^Act  of  April  26,  1907,  P.  L.  lOJf.  E.  WUtelaad 
Twp.  V.  Cliester  Co.^  579. 

TRUSTS  AND  TRUSTEES. 

1.  Active  trust — Absence  of  limitation  over. 

A  gift  by  will  of  a  share  of  the  estate  of  a  testatrix  to  her 
executors  in  trust  for  her  daughter,  with  a  direction  that  'the 
income  arising  therefrom  shall  be  paid  to  her  my  said  daugh- 
ter from  time  to  time  annually  during  the  term  of  her  natural 
life  freed  from  the  obligations  and  control  of  any  husband 
she  may  have"  with  power  in  the  daughter  to  dispose  of 
her  share  by  will,  but  without  limitation  over,  creates  an 
active  trust  for  the  daughter  for  life.    Knislfct's  Estate*  149. 

2.  Active  trust — Children  and  grandchildren — Wills.  Gib- 
bons T.  Gibbons,  24. 

3.  Charitable  use — Valley  Forge — Corporations — Shares. 
The  Centennial  and  Memorial  Association  of  Valley  Forge 

incorporated  as  a  corporation  of  the  first  class  under  the  Act 
of  April  29,  1874,  P.  L.  73  *to  purchase,  improve  and 
preserve  the  lands  and  improvements  thereon  occupied  by 
General  George  Washington  at  Valley  Forge,  and  maintain 
them  as  a  memorial  park  for  all  time  to  come,"  was  engaged 
in  a  public  work  and  its  fimds,  accruing  partly  from  general 
contributions,  and  partly  from  payments  made  by  the  State 
in  condemnation  proceedings  under  the  Valley  Forge  Park 
Act  of  April  7,  1905,  P.  L.  117,  were  properly  awarded  upon 
the  formal  dissolution  of  the  association  to  the  Commissioners 
of  the  Valley  Forge  Park  appointed  under  the  Act  of  May 
30,  1893,  P.  L.  183  "for  the  purpose  of  perpetuating  and  pre- 
serving the  site  upon  which  the  Continental  Army  under  (Gen- 
eral George  Washington  was  encamped  in  winter  quarters 
at  Valley  Forge." 

The  fact  that  the  Centennial  and  Memorial  Association  of 
Valley  Forge  had  issued  shares  of  stock  was  held  immaterial  in 
such  case  where  it  appeared  that  such  shares  lacked  the  ea- 
sential  features  of  shares  of  stock,  giving  to  their  owners  no 
rights  to  dividends,  and  contemplating  no  rights  to  share  in 
the  property. 

On  the  dissolution  of  a  charitable  association  the  property 
of  the  association  does  not  revert  to  the  donors,  nor  may 
it  be  divided  among  the  members  of  the  association,  but  it 
must  be  appropriated  to  the  purposes  most  nearly  akin  to  ^ 
intent  of  the  donors  under  the  direction  of  the  court 

A  charity  in  a  legal  sense  may  be  defined  as  a  gift  to  be 
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applied  consistently  with  existing  laws  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  minds 
or  hearts  xmder  the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  or  by 
erecting  or  maintaining  public  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government. 
Under  the  law  no  public  trust  or  charitable  use  can  fail 
'  for  want  of  a  trustee.  Centennial  St  Memorial  Assn.  of 
V.  P.,  206. 

4.  Equity — Findings  of  fact — Negligence — Mistake.  Hew- 
mmsk  T*  ShreTo,  450. 

5.  Resignation  of  trustee — Accounting. 

A  trustee  may  relieve  himself  from  the  liabilities  arising 
from  a  trust  relation  by  submitting  the  administration  of  the 
trust  to  the  jurisdiction  of  the  court. 

Where  an  elderly  trustee  has  acted  as  trustee  for  over 
twenty  years,  has  filed  an  account,  which  has  been  duly 
audited,  and  the  fimd  awarded  to  his  two  co-trustees,  who 
are  competent  persons,  such  trustee  has  a  right  to  withdraw 
from  the  trust,  and  his  withdrawal  cannot  be  objected  to 
by  certain  of  the  cestuis  que  trustent  on  the  ground  that  the 
withdrawing  trustee  is  the  president  of  a  corporation  whose 
stock  is  owned  largely  by  the  trust  estate  and  by  the  trustee, 
that  the  trustee  has  the  right  to  purchase  the  stock  of  the 
estate,  and  that  there  are  pending  for  the  consideration  of 
the  stockholders  propositions  either  to  liquidate  the  company 
or  to  selll  all  of  its  stock,  or  to  sell  most  of  its  property.  Niz« 
on'i  Estate,  27. 

6.  \yilh  —  Accumulations  —  Minority  of  granddaughter, 
Sel&nader's  Estate,  556. 

UNDUE  INFLUENCE. 

1.  Wmis^-Issue  d.  V.  n.— -Prolate.    Jones'  Estate,  1. 

VENUE. 

1.  Change  of  venue — Constitutional  law — Special  legisla" 
iion — Automohiles — Service  outside  of  county — Act  of  April 
9n,  1909,  P.  L.  265.    Garrett  t.  Tnmer,  883* 

VERDICTS. 

1.  Payment — Will — Mistake.  Union  Trust  Co.  ▼.  OilpiB* 
624. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  Wills^Construction.    Massey's  Estate,  289. 
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WATERS. 

1.  Diversion  of  water — Deeds — Recording  acts — Notice — 
Duty  of  inquiry — Easement.  Eshlemtm  t.  Parkarslmrs 
Iron  Cp^  439. 

WATER  AND  WATER  COMPANIES. 

1.  Corporations — Bond  in  condemnation  proceedings — Act 
of  April  29,  187i,  P-  L.  73^Practice  C.  P.-'Petition.  Oak 
Grove  Water  Co.  t.  Thompson*  486. 

WIDOW'S  PREFERENCE. 

1.  Decedents'  Estates — Act  of  April  1,  1909,  P.  L.  87 — Conr 
stitutional  Law,    Mercer's  Estate,  178. 

2.  Widow's  $5,000  preference — Constitutional  law — Act  of 
April  1,  1909,  P.  L.  87.    Deegan's  Estate,  88. 

3.  Widow's  $6,000  preference — Decedents'  estates — Statute,^ 
— Amendment  of  statutes — Constitutional  law — Acts  of  AprQ 
8,  18SS,  P.  L.  315;  ApHl  11,  18iS,  P.  L.  536;  AprU  BO, 
1869,  P.  L.  77  and  AprU  1,  1909,  P.  L.  87.  Gnenthoer's 
Estate,  67. 

WILLS. 

1.  Accumulations — Minority  of  granddaughter — Trusts  and 
trustees. 

Where  a  testator  devised  real  estate  to  a  trustee  to  pay 
the  rents,  issues,  income  and  profits  to  a  granddaughter,  or 
her  lawful  issue,  annually  during  her  natural  life,  pajrment  to 
commence  "upon  her  or  her  said  issue  attaining  the  age  of 
twenty-one  years,"  the  granddaughter  on  attaining  her  ma- 
jority is  entitled  to  receive  absolutely  all  of  the  income  that 
had  accumulated  during  her  minority.  Scl&nader's  Estate, 
656. 

2.  Charitable  bequests — Witness — Disinterested  witness* 
Prior  to  the  passage  of  the  Act  of  June  7,  1911,  P.  L.  702, 

a  gift  to  a  charity  by  will  failed  when  one  of  the  attesting 
witnesses  was  a  beneficiary  in  the  will  although  he  had  no 
interest  in  the  charity.     Shoemaker's  Estate,  402. 

8.  Construction — Life  estate — Rule  in  Shelley's  case— Rule 
in  Wild's  case. 

Testator  directed  as  follows:  **I  give  and  devise  my  farm 
(devised  by  my  father  to  me)  to  my  nephew  (naming  him), 
and  to  his  children;  but  in  case  he  should  die  without  legal 
issue  then  it  is  to  go  to  the  heirs  of  my  father  as  directed 
by  the  intestate  laws  of  Pennsylvania."  The  nephew  was 
without  children  at  testator's  death,  and  subsequently  died 
without  leaving  children  to  survive  him.  Meld,  (1)  that 
the  gift  to  the  nephew  and  his  children  was  .tantamount  as 
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a  gift  to  the  nephew  for  life  with  remainder  to  his  children; 

(2)  that  the  word  "children"  was  not  to  be  given  any  larger 
meaning  by  the  subsequent  use  of  the  words  '^egal  issue;" 

(3)  that  neither  the  rule  in  Wild's  Case,  6  Ooke,  16b;  nor 
the  rule  in  Shelley's  Case,  had  any  application  to  the  devise, 
and  (4)  that  upon  the  death  of  the  nephew  without  children 
the  devise  vested  in  the  heirs  of  testator's  father  in  fee 
as  an  altemativo  limitation.  Cbamben  t*  Union  Tmst  Oo^ 
610. 

4.  Oonatruction — Remaindermen, 

Where  a  testator  directs  that  in  a  certain  event  after  the 
expiration  of  a  particular  interest,  the  estate  shall  go  to 
the  heirs  and  next  of  kin,  or  to  the  persons  who  would 
take  under  the  intestate  laws,  ho  is  to  be  understood  as 
meaning  the  persons  who  would  have  taken  at  the  time 
of  his  death.,  and  not  at  the  time  appointed  for  their  taking, 
unless  a  different  intent  is  plainly  manifested  in  his  wilL 

Where  a  testator  leaves  one-fourth  of  his  residuary  estate 
in  a  spendthrift  trust  for  his  son  for  life,  and  upon  the  son's 
death  without  issue,  to  pay  and  distribute  the  principal  to 
such  persons  as  should  be  entitled  as  the  testator's  next  of 
kin,  the  testator  intends  his  next  of  kin  as  of  the  date  of 
his  death  and  not  his  next  of  kin  as  of  the  date  of  the  death 
of  the  life  tenant.    MoFillin's  Estate,  175. 

5.  Construction — Vested  and  contingent  remainders. 
After  a  gift  of  the  entire  income  of  his  estate  to  his  wife 

for  life  testator  gave  one-third  of  the  residue  of  his  estate 
to  his  son  absolutely,  and  the  remaining  two-thirds  to  his 
executors  in  trust  to  pay  the  net  income  thereof  equally  to 
his  two  daughters  M.  and  H.,  for  their  resi)ective  lives,  and 
from  and  after  their  respective  deaths  to  assign  their  re- 
spective shares  of  their  residuary  estate  to  and  among  their 
respective  child  or  children,  or  their  issue,  for  such  share 
interest  or  estate,  as  the  respective  daughters  might  appoint 
by  will,  and  in  default  of  such  appointment  to  assign  the 
shares  of  said  daughters  to  their  respective  child  or  children 
equally.  '*But  if  my  said  daughters  shall  die  without  leaving 
any  child  or  children  living  at  the  time  of  their  respective 
decease,  or,  if  leaving  such  then  living,  all  should  die  during 
minority  without  leaving  issue  to  survive  them,  then  the 
share  of  such  so  respectively  dying  shall  accrue  to  and  belong 
to  my  other  children  mentioned  in  this  my  will  and  to  the 
issue  of  any  of  them  being  then  deceased,  such  issue  to 
take  equally   the  share  their  parent  would  have  taken   if 


Digitized  by 


Google 


704  INDEX 

WILLS — continued. 

Hying,  the  share  coming  to  any  daughter  to  be  held  by  my 
executors  upon  the  trusts  above  mentioned."  Testator's 
widow  died,  and  thereafter  the  son  died  without  issue,  but 
leaving  a  widow.  By  his  will  he  bequeathed  all  of  his  prop- 
erty to  his  sister  H.  The  widow  elected  to  take  against  his 
will.  Subsequently  testator's  daughter  M.  died  intestate, 
unmarried  and  without  issue.  Held,  (1)  that  the  testator's 
son's  estate  had  a  vested  interest  in  one-half  of  the  trust  held 
for  M.  for  life;  (2)  that  one-half  of  this  one-half  should  be 
awarded  to  the  son's  widow,  and  the  other  one-half  thereof 
to  H.  under  the  son's  will.    Mmmt**  Estate,  289. 

6.  Conversion — Blending  real  and  personal  estate — Inten- 
tion— Construction. 

When  it  is  manifest  that  each  and  every  provision  of  a  will 
can  be  carried  out  without  a  sale  of  the  real  estate,  and  an 
effort  is  made  to  drive  an  intention  to  convert  from  the  fact 
of  a  blending  of  the  real  and  personal  estate,  such  inference 
cannot  be  supported,  except  as  it  rests  on  something  more 
than  a  mere  failure  on  part  of  the  testator  to  distinguish 
between  the  two  kinds  of  property  in  directing  that  his  estate 
be  divided  into  shares  and  so  distributed. 

Testator  devised  and  bequeathed  his  entire  estate  to  trustees, 
with  active  duties  in  trust,  to  pay  over  one-third  of  the  net 
income  to  his  wife  for  life,  and  the  remaining  two-thirds 
of  the  net  income  in  equal  shares  unto  his  five  children.  He 
further  directed  as  follows:  "And  upon  the  death  of  my 
said  wife  I  order  and  direct  that  my  said  trustees  shall  hold 
and  dispose  of  the  one-third  part  of  the  principal  or  capital 
of  my  said  estate  on  which  my  said  wife  had  been  receiving 
the  income,  and  apply  the  income  and  principal  thereof  upon 
the  uses  and  trusts  herein  declared  concerning  the  remaining 
two-thirds  of  my  said  estate  directed  to  be  held  as  herein- 
above set  forth  for  the  use  and  benefit  of  my  children."  He 
also  provided  as  follows :  ''When  and  as  my  said  children  shall 
respectively  die,  I  order  and  direct  my  said  trustees  to  pay 
over  and  divide  the  share  or  shares  of  my  estate  on  which 
said  decedent  or  decedents  shall  have  been  receiving  the  in- 
come as  aforesaid  unto  and  among  such  person  or  persons  as 
said  decedent  or  decedents  shall  by  his,  her  or  their  last  will 
or  wills  direct,  limit  and  appoint,"  and  in  default  of  such 
appointment  thereof  among  such  person  or  persons  as  would 
be  entitled  under  the  intestate  laws  "if  said  decedent  or  de- 
cedents had  died  intestate  seized  and  possessed  thereof  absolu- 
tely and  in  fee."    Held,  (1)  that  it  was  not  the  intention  of  ihe 
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testator  to  convert  his  real  and  personal  property  into  a 
common  fund  out  of  which  distributees  were  to  be  paid, 
but  that  his  intent  was  that  the  residuary  beneficiaries  were 
to  receive  their  respective  shares  of  the  personal  estate  in 
cash,  and  succeed  to  the  real  estate;  and  (2)  that  upon 
the  death  of  one  of  the  children  the  person  or  persons  on 
whom  such  child's  share  of  the  real  estate  devolved,  had  a 
right  to  maintain  a  bill  in  equity  for  partition.  Martin  t. 
ProTldent  L.  *  T.  Co.,  281. 

7.  Devise — Construction — Estate  in  fee  simple. 
Testatrix  in  a  will  written  by  herself  and  inartifically  drawn 

stated  that  she  was  about  to  undergo  a  critical  operation,  and 
continued  as  follows :  **Would  like  to  say  this  is  what  I  want 
done  with  my  personal  property  and  real  estate."  She  then 
made  a  number  of  bequests  of  money  and  some  articles  of 
jewelry.  She  continued  as  foUows:  "Now  I  think  my  home 
on  Philadelphia  (Avenue)  should  be  sold  and  a  small  house 
built  on  my  lot  on  Wolf  Street  for  my  sister  Laura  and  my 
dear  boy  Koland,  house  not  to  cost  more  than  two  thousand 
dollars  but  comfortable  and  the  balance  of  all  moneys  put 
on  interest  for  Boland  my  boy.  Dr.  Palmer  will  you  kindly 
see  this  is  carried  out,  let  Mr.  Seiders  fix  this  up.  I  have 
given  my  watch  to  my  sister,  and  as  stated  she  and  Boland 
are  to  have  the  bulk  of  everything,  only  the  names  men- 
tioned herein.  Please  see  that  my  dear  boy  is  taken  care  of." 
Koland  was  her  sister's  son  and  was  reared  by  testatrix  and 
regarded  as  her  son.  The  doctor  mentioned  was  the  physician 
of  the  testatrix,  and  Mr.  Seiders  was  her  neighbor  and  a  jus- 
tice of  the  peace.  Held,  that  Laura  and  her  son  Roland  took 
an  estate  in  fee  simple  in  the  Wolf  Street  property.  Wolff 
T.  Haf  er,  561. 

8.  Estate  in  fee  simple — BtUe  in  BheUet^s  case — Act  of 
April  9n,  1855,  P.  L.  368. 

Testator  by  his  will  gave  to  his  daughter  "the  use,  occupa- 
tion and  income"  of  his  residuary  estate,  for  and  during  her 
natural  life,  and  upon  her  death,  'leaving  a  child  or  children, 
and  heir  or  heirs  to  her,"  he  gave  the  entire  residue  of  his 
estate  "to  the  said  child  or  heir  solely,  or  to  the  said  children 
or  heirs  equally  share  and  share  alike."  Held,  that  the  daugh- 
ter took  an  estate  in  fee  tail  which  under  the  Act  of  April  27, 
1855,  P.  L.  868,  was  enlarged  to  a  fee  simple.  Kirliy's  Estate, 
542. 

9.  Estate  tail — Estate  in  fee  simple — Bule  in  ShelUff's  ease 
—Act  of  April  fB7,  1855,  P.  L.  S68. 

Vol.  CX3XXXV — 16 
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A  devise,  by  will  executed  in  1884,  to  a  daughter,  of  Teal 
estate  to  be  held  and  enjoyed  by  her  during  her  natural  life, 
''and  at  her  death  by  the  issue  of  her  body,  if  such  there  be, 
forever,*'  and  if  she  should  die  without  issue,  then  over,  gives 
to  the  daughter  an  estate  tail,  which  under  the  Act  of  April 
27,  1855,  P.  L.  368,  is  converted  into  an  estate  in  fee  simple. 
Kjmer  t.  Hookersmitli,  586. 

10.  Payment — Mistake — Verdict.  Uniom  Tnuit  Co.  t.  Gil- 
pin, 524. 

11.  Power  of  appointment — Recital  of  power — Act  of  June 
4, 1879,  P.  L.  88. 

Where  a  testatrix  gives  to  her  husband  all  her  property  for 
life  and  directs  that  after  his  death  one-fourth  of  her  estate 
should  bo  divided  between  a  son  and  an  adopted  son  in  such 
jahares  as  her  husband  should  see  fit,  and  the  husband  without 
reciting  the  power  gives  one-fourth  of  all  real  estate  to  the 
son  and  five  dollars  to  the  adopted  son  ^'as  his  full  share,'' 
the  husband  validly  exercises  the  power  given  him  by  his 
wife's  will. 

Under  the  Act  of  June  4,  1879,  P.  L.  88,  a  power  of  ap- 
pointment may  be  validly  exercised  without  a  recital  thereof 
or  direct  reference  thereto.    Uoyd  t.  Frets,  538. 

12.  Probate — Issue  devisavit  vel  non — Undue  influsnce. 
An  issue  devisavit  vel  non  will  be  refused  where  the  evidence 

shows  that  the  testatrix  was  of  perfectly  sound  mind,  that 
her  will  was  written  by  a  scrivener  from  her  own  personal  in- 
structions, that  the  contestant,  a  daughter,  had  angered  her 
mother  by  her  marriage,  and  by  placing  her  stoc^  in  a  cor- 
poration which  the  family  controlled,  in  her  husband's  name, 
and  that  the  beneficiaries  under  the  will  had  in  no  way  influ- 
enced their  mother  against  the  contestant.    Jones'  Estate,  1. 

13.  Trusts  and  trustees — Active  trtist — Absence  of  limiior 
iion  over.    Knight's  Estate,  149. 

14.  Trusts  and  trustees — Active  trust — Children  and  grand* 
children. 

The  testator  devised  the  residue  of  his  estate  to  his  executors 
in  trust  to  pay  the  income  to  his  wife  for  life  and  at  her 
death  in  trust  to  pay  the  income  to  his  five  children,  share  and 
share  alike,  and  to  the  issue  of  any  deceased  child,  '^provided, 
however,  that  upon  the  decease  of  either  of  my  said  children, 
without  leaving  lawful  issue  and  leaving  a  husband  or  wife 
surviving,  then  my  said  trustees  shall  pay  one-half  of  sudi 
deceased  child's  share  of  the  rents,  issues  and  profits  of 
ipy  said  residuary  estate  unto  the  surviving  husband  or  wife 
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ioT  and  during  all  the  term  of  his  or  her  natural  life.  And 
the  remaining  one-half  part  of  such  deceased  child's  share 
shall  go  to  and  he  divided  equally  among  my  said  remaining 
children  and  the  issue  of  my  deceased  child  or  children  in 
manner  aforesaid.''  The  gift  of  income  to  husbands  and 
wives  was  revoked  l^  codicil.  Held,  that  the  corpus  of  the 
estate  was  to  be  held  in  trust  until  the  death  of  the  last  sur- 
viving child,  and  that  the  grandchildren  had  no  standing  to 
have  it  divided  or  partitioned  until  such  event  happened. 
Gibbons  t.  Gibbons,  24. 

WITNESSES. 

1.  Disinterested  witness — WiU^ — Charitable  bequests — Act 
of  June  7,  1911,  P,  L.  702.     Sboemaker's  Estate,  402. 

WOEDS  AND  PHKASES. 

1.  "Children" — Wills — Construction — Life  estate — Rule  in 
Shelley's  case — Rule  in  Wild's  case,  Cbunbers  t.  Union 
Trust  Co^  610. 

2.  "Children  and  grandchildren" — Wills — Trusts  and  trus- 
tees— Active  trust.    Gibbons  t.  Gibbons,  24. 

8.  "Legal  issue" — Wills — Construction — Life  estate — Rule 
in  Shelley's  case — Rule  in  Wildes  case.  Chmmherm  t.  Union 
Trust  Co.,  610. 

4.  "May  not  sue  her  husband" — Husband  and  wife — Con- 
fession of  judgment — Act  of  June  8,  189S,  P.  L.  SH.  Har- 
wood  T.  Harwood,  532. 

5.  "Properly  guarded" — Negligence — Master  and  servant — 
Unguarded  shafting — Act  of  May  2,  1905,  P.  L.  S52 — Con- 
tributory negligence.    MoCoy  t.  Wolf  Co.,  571. 

6.  Purchase  of  land  "under  and  subject"  to  mortgage — In- 
demnity—Act of  June  12,  1878,  P.  L.  205.  Faulkner  t,  Mo- 
Henrj,  298. 

7.  "Stop,  look  and  listen" — Negligence — Railroads — Orade 
crossing — Case  for  jury.    Keboe  t.  P.  A  R.  R.  Co.,  429. 
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